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REPORTS 

OP 
DKTICRMIKBD  IN  THR 

SUPREME   COURT 

OF 

THE  STATE  OF  IOWA, 

AT 

DUBUQUE,  OCTOBER  TERM,  A.  D.  1884, 

IK  THB  THIRTY-BIOHTH  YBAR  OF  THB  STATB. 


PRESENT: 

Hon.  JAMES  H.  ROTHROCK,  Chief  Justice. 
••      JOSEPH  M.  BECK, 
"      AUSTIN  ADAMS. 
••      WILLIAM  H.  SEEVERS, 
••      JOSEPH  R.  REED,  J 


Judges. 


1.  Criminal  Law:  inforuation:  cuanoe  of  tbnub:  statute  con- 
strued. In  section  4671  of  the  Code,  relating  to  changes  of  venue  in 
criminal  cases  triable  in  justices*  courts,  the  clause  providing  that  the 
justice  before  whom  the  cause  is  commenced  shall  transmit  the  papers, 
etc.,  **  to  the  next  nearest  justice  in  the  county  against  whom  none  of 
the  above  objections  exist,"  refers  only  to  the  ol^jections  enumerated  in 
that  section,  and  not  to  the  objections  named  in  section  4670,  which  are 
required  to  be  made  by  affidavit  as  a  ground  for  a  change  of'  venue. 
Accordingly,  where  the  defendant  included  in  his  affidavit  for  a  change 
an  allegation  that  he  could  not  obtain  justice  before  the  other  justice  of 
the  same  township,  he  being  the  next  nearest  justice,  such  allegation 
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Albertoon  v.  Krlechbauin,  Sheriff. 

was  properly  stricken  oat  on  motion,  and,  there  being  no  legal  objection 
against  said  next  nearest  justice,  the  cause  was  properly  sent  to  him, 
and  he  thereby  acquired  jurisdiction  thereof. 

2.  :  jurisdiction:  ikfoumatiox  on  indictment:  mbasurs  of 

penalty:  imprisonment  in  default  of  fine  and  costs:  liquor 
LAW.  Where  a  statute  provides  that  for  (he  violation  thereof  a  fine 
shall  be  imposed,  and  that  the  convict  shall  pay  the  costs  of  prosecution, 
and  that,  in  default  of  such  fine  and  costs,  he  shall  be  imprisoned  for  a 
certain  time,  the  imprisonment  is  no  part  of  the  penalty,  but  only  a 
means  of  collecting  the  penalty  and  costs;  and  so,  where  the  fine  pro- 
vided does  not  exceed  $100,  the  cause  may  be  tried  on  information  in 
justice's  court,  under  section  11,  art.  1,  of  the  constitution,  although 
the  time  for  which  the  convict  may  be  imprisoned  in  default  of  payment 
of  fine  and  costs  may  exceed  thirty  days.  Accordingly,  a  justice  of  the 
peace  has  jurisdiction  of  the  **  first  offense"  contemplated  in  section  11, 
Chap.  143,  Acts  of  Twentieth  General  Assembly,  in  relation  to  keeping 
and  selling  intoxicating  liquors. 

Appeal  from  the  order  of  Hon.  A.  II.  StxUsman^  Judge 
of  the  District  Court  of  the  first  Judicial  District^  in 
habeas  corpus  proceedings. 

Friday,  October  24. 

On  the  fourth  day  of  August,  18S4,  plaintiflF  presented  Lis 
petition  to  Judge  Stutsman,  in  which  he  alleged  that  he  was 
illegally  restrained  of  his  liberty  by  the  defendant. 

On  this  petition  a  writ  of  habeas  corpus  was  issued,  and, 
in  obedience  to  its  command,  plaintiff  was  brought  before  the 
judge,  and  a  hearing  was  had,  which  resulted  in  an  order 
remanding  him  to  the  custody  of  defendant.  And  from  this 
order  he  appeals. 

S.  L.  Glasgow^  J.  31.  Virgin^  Hall  and  HuUon  and 
Bills  cfe  Blocks  for  appellant. 

Smith  McPherson^  Attomey-generaly  and  Newman  cfc 
Blake,  for  appellee. 

Reed,  J. — The  evidence  introduced  on  the  hearing  before 
the  district  judge  establishes  the  following  facts:  An 
information    was   filed   before  B.  F.  Stahl,  a  justice  of  the 
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Albertaon  t.  Kriechbaum,  Sheriff- 
peace  in  Des  Moines  connty,  in  which  plaintiff  was  accused 
of  the  crime  of  keeping  intoxicating  liquors,  with  intent  to 
sell  the  same  contrary  to  law.  The  justice  issued  his  warrant 
for  the  arrest  of  the  accused,  and  he  was  arrested  thereon,  and 
brought  before  the  justice.  lie  thereupon  filed  his  affidavit 
for  a  change  of  venue,  alleging  therein  that  he  could  not 
obtain  justice  before  said  Stahl;  also,  alleging  that  he  could 
not  obtain  justice  before  certain  other  justices  of  the  i)eace 
of  the  county,  who  were  named  in  the  affidavit,  and,  among 
them,  Lewis  Conley,  the  other  justice  in  the  same  township 
in  which  Justice  Stahl  resided. 

The  attorney  for  the  state  filed  a  motion  to  strike  out  of 
the  affidavit  the  allegation  with  reference  to  the  other  justices, 
which  motion  the  justice  sustained.  The  change  of  venue 
was  then  granted,  and  the  cause  was  sent  to  said  Justice 
Conley,  and  the  accused  was  taken  before  him  by  the  officers 
who  had  him  in  custody.  He  then  filed  a  motion  to  dismiss 
the  case,  on  the  ground  that  said  justice  did  not  have  juris- 
diction to  try  the  same,  he  not  being  the  next  nearest  justice 
to  Justice  Stahl,  against  whom  no  legal  objections  existed, 
and  that  the  action  of  Justice  Stahl  in  sending  the  cause  to 
him  for  trial  was  unlawful.  Tliis  motion  was  overruled.  The 
accused  then  pleaded  not  guilty,  and  a  trial  was  had,  in  which 
he  was  found  guilty,  and  he  was  adjudged  to  pay  a  fine  of 
$100,  and  the  costs,  taxed  at  fifty-two  dollars  and  seventy  cents ; 
and  it  was  ordered  that,  in  default  of  immediate  payment  of 
said  fine  and  costs,  he  stand  committed  to  the  county  jail  for 
forty-five  days,  unless  the  fine  and  costs  be  sooner  paid  or 
satisfied  according  to  law. 

I.  Plaintiff  contends  that  the  action  of  Justice  Stahl  in 
striking  out  of  the  affidavit  the  allegation  with  reference  to 
1  cBiMiNAL  *^®  other  justices  named  therein,  and  sending  the 
!i«on:chaSe  ^^^  *^  Justice  Conley  for  trial,  was  unlawful, 
stetuteeou-  aiid  that  the  latter  did  not  have  jurisdiction  to 
"*^^  '  try  the  cause,  and,  as  a  consequence,  his  judgment 

and  orders  therein  are  void. 
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The  right  of  the  defendaut  iu  a  crimiDal  case  in  justice's 
court  to  a  change  of  venue,  and  the  practice  in  such  proceed- 
ings, are  established  and  described  by  sections  4670  and  4671 
of  the  Code.     These  sections  are  as  follows: 

"  Section  4670.  If  a  change  of  venue  be  applied  for,  an 
aflSdavit  must  be  filed,  stating  that  the  justice  is  prejudiced 
against  the  defendant,  or  is  of  near  relation  to  the  prosecu- 
tor upon  the  charge,  or  the  party  injured  or  interested,  or  is 
a  material  witness  for  either  party,  or  that  the  defendant  can- 
not obtain  justice  before  him,  as  affiant  verily  believes. 

"Section  4671.  If  such  affidavit  be  filed,  the  change  of 
venue  must  be  allowed,  and  the  justice  must  immediately 
transmit  all  the  original  papers,  and  a  transcript  of  his  docket 
entries  in  the  case,  to  the  next  nearest  justice  in  the  township, 
unless  said  justice  be  a  party  to  the  action,  or  is  related  to 
either  party  by  consanguinity  or  affinity  within  the  fourth 
degree,  or  where  he  has  been  attorney  for  either  party  in  the 
action  or  proceeding;  and  in  such  case  the  justice  before 
whom  such  action  or  proceeding  is  commenced  shall  trans- 
mit all  the  original  papers,  together  with  a  transcript  of  all 
his  docket  entries,  to  the  next  nearest  justice  in  the  county ^ 
against  whom,  none  of  the  above  objections  exists  who  may 
require  the  defendant  to  plead;  *  *  *  *  but  no 
more  than  one  change  of  venue  in  the  same  case  shall  be 
allowed." 

The  position  of  counsel  for  plaintiff  is  that,  by  the  pro- 
vision in  the  latter  part  of  section  4671, — that  "the  justice 
before  whom  the  action  or  proceeding  is  commenced  shall 
transmit  all  the  original  papers,  together  with  a  transcript  of 
all  the  docket  entries,  to  the  next  nearest  justice  in  the  county, 
against  whom  none  of  the  above  objections  exist,"  reference 
is  had  to  those  objections  which  are  enumerated  in  section 
4670,  as  causes  entitling  the  party  to  a  change  of  venue.  We 
think  it  very  clear,  however,  that  the  language  of  the  section 
does  not  admit  of  this  construction.  The  object  of  the  sec- 
tion is  to  designate  the  justice  to  whom  the  cause  shall  1>e 
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sent  when  a  change  of  venue  is  taken  from  the  one  before 
whom  it  is  commenced.  The  preceding  section  enumerates 
the  causes  which  are  grounds  for  such  change,  and  provides 
that,  when  a  change  is  applied  for,  an  aflSdavit  must  be  filed, 
showing  the  existence  of  one  or  more  of  said  causes.  All  of 
these  grounds  for  a  change,  however,  relate  to  the  justice 
before  whom  the  action  or  proceeding  is  commenced.  The 
first  provision  of  section  4671  is  that,  when  such  aflidavit  is 
filed,  the  change  must  be  granted,  and  the  cause  must  be  sent 
to  the  next  nearest  justice  in  the  township,  unless  he  be  a 
party  to  the  action,  or  is  related  to  either  party  to  it  by  affin- 
ity, or  consanguinity  within  the  fourth  degree,  or  when  he 
has  been  attorney  for  either  party  in  the  action  or  proceed- 
ing. 

It  is  then  provided  that  in  •'  such  case," — that  is,  in  case  it 
is  shown  that  any  of  the  objections  just  enumerated  exist 
against  the  next  nearest  justice  in  the  township,  the  case  shall 
be  sent  to  the  next  nearest  justice  in  the  county,  against 
whom  none  of  such  objections  exist. 

This  is  the  clear  meaning  of  the  language  of  the  section, 
and  there  is  no  rule  of  construction  under  which  the  provis- 
ion in  question  can  be  made  to  refer  to  the  objections  enumer- 
ated in  section  4670,  as  grounds  for  a  change  from  the  justice 
before  whom  the  action  is  commenced. 

II.  It  is  next  contended  that  the  crime  of  which  plaintiff 
was  accused  in  the  information  is  one  of  which  he  could  be 

^ convicted  only   upon  indictment,  and   that   the 

InfmSiStion  jostice  did  not  have  jurisdiction  to  try  and 
Son"f^mw»-  determine  said  accusation,  and  that  the  judgment 
tp:  UnpSwn''  and  Order  entered  by  him  are  therefore  void.  The 
fault  of  fine  proceeding  was  under  section  11,  Chap.  143,  Acts 
liquor  law.  of  the  Twentieth  General  Assembly.  The  sec- 
tion, so  far  as  it  relates  to  the  offense  of  which  plaintiff  was 
accused,  is  as  follows: 

"  No  person  shall  own  or  keep,  or  be  in  any  way  concerned, 
engaged,  or  employed  in  owning  or  keeping,  any  intoxicating 
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liquors^  with  inteut  to  sell  the  same  within  this  state,  or  to 
permit  the  same  to  be  sold  tlierein,in  violation  of  the  provis- 
ions hereof,  and  any  person  who  fchall  so  own  or  keep,  or  be 
concerned,  engaged,  or  employed  in  owning  or  keeping, 
such  liqnors,  with  any  such  intent,  shall  be  deemed,  for  the 
first  offense,  guilty  of  a  misdemeanor,  and,  on  conviction  for 
said  first  offense,  shall  pay  a  fine  of  not  less  than  fifty  nor 
more  than  one  .hundred  dollars,  and  costs  of  prosecution,  and 
shall  stand  committed  to  the  county  jail  until  such  fine  and 
costs  are  paid,  and,  in  default  of  such  fine  and  costs,  he  shall 
not  be  entitled  to  the  benefits  of  chapter  47,  title  25,  of  the 
Code,  until  he  shall  have  been  imprisoned  sixty  days." 

The  position  of  counsel  is  that,  under  this  section,  a  punish- 
ment may  be  imposed  for  the  offense  of  which  plaintiff  was 
accused,  which  is  in  excess  of  the  jurisdiction  of  a  justice  of 
the  peace,  as  the  same  is  defined  by  section  11,  article  1,  of 
the  constitution  of  the  state.     This  section  is  as  follows: 

"  All  offenses  less  than  felony,  and  in  which  the  punish- 
ment does  not  exceed  a  fine  of  $100,  or  imprisonment  for 
thirty  days,  shall  be  tried  summarily  before  a  justice  of  the 
peace,  or  other  oflScer  authorized  by  law,  on  information  under 
oath,  without  indictment  or  the  intervention  of  a  grand  jury, 
saving  to  the  defendant  the  right  of  appeal;  and  no  person 
shall  be  held  to  answer  for  any  higher  criminal  offense,  unless 
on  presentment  or  indictment  by  a  grand  jury." 

Under  the  section  of  the  statute  quoted  above,  a  fine  of 
not  less  than  fifty  nor  more  than  one  hundred  dollars  is  to  be 
imposed  on  the  defendant  on  conviction,  and  the  costs  of  the 
proceedings  are  to  be  taxed  against  him,  and  he  is  to  stand 
committed  to  the  county  jail  until  such  fine  and  costs  are 
paid;  and  he  cannot  avail  himself  of  the  benefits  of  the 
statute,  which  provides  for  the  liberation,  on  certain 
specified  conditions,  of  defendants  who  have  been  com- 
mitted for  the  non-payment  of  fines  imposed  upon  them, 
(Code,  §  4611,)  until  he  has  been  imprisoned  sixty  days. 
And  the  claim  is  that  the  costs  which  are  taxed  against  the 
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defendant,  and  the  imprisonment  to  wliicli  he  is  subjected  in 
case  of  default  in  the  payment  of  the  fine  and  costs,  consti- 
tute part  of  the  punishment  for  the  offense,  and  hence  that 
he  can  be  held  to  answer  therefor  only  on  indictment. 

But  we  think  this  claim  is  not  well  founded.  The  costs 
which,  under  the  statute,  may  be  taxed  to  the  defendant,  are 
such  as  accrue  in  the  proceeding  for  its  enforcement  against 
him.  These  costs  are  merely  incidental  to  the  proceeding. 
They  are  collected  for  the  compensation  of  the  public  officers 
who  render  services  in  the  cause,  and  the  witnesses  who  give 
testimony  in  it  But  they  in  no  proper  eense  pertain  to  the 
penalty  which  may  be  imposed  on  the  defendant  by  the  judg- 
ment of  the  court,  by  way  of  punishment  for  his  violation  of 
the  statute.  The  sum  which  may  be  exacted  from  him  as 
punishment  for  his  criminal  misconduct  is  that  definite  and 
certain  sum  called  a  fine,  which  the  court  is  empowered  by 
the  statute  to  impose  upon  him.  That  is  the  sum  which  he 
is  compelled  to  pay  to  the  state  as  the  penalty  of  its  violated 
law,  and  the  costs  are  exacted  as  a  mere  incident 'of  the  pro- 
ceeding, to  enforce  that  penalty  against  him,  and  for  the  pur- 
pose of  compensating  those  who  render  services  in  that  pro- 
ceeding. 

The  power  to  tax  the  cost  of  the  prosecution  against  the 
defendant  exists  independently  of  the  statute  in  question. 
It  has  been  the  uniform  practice  of  the  courts  of  this  state, 
in  criminal  cases,  on  the  conviction  of  the  defendant,  to  tax 
the  costs  of  the  prosecution  to  him;  and  the  power  to  do 
this  is  not  questioned.  The  only  effect  of  the  statute,  then, 
on  the  powers  of  the  courts  with  reference  to  the  taxation  of 
costs,  is  to  empower  them  to  commit  the  defendant  in  case  of 
his  refusal  to  pay  such  costs  as  may  be  taxed  against  him. 
The  provision  with  reference  to  the  imprisonment  of  tbe 
defendant  is,  that  he  <<  shall  stand  committed  until  sueh  fine 
and  costs  are  paid."  This  does  not  empower  the  court  to 
imprison  him  in  punishment  for  his  offense. 

The  provision  in  the  judgment  for  his  commitment  is  con- 
VoL.  LXV— 2 
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ditional  cind  contingent.  It  can  only  be  enforced  in  case  of 
his  refusal  to  perform  the  pecuniary  judgment  against  him. 
Its  office,  like  that  of  the  provision  for  execution  in  civil 
judgments,  is  to  afford  the  means  for  the  enforcement  of  the 
judgment.  The  imprisonment  is  not  imposed  in  lieu  of  the 
tine.  Neither  does  it  operate  to  satisfy  the  judgment  for 
the  fine  and  costs,  however  long  it  may  be  continued.  See 
The  State  V,  Jordan^  39  Iowa,  387;  The  State  v.  Anwerda^ 
40  Id.,  151.  The  conclusion  that  the  only  punishment  pre- 
scribed by  the  statute  for  the  offense  of  which  defendant  was 
accused  is  the  fine  which  the  court  is  empowered  to  impose, 
follows  necessarily,  we  think,  from  the  terms  of  the  statute, 
and  this  view  is  well  sustained  by  the  authorities:  Brown 
V.  The  People,  19  Ills.,  613;  ExpaHe  Bollig,  31  Id.,  88; 
Commonwealth  v.  Car)%  11  Gray,  463;  Commonwealth  v. 
Burns,  14  Id.,  35;  Estep  v.  Lacy,  35  Iowa,  419;  Re  Sweat- 
man,  1  Co  wen,  144;  Kane  v.  The  People,  8  Wend.,  203. 
We  think,  therefore,  that  the  order  of  the  learned  district 
judge  is  correct,  and  it  is 

Affibmed. 


«5      18 

.?5     isl  •    Wilson  v.  Palo  Alto  County. 

142      5491 

1.  Practioe  in  Supreme  Court:    evidbnce:   defective  record: 

WAIVER  BT  APPELLEE.  Where  appellant  has  filed  an  abstract  which 
purports  to  contain  all  the  evidence  offered  on  the  trial  below,  and 
appellee  files  an  additional  abstract,  correcting  appellant's  abstract  by 
striking  oat  portions  of  it,  and  adding  evidence  which  it  claims  was 
given  on  the  trial,  but  omitted  from  appellant's  abstract,  appellee,  by  so 
domg,  admits,  inferentially  at  least,  that  the  record,  as  thus  amended, 
contains  all  the  evidence,  and  he  cannot  afterwards,  on  motion,  have 
the  evidence  stricken  out  on  the  ground  that  it  was  not  certified  or  pre- 
served by  bill  of  exceptions.    See  opinion  for  cases  cited  and  followed. 

2.  :  LAW  case:  point  not  raised  below  not  considered.    On 

appeal  to  this  court  in  an  action  by  ordinary  proceedings,  no  question 
will  be  considered  which  was  not  presented  and  ruled  upon  in  the  trial 
court. 
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3.  County:  claim  against:  acceptance  of  part  allowed:  action 
FOR  RESIDUE.  Where  a  claim  against  a  coanty  consists  of  several 
items,  some  of  which  are  allowed  in  full,  and  others  wholly  rejected,  by 
the  board  of  supervisors,  and  the  claimant,  with  fall  knowledge  of  these 
facts,  accepts  the  sum  allowed,  he  is  not  thereby  prednded  from  main- 
taining an  action  against  the  coanty  for  the  residae  of  his  claim. 
Wapello  Co.  v.  Sinnaman,  1  G.  Greene,  413,  and  Brick  v,  Plymouth  Co,, 
63  Iowa,  462,  distinguished. 

Appeal  from  Clay  District  Court, 

Friday,  October  24. 

Action  on  account  for  a  balance  which  plaintiff  alleges  is 
due  him  for  lumber  and  building  materials  sold  and  delivered 
to  the  defendant.  Answer  in  denial ;  also,  that  said  lumber  and 
materials  were  sold  and  delivered  to  Burdick  &  Goble,  who  had 
a  contract  with  defendant  to  furnish  the  material  and  do  the 
work  in  building  a  court  house  for  defendant,  and  that  defend- 
ant never  undertook  to  pay  plaintiff  for  said  lumber,  nor  became 
liable  to  pay  for  the  sam^  also,  that  plaintiff  presented  his 
account  for  said  lumber  and  material,  amounting  to  $1,811.07, 
to  defendant's  board  of  supervisors,  and  that  said  board  of 
supervisors  allowed  plaintiff  thereon  the  sum  of  $1,398.80, 
and  rejected  the  balance  of  said  claim;  and  that  plaintiff, 
with  knowledge  of  these  facts,  accepted  and  received  the 
amount  so  allowed. 

There  was  a  trial  to  a  jury,  and,  when  plaintiff  had  intro- 
duced his  evidence  and  rested,  the  court  directed  the  jury  to 
find  for  defendant,  and  a  verdict  was  returned  accordingly,  on 
which  judgment  was  rendered  against  plaintiff  for  costs,  and 
he  appeals. 

T.  W.  Harrison^  for  appellant 

Soper^  Crawford  dk  Carr^  for  appellee. 

Reed,  J. — Appellee  tiled  in  this  couit  a  motion  to  strike 
from  the  abstract  and  transcript  what  purported  to  be  the 
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u  rHAfmcK  evidence  in  the  case,  an*!  to  affirm  the  judgment, 
l'\yrt7Vf\''  ^^^  the  ground  that  the  evidence  was  not  certified 
LV/Zr^-'crni:  *  OF  pre^iervaJ  by  a  bill  of  exceptions.  A  skeleton 
appellee.  bill  of  exceptions  was  signed  by  the  trial  judge, 
and  filwl  in  the  ca->e,  in  which  the  clerk  is  directed  to  insert, 
in  the  proper  places,  the  testimony  of  the  witnesses  who  were 
examined,  and  the  documentary  evidence  which  was  intro- 
duced on  the  trial.  But  there  is  no  direction  as  to  the  source 
from  which  the  evidence  is  to  be  procured.  The  clerk  is  told 
Himply  to  insert  the  testimony  of  the  witnesses,  but  is  not 
directed  as  to  the  source  from  which  he  may  obtain  informa- 
tion as  to  what  the  testimony  was,  and  appellee's  point  is,  that 
there  is  such  an  entire  want  of  certainty  as  to  the  identity  of 
the  evidence  embodied  in  the  transcript,  with  that  given  on 
the  trial,  that  we  cannot  consider  it.  We  are  of  opinion, 
however,  that  api>ellee  is  not  now  in  position  to  take  advan- 
tage of  this  question. 

Appellant  filed  an  abstract  containing,  as  he  alleges,  all  the 
evidence  introduced  on  the  trial.  Thereupon  defendant  filed 
an  additional  or  amended  abstract,  correcting  appellant's 
abstract,  by  striking  out  portions  of  it,  and  adding  evidence 
which,  it  claims,  was  given  on  the  trial,  and  not  included 
therein.  Having  filed  this  amended  abstract,  it  thereby 
admits,  infcrentially  at  least,  that  the  two  papers  contain  all 
the  evidence  given  on  the  trial,  and  he  will  not  now  be  per- 
mitted to  deny  this.  The  rule  in  this  respect  is  well  settled 
by  the  cases  heretofore  decided.  See  Starr  v.  City  of  Bur- 
Vuigton,  45  Iowa,  87;  Cross  v.  The  B.  cfe  S.  W.  li,  Co.,  51 
Id.,  683;  Wells  v.  The  J?.,  C.  E,  <k  N.  li.  Co.,  56  Id.,  522; 
Roberts  v.  The  Zeon  Loan  <&  Abstract  Co.,  63  Id.,  76.  The 
motion  is,  therefore,  overruled. 

II.  The  pleadings  and  evidence  show  that  defendant  con- 
tracted with  Burdick  &,  Goble  for  the  erection  of  a  court  house, 
at  Emmetsburg.  The  contractors  undertook  to  furnish  the 
material  for  said  building,  and  do  the  work  in  erecting  the 
same,  for  a  stipulated  price.     They  contracted  with  plaintiff. 
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who  18  a  dealer  in  lumber,  for  the  purchase  of  the  material 
necessary  for  the  erection  of  said  building.  After  a  large 
amount  of  lumber  had  been  delivered  by  plaintiff  on  the 
ground  where  said  building  was  to  be  erected,  a  contract  was 
entered  into  by  Burdick  &  Goble  with  the  building  commit- 
tee, appointed  by  the  board  of  supervisors  of  the  county, 
which  had  charge,  for  the  county,  of  the  work  of  erecting 
said  court  house,  for  the  sale  of  said  lumber  to  the  county. 
This  contract  was  in  writing,  and  $450  is  the  sum  named 
therein  as  the  consideration  paid  by  the  county  for  said  lum- 
ber, although  its  real  value  was  much  greater  than  that.  The 
following  provision  was  added  to  the  contract,  and  was  signed 
by  the  members  of  the  building  committee: 

"  It  is  hereby  agreed  and  understood  that,  so  far  as  said  J. 
J.  Wilson  is  concerned,  the  above  bill  of  sale  is  not  an  abso- 
lute evidence  of  payment,  by  the  county,  for  the  lumber 
bought  of  him,  but  only  for  such  portion  as  may  be  paid  him, 
and  it  does  not  preclude  said  Wilson  from  recovering,  from 
the  proper  parties,  all  amounts  that  may,  from  time  to  time, 
be  due  him  for  lumber  sold  to  said  Burdick  &  Goble,  or 
either  of  them." 

The  $450  named  in  the  contract  was  paid  plaintiff  by  the 
building  committee  at  the  time  the  contract  was  executed, 
and  subsequently  a  number  of  other  payments  were  made  by 
the  committee  on  said  lumber. 

Plaintiff  finally  presented  an  account  for  the  balance  which 
he  claimed  was  due  him  for  said  lumber,  to  the  board  of 
supervisors.  This  account  was  itemized,  and  the  balance 
claimed  by  plaintiff  thereon  was  $1,81 1.07.  One  of  the  items 
of  the  account  was  $61.67  for  interest.  This,  and  a  number 
of  other  items  of  the  account,  were  rejected  by  the  board,  and 
the  balance,  amounting  to  $1,398.80,  was  allowed.  Plaintiff 
afterwards  accepted  the  amount  allowed,  and  he  knew  at  the 
time  he  accepted  it  that  the  other  items  of  the  account  had 
been  disallowed.  But  he  testified  that  he  objected  to  receiving 
the  amount  allowed,  in  full  payment  of  the  account,  and  that 
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the  committee  stated  to  him  that  if  he  did  not  accept  it  as  full 
payment  he  had  his  remedy,  and  that  he  accepted  the  amount 
as  part  payment  only,  and  receipted  for  it  as  such,  and  that  this 
was  stated  to  the  committee  at  the  time  he  received  it 

When  plaintiff  had  introduced  his  evidence  and  rested, 
defendant  filed  a  motion  in  writing,  asking  the  court  to  direct 
the  jury  to  return  a  verdict  for  it  This  motion  was  on  the 
"ground  that  the  evidence  shows  that  plaintiff  presented  his 
claim  to  the  county;  tliat  the  same  was  audited  and  allowed 
at  a  less  sum  than  that  which  was  claimed;  that  he  accepted 
and  received  the  amount  audited  and  allowed;  and  that  this 
action  is  brought  for  the  difference  between  the  amount 
allowed  and  accepted  and  the  amount  claimed,  upon  an 
unliquidated  demand." 

As  stated  in  the  statement  of  the  case,  this  motion  was 
sustained,  and  a  verdict  for  defendant  was  returned  by  the 
2, — :iaw  jury*  Appellee  insists  that  the  action  of  the 
nc^raSed  be-  court  in  directing  the  verdict  ought  to  be  sus- 
sidered.  tained   on   two  grounds,  viz.:     Ftrst^    On   the 

ground  stated  in  the  motion;  and.  Second^  On  the  ground  that 
the  evidence  given  on  the  trial  shows  that  the  defendant  lias 
fully  paid  the  consideration  which,  by  the  written  contract,  it 
agreed  to  pay  for  said  lumber,  and  that  said  contract  does  not 
create  any  obligation  by  defendant  to  pay  any  sum  greater 
than  the  amount  named  therein,  and  that  the  evidence  shows 
that  plaintiff,  in  fact,  sold  said  lumber  to  Burdick  &  Goble, 
who  contracted  to  furnish  the  same  for  the  erection  of  said 
court  house. 

But  it  is  very  manifest,  we  think,  that  defendant  is  not  enti- 
tled to  have  this  second  question  considered  by  this  court. 
It  is  not  raised  by  the  motion,  and  was  never  passed  upon  by 
the  district  court.  The  motion  required  the  district  court  to 
determine  whether  the  acceptance  by  the  plaintiff  of  the 
amount  allowed  by  the  board  of  supervisors  on  his  claim 
barred  his  right  of  action  for  the  items  of  the  account  which 
were  disallowed.     And  that  is  the  question  which  the  district 
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court  decided.  Bnt  the  consideration  of  the  second  ground 
here  urged  in  support  of  the  order  of  the  court  would  require 
an  interpretation  of  the  written  contract  between  the  parties, 
and  a  determination  of  the  effect  of  its  terms  and  conditions — 
a  question  which  was  neither  presented  to  or  passed  upon  by 
the  district  court.  And,  when  sitting  as  a  court  for  the  cor- 
rection of  errors,  we  can  consider  only  such  questions  as  were 
passed  upon  by  the  court  whose  judgment  we  are  reviewing. 
"We  will,  therefore,  in  determining  the  case,  confine  our- 
selves to  a  consideration  of  the  question  raised  by  defendant's 
motion. 

This  court  has   heretofore  had  occasion,  in  the  cases  of 

Wapello  Co,  v.  Sinnainan^  1  G.  Greene,  413;    Fulton  v. 

Monona  Co..  47  Iowa,  622;  and  Brick  v.  Ply- 

3.  county:  7  7  7  if 

ciaimagainst:  mouth  Co.,  63  Id.,  462,  to  consider  the  effect  of 

ucceptance  of  >  j  > 

action  fo?^^  •  the  acceptance  by  one  having  a  claim  against  a 
residue.  couuty  of  an  allowance  of  a  portion  thereof,  on  his 

right  of  action  for  the  portion  rejected  or  disallowed.  In  the 
Wapello  and  Plymouth  county  cases,  it  was  held  that  the 
parties,  by  their  acceptance  of  the  amounts  allowed  them  on 
their  claims,  were  precluded  from  maintaining  actions  for 
the  portions  disallowed,  while  in  the  other  case  the  hold- 
ing was  that  plaintiff  was  not  barred  of  her  right  of  action  as 
to  the  portion  of  her  claim  which  was  disallowed,  by  her 
acceptance  of  the  amount  allowed  her  thereon.  The  appar- 
ent want  of  harmony  in  these  holdings,  however,  is  accounted 
for  by  the  difference  in  the  facts  of  the  cases.  In  the  former 
cases,  the  claimants  accepted  the  amounts  allowed  on  their 
claims  without  objection,  and  with  full  knowledge  that  a  por- 
tion thereof  had  been  rejected ;  while,  in  the  latter,  plaintiff  did 
not  know,  when  she  accepted  the  amount  allowed,  that  any  por- 
tion of  her  claim  had  been  disallowed!  The  general  princi- 
ple on  which  the  cases  were  decided,  and,  as  we  think,  upon 
which  all  others  involving  like  states  of  fact  must  be  decided, 
is  this:  Unless  the  party  has  accepted  the  amount  allowed 
on  his  claim,  under  such  circumstances  as  that  a  settlement 
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or  com  prom  i«e  of  matters  in  dispute  between  the  parties  can 
be  inferred  therefrom,  he  is  not  precluded  therebv  from  main- 
taining his  action  for  the  portion  disallowed. 

If  the  board  of  supervisors,  in  passing  upon  a  claim  against 
the  county,  should  allow  a  certain  per  cent  of  the  whole 
amount  claimed,  and  refuse  to  allow  the  remainder  thereof, 
they  would  thereby  say  to  the  claimant,  in  effect,  that  his 
claim,  as  made  by  him,  was  regarded  as  nnjust  or  invalid, 
but  that  they  were  willing  to  pay  the  amount  allowed  in  set- 
tlement or  compromise  of  it;  and  if,  with  full  knowledge  of 
the  action  which  had  been  taken  on  his  claim,  the  claimant 
should,  without  objection,  accept  the  amount  allowed,  this 
sliould  be  regarded  as  an  acceptance  by  him  of  the  terms  of 
compromise  offered,  and  he  ought  to  be  precluded  from  main- 
taining an  action  for  the  p3rtion  disallowed.  But,  if  the  claim 
should  include  some  items  about  which  there  was  no  dispute 
between  the  parties,  and  others  that  were  denied,  and  the  for- 
mer should  be  allowed  and  the  latter  rejected,  we  see  no 
reason  for  holding  that  his  acx^ptance  of  the  amount  which 
was  not  at  all  disputed  should  bar  his  right  of  action  for  the 
items  which  were  denied  and  disallowed.  It  would  be  com- 
]>etent,  also,  for  the  parties  to  agree  that  the  acceptance  of  the 
amount  allowed  should  not  be  conclusive  of  the  rights  of  the 
claimants  as  to  the  portion  of  the  claim  disallowed.  The 
evidence  in  this  case,  as  stated  above,  shows  that  the  portion 
of  plaintiff's  claim,  disallowed  by  the  board  of  supervisors, 
was  certain  items  of  the  account  which  were  stricken  out  of  it 
by  the  building  committee.  The  portion  allowed  included  the 
remaining  items,  just  as  they  were  claimed  by  plaintiff.  They 
do  not  seem  to  have  been  in  any  manner  disputed  or  ques- 
tioned by  defendant.  His  acceptance  of  the  amount  allowed 
them  does  not  necessarily  preclude  him  from  maintaining  an 
action  for  the  amount  of  the  items  disallowed.  We  think, 
also,  that  the  evidence  had  some  tendency  to  show  an  agree- 
ment by  the  parties,  that  plaintiff's  acceptance  of  the  amount 
allowed  should  not  conclude  his  rights  as  to  the  other  items. 
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We  think,  therefore,  that  the  district  court  erred  in  sus- 
taining the  motion  and  directing  the  jury  to  find  for  defend- 
ant, and  the  judgment  is 

Retebsed. 

05      25' 
88    3^ 

107    552| 

Hbinbiohs   v.   Tbbbell.  Iiu  ^j 

186'    25| 

1.  Trespass:  etidekce  of  title:  defective  deed.    In  an  action  for        :i^  4fi8| 

trespass  on  land,  a  deed  which  constitates  a  necessary  link  in  the  chain        ^  J6     2&' 
of  plaintiff's  title  is  admissible  in  evidence,  although  the  description  of 
the  premises  is  defective;  for  the  defect  may  be  cured  by  other  compe- 
tent evidence. 

2.  Fraotice:  order  of  testimony:  discretion  of  court:  example. 

The  order  in  which  evidence  should  be  introduced  is  largely  in  the  dis- 
cretion of  the  court,  and  the  admission  of  material  evidence  at  any  time 
during  the  trial  cannot  ordinarily  be  said  to  constitute  error;  and  so, 
ordinarily,  in  an  action  for  trespass  on  land,  it  is  not  error  to  admit  in 
evidence  a  deed  of  the  premises  made  by  another  to  plaintiff,  although 
plaintiff  has  not  as  yet  shown  that  such  other  person  had  any  title. 

3.  Trespass  on  Land :  proof  of  title  necessary  to  recovery.  Where 

plaintiff  in  an  action  for  trespass  on  land  does  not  allege  that  he  was  in 
possession,  but  relies  wholly  upon  his  ownership  of  the  land,  he  must 
show,  in  order  to  recover,  that  he  or  his  grantors  obtained  title  from  the 
general  government.  , 

4.  Pleading:  inconsistent  defenses:  effect  of  admissions.    Under 

§  2710  of  the  Code,  a  defendant  may  plead  inconsistent  defenses  in  the 
same  pleading;  and  admissions  made  in  one  defense  are  not  to  be  con- 
strued as  affecting  a  different  and  inconsistent  defense.  See  Barr  v. 
Hack,  46  Iowa,  808. 

5.  Title  to  Beal  Estate:  evidence:  defective  deed:  auditor's 

PLAT-BOOK  TO  AID.  The  county  auditor's  plat  book,  contemplated  by  § 
1950  of  the  Code,  is  not  competent  evidence  to  aid  the  defective  descrip- 
tion in  a  deed,  by  identifying  the  description  and  showing  that  it  was 
well  known,— it  not  being  a  published  map  or  chart,  within  the  meaning 
of  §  3653  of  the  Code,  nor  a  certified  copy  of  any  record,  entry  or  paper 
belonging  to  a  public  office,  as  contemplated  in  §  3702  of  the  Code. 

6.  :  division  LINE  agreed  upon:  possession:  statute  of  limi- 
tations. Where  a  division  line  is  agreed  upon  by  persons  owning 
adjoining  real  estate,  and  possession  is  taken  in  accordance  with  such 
agreement,  such  possession  must  be  regarded  as  adverse  from  the  time 
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it  is  taken,  and,  if  so  held  and  continued  for  the  period  of  ten  years  next 
succeeding,  it  will  ripen  into  a  perfect  title,  binding  upon  the  parties 
and  those  claiming  under  them;  and  when  such  title  is  once  acquired, 
continued  actual  possession  is  not  necessary  to  preserve  it 

Appeal  from  Johnson  Circuit  Court. 
Fbiday,  October  24. 

The  petition  states  that  the  plaintiff  is  the  owner  of  the 
following  described  real  estate:  "  Twenty  acres  off  the  north 
side  of  twenty-five  acres  off  the  south  side  of  lot  No.  seven, 
(7,)  of  section  No.  thirty-three,  (33,)  township  No.  eighty, 
(80,)  north,  of  range  No.  six  west,"  and  that  the  defendant 
entered  thereon,  and  "trod  down  the  grass  and  dug  holes  in 
the  ground,"  to  the  damage  of  the  plaintiff. 

The  defendant  denied  the  allegations  in  the  petition,  and 
pleaded  that  he  owned  the  premises  on  which  the  alleged 
trespass  was  committed,  and  that  he  had  been  in  the  actual 
possession  thereof,  under  color  of  right  and  claim  of  title,  for 
more  than  twenty  years  prior  to  the  alleged  trespass.  The 
defendant  further  pleaded  that  in  1860  one  Crum  owned  the 
premises  described  in  the  petition,  and  that  he  and  Crum 
agreed  that  a  certain  stone  was  one  of  the  true  corners  of 
said  premises,  and  that  Crum  relinquished  all  claim  to  the 
land  lying  east  of  a  line  extending  south  from  said  stone,  and 
that  ever  since  said  time  the  defendant  has  been  in  possession 
of  the  land  east  of  said  line  under  a  claim  of  right  and  title. 
Trial  by  jury,  verdict  and  judgment  for  the  plaintiff.  The 
defendant  appeals. 

Milton  Heml&j/y  for  appellant. 

Boal  &  Jackson  and  Mohinson  cfe  Patterson^  for  appellee. 

Seevebs,  J. — I.     The   Iowa  river  runs   through  section 

thirty-three,  and,  as  we  understand,  the  section  was  'sub-di- 

1  TRESPASS*    ^^^^^  into  lots  by  the  government.     For  the  pur- 

tiue?  defeo-     P^^^  ^^  determining  certain  questions  in  relation 

tive  deed.       ^  ^.j^^  admission  of  evidence,  it  will  be  assumed 
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that  the  plaintiif  owns  lot  seven,  and  the  defendant  lot  six. 
The  latter  abuts  on  the  former  on  the  east.  The  real  contro- 
versy relates  to  the  boundary  line  between  these  two  tracts 
of  land. 

The  plaintiff,  however,  under  the  issue,  assumed  the  bur- 
den of  proving  title  in  himself.  For  this  purpose  he  offered 
in  evidence  a  deed  from  John  Buck  to  William  Crum,  describ- 
ing the  following  premises:  "Twenty  off  the  north  end 
of  lot  No.  1,  in  section  thirty-three,  township  80,  range  6, 
joining  on  the  south  end  on  live  acres  of  land  belonging  to 
Jacob  Mustcher."  To  the  proposed  evidence  the  defendant 
objected,  on  the  ground  that  the  land  described  in  the  deed 
was  not  the  same  as  that  described  in  the  petition.  The 
objection  was  overruled,  and  the  deed  admitted  in  evidence. 

Lot  one,  in  section  thirty-three,  as  sub-divided  by  the  gov- 
ernment, lies  north  of  the  river,  and  lot  seven  on  the  south 
side  thereof.  But,  as  we  understand,  (at  least  it  will  be  so 
assumed,)  Jacob  Mustcher,  at  the  time  the  deed  from  Buck  to 
Crum  was  executed,  owned  five  acres  of  land  in  lot  seven, 
which  abutted  on  the  land  claimed  to  be  owned  by  the  plaint- 
iff on  the  south  "end"  thereof.  The  plaintiff  further  claims 
that  there  was  a  lot,  known  as  lot  one,  which  constituted  a 
part  of  lot  seven.  But  we  do  not  understand  that  a  plat  of 
any  subdivision  of  lot  seven  was  ever  filed  and  recorded  as 
provided  by  law.  Jacob  Mustcher  did  not  own  any  land  in 
lot  one,  as  recognized  and  described  by  the  government  sur- 
vey ;  and  it  will  be  observed  that  the  land  conveyed  by  Buck 
to  Crum  is  described  as  "joining  on  the  south  end  on  five 
acres  of  land  belonging  to  Jacob  Mustcher,"  and  this  call 
in  the  deed  to  some  extent  identifies  the  land  claimed  by  the 
plaintiff;  but  the  other  call,  on  the  face  of  the  deed,  describes 
other  and  different  land.  It  is  not  claimed  that  the  deed  is 
void  on  the  ground  of  the  inconsistent  calls  or  descriptions 
of  the  premises  conveyed,  but  merely  that  the  deed  fails  to 
describe  the  land  upon  which  it  is  alleged  the  trespass  wa9 
committed. 
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We  think  the  deed  was  admissible  in  evidence,  because  it 
constitutes  a  necessary  link  in  the  chain  of  the  plaintiflF's 
title;  and,  while  the  description  of  the  premises  is  undoubt- 
edly defective,  yet  we  think  it  not  improbable  that  the  plaint- 
iff,  by  competent  and  satisfactory  evidence,  may  be  able  to 
show  that  the  land  described  in  the  deed  is  the  same  identical 
land  as  that  upon  which  it  is  alleg^  the  trespass  was  com- 
mitted. Whether  this  was  done  on  the  trial  below,  we  do 
not  determine. 

II.  The  plaintiff  further  objected  to  the  admission  of  the 
deed  in  evidence,  on  the  ground  that  the  plaintiff  had  failed  to 
2.  practice:  show  title  in  Buck,  under  whom  the  plaintiff 
monyrdiscre-  claims.     The  Order  in  which  evidence  should  be 

tlon  of  court :,  _         ,.,  i.i-i.  .  ^^ 

example.  introduced  IS  largely  m  the  discretion  of  the  court 
below,  and  therefore  it  could  not  ordinarily  be  said  to  consti- 
tute error,  if  material  and  necessary  evidence  is  introduced 
at  any  time  during  the  trial.  But  we  have  looked  through 
the  record,  and  we  fail  to  find  that  the  plaintiff  introduced, 
at  any  time  during  the  trial,  any  evidence  tending  to 
show  title  in  Buck;  and  yet  he  recovered.  It  must  be 
assumed,  therefore,  that  such  evidence  was  not  regarded  as 
being  essential. 

The  plaintiff  did  not  allege  in  his  petition  that  he  was  in 
possession  of  the  premises,  but  solely  relied  on  the  alleged 
8.  TRK8PA88  ^^^  that  he  was  the  owner  of  the  land  in  contro- 
proo  "of  title  versy.  To  constitute  him  such  owner,  he  must 
Sewve^  show  that  he  or  his  grantors  obtained  title  from 
the  general  government.  This  the  plaintiff  failed  to  do,  and, 
therefore,  he  was  not  entitled  to  recover,  unless  he  was  not 
required  to  trace  his  title  back  to  the  general  government, 
because  the  defendant  pleaded  in  his  answer  that  Crum,  at  one 
time;V)wned  the  premises,  and  the  plaintiff  now  owns  what- 
ever title  Crum  had. 

But  the  defendant  had  the  right  to  plead  inconsistent 
defenses  in  the  same  pleading.     Code,  §  2710.     Admissions 
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4.  PLEADING :  in  0116  defeiise  are  not  to  be  construed  as  affecting 
defenses:        a  different  and   inconsistent   defense.     Barr  v 

effect  oC  std"  * 

missions.  ITackj  46  lowa,  308.  The  defendant  was  entitled 
t ->  the  full  benefit  of  each  defense.  The  plaintiff,  therefore,  hav- 
ing failed  to  show  title  in  himself,  was  not  entitled  to  recover. 

It  will  be  assumed,  however,  that  he  can,  on  another  trial, 
show  that  Buck  had  title,  and  therefore  it  becomes  necessary 
to  determine  other  questions  presented  in  the  arguments  of 
counsel. 

III.  The  plaintiff  offered  in  evidence  the  plat-book  kept 
by  the  county    auditor,   contemplated    in   Code,  §   1950. 

5.  TTTLBto      Against  the  objection  of  the  defendant,  the  court 
evidence:  de-  permitted  the  evidence  to  be  introduced.     The 

fecliive  dd- 

8«riptton^a«-  plat-book  showed  that  there  was  a  lot  one,  which 
book  to  aid.  constituted  a  part  of  lot  seven,  and  that  the  land 
claimed  by  the  plaintiff  was  described  on  the  plat-book  as  lot 
one.  The  book  was  admitted,  as  shown  by  the  transcript,  for 
the  "  purpose  of  proving  that  the  sub-division  was  well  known, 
and  to  identity  the  description  as  made  therein.^'  The  effect 
of  the  evidence  was  in  aid  of  the  defective  description  of  the 
premises  in  the  plain  tiff  ^s  paper  title.  It  tended  to  show 
that  there  was  a  lot  one  in  lot  seven,  and  the  question  is 
whether  the  plat-book  was  admissible  for  this  purpose. 

It  is  provided  by  statute  that  "  historical  works,  books  of 
science  or  art,  published  maps  or  charts,  when  made  by  per- 
sons indifferent  between  the  parties,  are  presumptive  evidence 
of  facts  of  general  notoriety  or  interest."  Code,  §  3653.  It 
is  insisted  that  the  evidence  was  admissible  under  this  stat- 
ute; but  we  think  otherwise.  The  books  and  maps  referred 
to  in  the  statute  are  such  as  are  published  for  circulation 
among  the  people  generally.  The  book,  map  or  chart  must 
be  published,  in  the  broad  sense  of  that  term ;  that  is,  printed, 
or  otherwise  published,  so  that  the  presumption  will  follow 
that  its  contents  are,  or  may  be,  generally  known.  Compiling 
and  filing  a  record  in  a  public  ofiice  or  place  is  not  such  a 
publication  as  is  required  by  the  statute. 
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It  is  further  insisted  that  the  plat-book  is  a  public  record, 
and  therefore  admissible  under  the  rule  stated  in  1  Greenleaf 
Ev.,  §  §  483,  4S4.  What  is  iiow  section  1950  of  the  Code 
became  a  law  in  1866,  and  constituted  a  part  of  chapter  61 
of  the  Acts  of  the  Eleventh  General  Assembly,  entitled  "An 
act  for  the  transfer  of  real  estate,  to  regulate  the  assess- 
ment thereof,  and  &cilitate  the  collection  of  revenue."  The 
only  object  of  the  statute,  as  will  appear  by  an  examination 
of  the  chapter,  was  to  facilitate  the  assessment  of  property 
and  the  collection  of  taxes.  For  the  purpose  of  compiling 
the  book,  the  statute  assumed  that  whoever  paid  taxes  on  real 
estate  for  the  prior  year  was  the  owner;  and  when  convey- 
ances were  thereafter  made,  changes  were  made  on  the  plat- 
book  by  the  erasure  of  a  name,  and  writing  the  name  of  the 
grantee  with  a  pencil  across  the  piece  of  land,  as  designated 
on  the  plat-book,  which,  in  the  opinion  of  the  auditor,  had 
been  conveyed.  Such  a  book  should  not  have  any  eflfect  on 
private  rights,  unless  specially  so  declared  by  statute,  for  the 
reason  that  it  does  not  constitute  the  best  evidence  obtainable. 
The  book,  at  most,  is  but  a  copy  of  the  deed,  and,  if  the  deed 
is  in  existence,  it  clearly  constitutes  the  best  evidence  as  to 
what  laud  is  thereby  conveyed. 

It  'is  further  insisted  that  the  plat-book  was  admissible  as 
evidence,  under  Code,  section  3702,  which  provides  that  duly 
certified  copies  of  all  "  records  and  entries,  or  papers  belong- 
ing to  any  public  office,"  shall  be  "evidence  in  all  cases,  of 
equal  credibility  with  the  original  record,  or  papers  so  filed." 
Conveyances  of  real  estate  are  not  filed  and  kept  in  the  office 
of  the  county  auditor,  nor  are  they  recorded  in  his  office. 
They  are,  however,  recorded  in  the  office  of  the  recorder,  and 
such  officer  only  is  authorized  to  certify  to  a  copy  of  a  record 
in  his  office.  Besides  this,  the  plat-book  is  not  a  copy  even 
of  so  much  of  a  deed  as  contains  a  description  of  the  premises, 
but  the  most  that  can  be  said  is,  that  it  states  what  premises,  in 
the  opinion  of  the  auditor,  were  conveyed.  It  is  not,  there- 
fore, a  copy,  but  an  original  document  compiled  by  such  offi- 
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cer.     We  think  the  court  erred  in  the  admission,  as  evidence, 
of  the  plat-book. 

IV.     There  was  evidence  tending  to  showthat  Crum,  under 
whom  the  plaintiff  claims,  in  1860  owned  the  land  claimed 

.  ^j^j^  by  the  plaintiff,  and  that  a  survey  was  then  made, 

agreed  upon :  ^^^  ^^®  boundary  line  between  the  premises  of 
SSSuS^o?"  Crum  and  the  defendant  thereby  ascertained,  and  • 
that  such  line  was  agreed  upon  as  the  true  bound- 
ary line  between  their  respective  tracts  of  land;  and  there 
was  evidence  tending  to  showthat  the  defendant  then  entered 
into  possession  of  the  disputed  parcel  of  land  in  accordance 
with  the  agreement.  The  court  instructed  the  jury  that  such 
agreement  would  bind  Crum  and  his  privies,  but  would  not 
be  binding  on  the  plaintiff,  unless  the  jury  found  that  the 
defendant  held  actual,  open  and  notorious  possession  for  a 
period  of  ten  years  next  preceding  the  plaintiff's  purchase. 

Where  a  division  line  is  agreed  upon  by  persons  owning 
adjoining  real  estate,  and  possession  is  taken  in  accordance 
with  such  agreement,  we  think  such  possession  must  be 
regarded  as  adverse  from  the  time  possession  is  taken;  and, 
if  so  held  and  continued  for  the  period  often  years  next  suc- 
ceeding, it  will  ripen  into  a  perfect  title,  binding  upon  the 
parties  and  those  claiming  under  them.  In  Bader  v,  Zeise, 
44  Wis.,  96,  it  is  said:  "The  proposition  would  seem  to  be 
incontestible  that,  if  two  coterminous  proprietors  agree  upon 
and  establish  a«  dividing  line  between  their  premises,  and 
actually  occupy  the  land  on  each  side  of  that  line  for  twenty 
years,  (in  this  state  the  period  is  ten  years,)  such  possession 
will  be  adverse,  and  confer  a  title  by  prescription." 

In*the  case  at  bar,  it  is  certain  that  Crum  could  not,  after 
the  expiration  of  such  period,  have  maintained  an  action  to 
recover  the  land  so  occupied,  ffiatt  v.  Kirkpatrick^  48 
Iowa,  78.  The  defendant  having  obtained  title  by  adverse 
possession,  such  title  must  be  presumed  to  continue  until  it 
is  divested  in  some  manner  recognized  by  law.     Such  a  title 
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may  be  sold  and  conveyed,  and  Crum  could  do  nothing  which 
could  in  any  manner  impair  it- 
Having  title,  the  defendant 'must  be  deemed  to  be  in  pos- 
session, and  his  actual  occupancy  is  not  essential  to  the  con- 
tinuance of  such  title.  If  it  is,  then  such  possession  must  be 
open  and  notorious. for  all  time.  It  seems  to  us  that  it  cannot 
make  any  difference  how  the  title  is  acquired,  if  the  right  has 
become  vested.  Such  a  title,  however,  may  become  vested  in 
another  by  adverse  possession.  That  portion  of  the  charge 
of  the  court  under  consideration  is,  therefore,  erroneous. 

There  are  other  errors  assigned  and  argued  by  counsel, 
which  have  not  been  considered,  because  they  are  not  deemed 
essential  to  a  proper  determination  of  this  case  on  a  retrial. 

Kkvebskd. 


Deerb  &  Co.  V.  Wolff,   Defendant,   and  The   Shenan- 
doah National  Bank,  Intervenob. 

1.  Contract  of  Sale:  illegal  coNsmERATioN:  cohpoundiko  felony: 

WHAT  18  not:  returning  forged  notes  upon  payment.  The 
holder  in  good  faith  of  a  forged  note,  received  from  the  forger  as  collat- 
eral security,  may  lawfully  deliver  it  to  the  forger,  upon  payment  being 
made  by  him;  and,  although  such  delivery  necessarily  puts  it  in  the  power 
of  the  forger  to  destroy  or  suppress  the  paper,  and,  to  that  extent,  to 
hinder  and  prevent  his  prosecution,  and  although  such  necessary  conse- 
quence must  be  presumed  to  be  intended  by  the  •holder  of  the  paper 
when  he  so  delivers  it,  yet  such  delivery  is  not  the  compounding  of  a 
felony,  within  the  meaning  of  §  §  3951,  3952  of  the  Code.  And  in  this 
case,  where  the  alleged  forger  paid  the  notes  by  the  sale  and  transfer 
to  the  holder  thereof  of  certain  personal  property,  held  that  such  sale 
could  not  be  set  aside  by  an  attaching  creditor  of  the  alleged  forger,  on 
the  ground  that  the  consideration  thereof  was  illegal,  and  that  the 
transaction  was,  therefore,  void,  and  vested  in  the  transferee  no  title  to 
the  property;  and  instructions  given  to  the  jury  in  this  case,  (see  opin- 
ion,) not  in  accord  with  these  views,  were  erroneous. 

2.  Compounding  felony :  evidbnob:  felony  must  be  established. 

One  cannot  be  directly  or  collaterally  adjudged  guilty  of  compounding 
a  felony,  unless  it  has  been  established  that  the  other  party  to  the 
unlawful  compact  is  guilty  of  the  felony.    It  is  not  sufficient  that  he  be 
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charged  or  iodicted  merely.  So  held  in  this  case,  where  it  was  sought 
to  annul  a  sale  on  the  ground  that  the  consideration  thereof  was  the 
compounding  of  a  felony,  and,  therefore,  unlawfol. 

Appeal  from  Page  Circuit  Court. 

Fbiday,  Octobee  24. 

Action  at  law,  wherein  certain  personal  property  was 
seized  npon  an  attachment  issued  against  defendant,  Wolff. 
The  Shenandoah  National  Bank  intervenes  in  the  action, 
claiming  ownership  of  the  property.  A  trial  of  the  issues 
between  plaintiffs  and  the  intervener  resulted  in  a  verdict 
and  judgment  for  plaintiffs.     The  intervener  appeals. 

Stockton  &  Keenauy  T,  E.  Clark  and  W,  S,  Strawn^  for 
appellants. 

James  McCabcj  for  appellees. 

Beck,  J. — I.     The  personalty  in  question  was  seized  upon  a 

writ  of  attachment  issued  against  Wolff.      The  intervener 

LcoNTBACTof  claims  it  under  purchase  from  Wolff,  made  before 

tion -^^com-      ^^®  commencement  of  the  suit  and  issuing  of 

Sny^wiians"  *^®  attachment.     In  answer  to  the  intervener's 

SSJ foiled"'    petition,  plaintiffs  allege  that  "all  claim  or  title 

payment"      of  intervener  on   said  property   is  derived  from 

defendant,  II.  S.  Wolff,  but  that  Wolff  never  assented  to  part 

with  any  title  or  interest  in  said  property  to  intervener,  and 

that  all  power  of  assent  by  said  Wolff  given  was  obtained 

by  intervener  by  duress.  *         *         *  All  claim  of 

title  or  interest  that  intervener  has  to  or  in  the  property 

in    controversy     was    and     is    founded     upon    an    illegal 

consideration,  in  that  the  same  was  secured  by  intervener 

through  a  contract  tainted  with  an  agreement  to  stifle  and 

hinder  criminal  prosecution  for  the  crime  of  forgery  against 

II.  S.  Wolff,  from  whom  all  of  intervener's  claim  is  derived." 

It  will  be  observed  that  the  issues  involve  the  legality  of  the 
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contract  of  purchase  of  the  property,  which  plaintiffs  insist 
is  void. 

There  was  evidence  tending  to  prove  that  intervenor  held 
certain  promissory  notes  executed  by  Wolff  for  money  loaned 
by  it;  that  Wolff  transferred  to  the  bank,  as  collateral  secu- 
rity, certain  other  notes,  the  signatures  to  which,  or  indorse- 
ments thereon,  were  forgeries;  that  the  officers  of  the  bank 
and  its  attorney,  becoming  informed  of  the  character  of  this 
paper,  secured  from  Wolff,  to  secure  his  indebtednes  to  the 
bank,  a  mortgage  upon  real  estate,  and  a  chattel  mortgage 
upon  certain  personal  property  to  secure  certain  claims  it 
held  against  him  for  collection.  Subsequently  Wolff  trans- 
ferred and  delivered  the  personal  property  to  the  bank  in 
satisfaction  of  claims  held  by  it.  There  was  evidence  in 
regard  to  the  value  of  the  property  and  other  matters,  which 
need  not  be  here  referred  to.  No  direct  evidence  was  intro- 
duced showing  that  the  mortgage  and  transfer  of  the  per- 
sonal property  was  extorted  from  Wolff  through  fear,  on  his 
part,  of  prosecutions  for  forgery  to  be  instituted  by  the  bank. 
Kor  was  there  any  such  evidence  of  an  agreement  by  the 
bank,  in  consideration  thereof,  not  to  prosecute  him,  nor  to 
give  evidence  against  him,  to  conceal  evidence  of  forgery,  or 
to  "stifle  and  hinder"  prosecutions  therefor.  It  is  claimed 
that  the  facts  above  stated  and  referred  to  are  circumstances 
from  which  such  illegal  agreement  may  be  inferred. 

II.  The  circuit  court  gave  to  the  jury  the  following 
THs  SAME.       instructions: 

"10.  If  the  jury  find  from  a  preponderance  of  the  evi- 
dence that  the  intervenor  herein,  at  the  time  of  the  alleged 
purchase  of  the  property  in  controversy,  held  promissory 
notes  purporting  to  have  been  executed  by  third  parties, 
which  they  had  received  either  as  collateral  or  by  purchase 
from  H.  S.  Wolff,  and  if  you  further  find  that  such  notes  or 
any  part  of  them  were  in  fact  forged,  and  the  said  Wolff  had 
in  fact  forged  the  same,  or  was  charged  with  the  forgery 
thereof,  and  that  said  intervenor,  by  its  president  or  cashier. 
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or  either  one  of  them,  had  knowledge  of  such  forgeries,  and 
that  said  H.  S.  Wolflf  was  either  guilty  thereof  or  charged 
with  the  same;  and  if  you  further  find  that  the  intervenor, 
through  its  officers  or  attorney,  acting  for  intervenor  at  the 
time,  agreeii  to  surrender,  and  did  surrender,  the  said  forged 
notes  to  the  said  H.  S.  Wolff  in  consideration  of  the  sale  and 
delivery  of  the  property  in  controversy  by  said  Wolff  to 
intervenor,  with  the  intent  or  purpose  on  the  part  of  such 
officers,  or  officer,  or  attorney,  acting  at  the  time  for  interve- 
nor, to  place  the  evidence  of  such  crime  of  forgery  in  the 
possession  of  said  Wolff,  to  enable  him  to  destroy  or  sup- 
press the  same,  then  such  sale  would  be  wholly  void,  and 
you  should  find  for  plaintiff. 

"  11.  The  mere  taking  of  security  or  receiving  payment 
for  a  debt  evidenced  by  a  forged  note,  or  secured  by  forged 
collaterals,  would  not  in  itself  be  unlawful,  or  render  such 
transaction  void. 

"  12.  The  act  of  taking  security  or  receiving  payment  of 
the  debt  must  be  coupled  with  some  act  done  which  would 
have  in  its  tendency  the  effect  of  preventing  and  hindering 
the  prosecution  of  such  crime,  and  done  with  the  intent  or 
purpose  of  hindering  or  preventing  such  prosecution. 

*'13.  And,  before  you  can  find  for  plaintiff  upon  such 
issue,  you  must  find  the  purchase  of  the  property  in  contro- 
versy was  coupled  with  the  surrender  of  forged  notes,  with 
the  intent  or  purpose  upon  the  part  of  the  officers  or  officer 
of  intervenor,  or  its  attorney,  acting  for  it  at  the  time,  to 
hinder  or  prevent  the  prosecution  of  said  Wolff  for  the 
alleged  crime  of  forgery;  and  such  surrender  with  such  intent 
or  purpose  should  be  established  by  a  clear  and  fair  prepon- 
derance of  the  evidence.  It  need  not  necessarily  be  estab- 
lished by  direct  proof;  if  it  is  established  by  the  proof  of 
such  facts  and  circumstances  as,  taken  together,  would 
establish  this,  it  would  be  sufficient.  Proof  that  would 
create  a  bare  suspicion  of  such  intent  would  not  be  suffi- 
cient." 
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The  jury  were  directed  by  these  instructions  that  their 
verdict  should  be  for  plaintiff,  if  they  found  the  forged  notes 
were  surrendered  in  consideration  of  the  transfer  of  the 
property,  with  the  intent  on  tlie  part  of  defendant's  officers 
*'  to  place  the  evidence  of  such  crime  of  forgery  in  the  pos- 
session of  said  Wolff,  to  enable  him  to  destroy  or  suppress 
the  same,"  or  if  they  found  the  purchase  of  the  property  was 
"coupled  with"  the  surrender  of  forged  notes,  with  the 
intent  on  the  part  of  the  officers  of  the  bank  "  to  hinder  and 
prevent"  the  prosecution  of  Wolff  for  forgery,  or  if  they 
found  the  surrender  of  the  notes  was  coupled  with  some  act 
which  would  have  a  tendency  to  that  effect.  Tlie  doctrines 
of  the  instructions,  stated  generally,  are  these: 

If  one  holding  a  forged  promissory  note,  given  him  as 
collateral  security  by  the  guilty  party,  who  is  authorized  to 
pay  it,  receives  payment  thereof  from  such  party  by  the 
transfer  of  property,  and  surrenders  to  him  the  note,  with  the 
intent  to  place  the  evidence  of  the  crime  in  the  hands  of  the 
guilty  party,  that  he  may  destroy  or  suppress  it,  or,  if  the 
payment  of  the  note  was  united  with  its  surrender,  or  with 
some  other  act  tending  to  hinder  or  prevent  a  prosecution 
for  forgery,  with  the  intent  to  hinder  or  prevent  such  prose- 
cution, the  contract  of  transfer  is  void. 

It  must  be  here  observed  that  the  evidence  referred  to  in 
the  instructions,  together  with  the  foregoing  statement  of 
their  doctrines,  must  be  regarded  as  referring  to  the  forged 
notes,  as  there  is  not  a  particle  of  evidence  tending  to  show 
that  any  other  instrument  of  proof  was  placed  in  Wolff's 
hands.  If  it  is  not  so  understood,  tlie  instructions  are  plainly 
erroneous,  for  the  reason  that  there  is  no  evidence  tending  to 
prove  facts  to  which  they  are  applicable.  We  will,  therefore, 
discuss  the  instruction,  in  the  view  that  they  are  restricted  to 
the  surrender  of  the  alleged  forged  notes. 

We  will  proceed  to  inquire  into  the  correctness  of  the 
rules  of  the  instructions. 

III.     It  is  a  familiar  rule  of  the  law  that  illegal  contracts 
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— such  as  are  based  upon  unlawful  considerations,  or  are  made 
in  contravention  of  the  law,  or  of  public  policy, 
or  for  purposes  criminal  or  immoral  in  their  nature, 
are  void.  "We  are  to  inquire  whether  the  acts  contemplated 
by  the  instructions  bring  the  contract  under  which  the 
property  in  question  was  traneferred  within  this  rule.  These 
acts  are, — (1)  the  surrender  of  the  forged  notes  upon  payment 
thereof,  with  the  intent  of  placing  them  in  the  possession  of 
the  guilty  party,  so  that  he  could  destroy  them;  (2)  the 
receipt  of  payment  of  the  notes,  and,  thereupon,  their  sur- 
render, with  the  intent  of  preventing  and  hindering,  or  that 
the  act  should  tend  to  prevent  or  hinder,  the  prosecution  of 
Wolff  for  the  crime  of  forgery. 

We  will  consider  these  acts  separately,  in  order  to  deter- 
mine whether  they  are  illegal. 

1.  Surely  a  party  holding  in  good  faith  forged  paper, 
(and  it  is  not  claimed  that  the  bank  did  not  so  hold  the 
paper  in  question,)  may  accept  payment  in  money,  or 
receive  payment  in  property,  from  the  guilty  party,  who 
is  bound  upon  the  paper  for  the  payment  thereof.  It 
cannot  be  that  the  holder  must  lose  his  debt,  lor  the  rea- 
son that  the  law  forbids  him  to  receive  payment.  This 
proposition  will  not  admit  of  argument.  Upon  receiving 
payment  of  paper,  the  law  requires  the  holder  to  deliver  it  to 
the  person  paying  it.  Now,  if  he  may  accept  payment  from 
the  forger,  he  may  surrender  the  paper  to  that  person.  The 
surrender  of  the  paper  would,  in  the  language  of  the  instruc- 
tion, "  enable"  the  forger  ''  to  destroy  or  suppress"  the  paper. 
The  holder  may  intend  to  place  the  paper  in  the  hands  of  the 
forger,  and  thus  intend'^  to  enable  him  to  destroy  or  suppress 
it,"  without  an  unlawful  purpose.  The  delivery  of  the  paper 
is  lawful;  but  it  gives  the  forger  an  opportunity  to  destroy 
it,  and  he  is  enabled^  by  the  delivery,  to  do  so.  The  holder, 
therefore,  c>ould  not  deliver  the  paper  without  the  purpose  of 
enabling,  thereby,  the  guilty  party  to  destroy  or  suppress  it. 
But,  as  we  have  seen,  the  delivery  of  the  paper  was  a  lawful 
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act.  The  inBtructions  do  not  contemplate  that  it  was  done 
with  the  intent  to  procure,  induce  or  cause  the  destruction  of 
the  paper,  which  doubtless  would  be  nnlawful.  It  is  a  very 
different  thing  to  induce  or  cause  an  act,  and  to  give  an 
opportunity  to  do  it.  One  may  innocently  and  lawfully  do 
an  act,  when  inducing  or  causing  it  would  be  unlawful. 
The  instructions  erroneously  express  the  thought  that  the 
destruction  or  suppression  of  the  notes  would  amount  to  a 
destruction  or  suppression  of  the  evidence  of  the  forgery.  It 
is  true  that  it  would  amount  to  the  destruction  or  suppres- 
sion of  an  instrument  which,  if  in  existence  and  not  in  the 
hands  of  the  accused,  must  be  produced  at  the  trial  upon  an 
indictment  for  the  offense.  But,  if  destroyed  or  withheld  by 
the  accused,  secondary  evidence  of  its  contents  may  be  intro- 
duced. 3  Greenleaf 's  Ev.,  §  107.  This  authority  presents 
the  suggestion  that  the  suppression  of  the  i>aper  may  increase 
the  difficulty  of  proving  the  crim^.  Tliis  difficulty  extends 
no  further  than  to  require  secondary  evidence  of  the  contents 
of  the  paper,  and  to  render  it  impossible  to  introduce  proof 
by  the  comparison  of  the  signature  to  the  iustrut|^ent  with 
genuine  signatures.  But  always,  when  the  accused  claims 
that  the  signature  is  genuine,  the  i>aper  is  wanted  by  him 
for  the  purpose  of  comparing  the  hand-writing  with  the  true 
signature  of  the  accused.  We  discover  nothing  in  the  first 
class  of  acts,  which  are  now  under  consideration,  to  author- 
ize the  conclusion  that  the  bank  did  anything  in  contraven- 
tion of  the  law,  or  of  public  policy,  or  for  purposes  criminal 
or  immoral  in  their  nature. 

2.  The  same  course  of  reasoning  leads  to  the  same  con- 
clusion as  to  the  acts  contemplated  in  the  second  class  above 
designated.  If  the  bank  was  lawfully  authorized  to  deliver 
the  forged  paper  upon  its  payment  by  Wolff,  and  such  deliv- 
ery hindered,  or  tended  to  hinder,  a  prosecution,  this  was  the 
necessary  result  of  the  delivery,  and,  if  intended,  such  intent 
was  not  in  violation  of  law,  public  policy  or  good  morals,  as 
it  was  entertained  in  the  exercise  of  the  lawful  right  of  the 
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bank;  for  the  delivery  of  the  paper,  which  is  inseparable 
from  the  intent,  was  done  in  obedience  to  the  requirement  of 
the  law  imposing  the  duty  upon  tlie  holder  of  paper  to  sur- 
render it  upon  payment,  when  required  to  do  so. 

IV.  The  acts  of  the  bank  contemplated  by  the  instruc- 
tions are  not  offenses  under  the  statute  of  this  state.     They  do 

not  constitute  the  compounding  of  a  felony,  which 
occurs  when  "  any  person,  having  knowledge  of  the 
commission  of.  an  offense  punishable  by  imprisonment  in  the 
penitentiary  ^'  *  *  *  takes  any  money,  or  val- 
uable consideration,  or  gratuity,  or  any  promise  therefor, 
upon  an  agreement  or  understanding,  express  or  implied,  to 
compound  or  conceal  such  offense^  or  not  to  prosecute  ths 
samej  or  not  to  give  evidence  thereof  J^  Code,  §§  3951, 
3952.  The  delivery  of  a  forged  promissory  note  to  the 
forger  upon  payment  by  him,  which  he  was  authorized  to 
make,  ^^with  the  intent  to  enable  him  to  destroy  and  suppress 
it,"  and  with  the  intent  to  "  hinder  and  prevent "  the  prose- 
cution of  the  forg3r,  does  not  constitute  an  offense  under  the 
provisions  of  the  statute  above  cited.  These  acts,  and  none 
others,  are  contemplated  in  the  instructions  to  the  jury  given 
in  this  case.  They  cannot  be  the  foundation  of  a  claim  that 
the  contract  for  the  purchase  of  the  property  was  void  for 
the  reason  that  the  •officers  of  the  bank,  under  the  sections 
of  the  Code  above  cited,  were  guilty  of  compounding  a  felony 
in  the  purchase  of  the  property  under  the  circumstance  and 
upon  the  agreement  contemplated  in  the  instructions. 

V.  The  tenth  instruction  directs  the  jury  that  the  rules 
therein  expressed  are  to  be  applied,  in  case  they  find  that 
J.  COMPOUND-  Wolffl  was  charged  with  the  crime  of  forgery. 

evidenc?/fei-  This  is  obviously  incorrect.     Before   the    bank 

ony  must  toe  .         /*»  i       ..         j         .1^         ^ 

esubiisbed.  or  its  officers  can  be  found  guilty  ot  any  wrong 
or  crime  in  connectiofl  with  the  transaction,  it  must  be  estab- 
lished that  Wolff  was  guilty  of  forgery.  A  mere  charge  of 
guilt,  or  an  indictment  for  the  crime,  would  not  authorize  the 
conclusion  that  there  had  been  any  compounding  of  a  felony, 
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or  any  act  done  by  the  bank  or  its  officers  contrary  to  law  or 
public  policy,  or  against  good  morals.  It  is  proper  to  remark 
that  this  objection  is  not  urged  in  argument  by  the  interve- 
nor's  counsel. 

The  instructions,  so  far  as  they  are  not  in  accord  with 
these  views,  are  erroneous.  Other  objections  presented  by 
counsel  need  not  be  considered,  for  the  i*eason  that  the  points 
we  determine  are  decisive  of  the  case,  and  will  probably  dis- 
pose of  it  finally  upon  another  trial. 

Revebsed. 
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1.  Estates  of  Decedents:  title  to  pbopertt.  No  action  can  be 
maintained  by  the  heirs  of  a  decedent  npon  a  promissory  note,  the 
property  of  the  decedent  at  the  time  of  his  death,  when  th9  time  for 
granting  letters  of  administration  has  not  expired.  Such  note  belongs 
to  the  estate  and  not  to  the  heirs.  Ilaynes  r.  Harris,  33  Iowa,  516,  fol- 
lowed; Phinny  r.  Warren,  52  Id.,  332,  distinguished. 

Appeal  from  Carroll   Circuit    Court. 

Fbiday,  October  24. 

This  action  was  commenced  before  a  jjistice  of  the  peace 
upon  a  promissory  note.  The  defendant,  Brooks,  was  not 
served  with  notice  of  the  action.  Defendant,  Hoy t,  appeared 
and  answered,  and  judgment  was  rendered  against  him.  He 
appealed  to  the  circuit  court.  The  cause  was  submitted  in 
that  court  upon  an  agreed  statement  of  facts,  and  judgment 
was  rendered  for  the  plaintiff.     Defendant,  Hoyt,  appeals. 

Geo.  W,  Paincy  for  appellants. 

J,  E.  Griffith^  for  appellees. 

RoTHROCK,  On.  J. — The  agreed  statement  of  facts  is  as 
follows: 
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1.  The  defendants  made  and  delivered  to  W.  V.  Baird 
the  note  sned  on  in  this  action,  and  defendant,  Hoyt,  was 
surety  thereon. 

2.  The  said  "W.  V.  Baird,  after  giving  said  note,  and 
before  the  commencement  of  this  action,  died,  intestate,  leav- 
ing the  plaintiffs  his  heirs  at  law;  and  no  administration  has 
been  granted  on  the  estate  of  said  W.  V.  Baird. 

3.  That  the  said  Baird  was  the  owner  of  the  said  note  at 
his  decease,  and  the  only  title  the  plaintiffs  have  to  said  note 
is  the  right  they  have  as  heirs  at  law  of  said  W.  V.  Baird. 

4.  Said  L.  H.  Brooks  has  not  been  served  with  original 
notice  in  this  action. 

That  plaintiffs,  the  heirs  at  law  of  W.  V.  Baird,  are  all  of 
lawful  age. 

That  before  the  commencement  of  this  suit  defendant, 
Brooks,  removed  to  Webster  county,  Iowa,  and,  though 
notice  of  the  pendency  of  this  suit  was  sent  to  the  sheriff 
of  said  Webster  county,  defendant.  Brooks,  was  not  found. 

The  question  presented  by  counsel  for  appellant  is  whether 
the  plaintiffs  can  maintain  the  action.  It  is  claimed  by 
counsel  that  the  heirs  of  W.  V.  Baird  have  no  authority  or 
control  over  the  personal  assets  of  the  estate,  and  cannot  col- 
lect the  debts  due,  because  such  authority  and  control  is 
vested  in  the  administrator  of  the  estate.  It  is  claimed  for 
appellee  that  the  defendant  should  have  demurred,  and  that 
he  cannot  raise  a  question  as  to  defect  of  parties  in  this  court. 
It  appears,  however,  that  Hoyt  appeared  and  answered. 
What  his  answer  was  is  not  shown.  Wo  will  presume  that 
the  agreed  facts  were  pertinent  to  the  issue.  Besides,  we 
think  that  the  objection  was  properly  presented  in  the  state- 
ment of  facts,  and,  under  section  3413,  of  the  Code,  a  sub- 
mission of  a  case  upon  an  agreed  statement  of  facts  "shall  be 
an  abandonment  by  both  parties  of  all  pleadings  filed  in 
such  cases." 

The  question  here  presented  is  not  an  open  one  in  this 
state.     In  Hayaes  v.  Harris^  33  Iowa,  516,  it  was  expressly 
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held  that  no  action  coald  be  maintained  by  the  heirs  ofa  deced- 
ent upon  a  promissory  note,  the  property  of  the  decedent  at 
the  time  df  his  death.  That  is  the  precise  question  in  this 
case.  In  that  case,  as  in  this,  the  period  fixed  for  granting 
letters  of  adminfstration  had  not  expired.  In  Phinny  v, 
Warren^  52  Iowa,  332,  the  time  for  granting  letters  of 
administration  had  expired,  and  it  was  held  that  the  heirs 
could  maintain  the  action.  Following  the  case  of  Ilaynes  v. 
SarriSy  the  judgment  of  the  circuit  court  must  be 

Hevebsed. 


SUTLIFF  ET  AL.    V.    BeOWN. 


1.  Praotioo  in  Supreme  Court:  waiver  of  gbound  of  defense. 

Where  a  point  is  raised  by  the  answer  as  a  grroand  of  defense,  and  it 
may  have  been  the  ground  on  which  the  trial  court  based  its  judgrment 
for  defendant,  the  point  will  not  be  disregarded  in  this  court,  unless 
expressly  waived. 

2.  Judgment:  conclusivbness  of  as  against  collateral  agree- 

ment. A  judgment  is  designed  as  a  finality;  and  courts  are  not  open 
for  the  rendition  of  apparent  judgments,  but  which  are  not  judgments 
in  fact,  because  the  parties  have  agreed  in  advance  that  they  should 
not  be  conclusive.  Accordingly,  in  this  case,  where  a  surety  brought 
an  action  against  his  principal  and  his  co-sureties  to  recover  amounts 
paid  by  him  in  the  settlement  of  claims  against  his  principal,  and 
obtained  judgment  by  default  for  different  amounts  against  the  several 
defendants,  held  that  the  co-sureties  could  not,  in  a  subsequent  action, 
have  the  judgments  canceled,  on  the  grround  that,  by  an  understanding 
between  all  the  parties,  the  judgment  plaintiff  was  a  trustee  for  all  the 
other  parties,  and  was  entrusted  by  them  to  take  judgment  only  for 
the  proper  (but  undetermined)  amounts,  but  that  he  had  in  fact  taken 
judgment  for  amounts  greater  than  were  equitable. 

3.  Trust:  accounting  for  profits:  whole  transaction  to  be  con- 

sidered. An  action  cannot  be  maintained  against  a  trustee  for  the 
profits  of  a  transaction,  or  series  of  transactions,  until  it  is  closed  up,  so 
that  it  may  appear  what  the  profits  are;  and  where,  upon  the  whole 
transaction,  or  series  of  transactions,  the  profits  which  have  come  into 
the  hands  of  the  trustee  do  not  exceed  the  losses,  no  recovery  can  be 
had.    So  held  under  the  facts  of  this  case,  for  which  see  opinion. 
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4.  Judgment:  cbhditnot  ini>6kskd:  bquitablb  relief:  principal 
Aia>  8URBTT.  Where  a  surety  has  obtained  judgment  against  his 
principal  and  co-surety  for  payments  made,  the  co-surety  can  not  have 
an  aocountmg'in  equity  with  the  judgnlent  pUiintiff,  on  the  ground 
merely  that  the  latter  has  received  money  which  should  be  applied  as  a 
credit  on  the  judgment,  for  it  will  be  presumed  that  the  judgment 
plaintiff  will  indorse  the  amount  before  issuing  execution,  or  that,  upon 
payment  of  the  difference,  he  will  cancel  the  judgment. 

Appeal  from  Johnson  District  Court. 

Friday,  Ootobee  24. 

Action  in  equity  for  an  accounting,  and  for  the  cancella- 
tion of  certain  judgments.  The  court  dismissed  the  plain- 
tiffs' petition,  and  they  appeal. 

S.  JI.  Fairall  and  Milton  Hemleyj  for  appellants. 

Boal  <&  Jackson^  for  appellee. 

Adams,  J. — The  different  matters  in  controversy  in  this 
case  have  arisen  by  reason  of  the  insolvency  of  one  0.  W. 
McCune.  The  plaintiffs,  H.  S.  Sutliff  and  J.  P.  McOune, 
and  the  defendant,  E.  A.  Brown,  and  also  one  Pratt,  not  a 
party  hereto,  were  co-sureties  for  C.  "W.  McCune.  Brown 
purchased  claims  against  0.  TV.  McCune,  and  paid  indebted- 
ness against  him,  for  which  he  and  the  plaintiff  were  liable 
as  co-sureties,  and  afterwards  obtained  a  judgment  against 
C.  W.  McCune  for  the  sum  of  $27,690.83,  and  a  decree  of 
foreclosure  of  certain  mortgages.  These  plaintiffs,  Sutliff 
and  J.  P.  McCune,  were  made  parties  defendant  to  the 
action,  and  judgment  was  rendered  against  each  for  part  of 
the  amount  for  which  judgment  was  rendered  against  C.  W. 
McCune,  to-wit,  judgment  for  $868.93  against  Sutliff,  and 
$2,000  against  J.  P.  McCune.  The  plaintiffs  claim  that 
there  is  nothing  due  upon  these  judgments,  and  that  they 
ought  to  be  canceled.  There  were  several  transactions  out 
of  which  the  matters  in  controversy  in  this  case  have  arisen, 
and  some  of  them  are  complicated.     A  more  detailed  state- 
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ment  of  the  facts  will  be  made  as  it  sliall  become  necessary 
in  the  determination  of  the  different  questions. 

1.  The  plaintiffs  claim  to  be  aggrieved  Uy  the  rendition 
of  the  judgment  against  C.  W.  McCune,  in  that  it  was  ren- 
dered against  him  for  too  large  an  amount,  and  the  conse- 
quence was  that  property  was  exhausted  upon  which  they, 
as  sureties  for  0.  W.  McCnne,  had  a  right  to  rely  for  their 
protection.  They  also  claim  to  be  aggrieved  by  the  rendi- 
tion of  the  judgments  against  them  respectively,  as  above  set 
out,  in  that  they  were  rendered  for  too  large  an  amount. 

The  defendant,  while  denying  that  the  judgments  were 
rendered  for  too  large  an  amount,  avers  that  the  plaintiffs 
are  concluded  by  the  judgments. 

The  first  question  which  the  plaintiffs  present  in  their 
argument  is  as  to  the  conclusiveness  of  these  judgments. 

Before  proceeding  to  its  determination,  we  ought,  perhaps, 
to  say  that  the  defendant  does  not,  in  his  argument,  seem  to 

1.  PBACTicB  especially  insist  upon  their  conclusiveness.  His 
<£urt*fwafver  Counsel  say  for  him  that  he  wishes  the  case 
de^e.         tested  by  the  rules  of  conscience,  and  they  make 

an  elaborate  argument  for  the  purpose  of  showing  that  the 
amount  for  which  the  judgments  were  rendered  is  correct. 

The  fact,  however,  that  the  plaintiffs  present  the  question 
as  to  the  conclusiveness  of  the  judgments,  as  lying  upon  the 
threshold,  leads  us  to  suppose  that  the  question  was  regarded 
as  in  the  case  upon  the  trial  below.  It  follows  that  the 
court  below  may  have  held  them  to  be  conclusive,  apd,  as 
the  question  is  not  now  expressly  waived,  we  think  that  we 
must  still  regard  it  as  in  the  case. 

The  alleged  ground  upon  which  the  plaintiffs  claim  the 
right  to  question  the  correctness  of  the  judgments,  in  respect 

2.  juDojfBNT:  ^  their  amount,  is  that  the  defendant,  Brown,  in 
ness^M^aS'  obtaining  the  judgments,  was  acting  as  their 
again^uat-  trustee.     The  evidence  shows  that  C.  W.    Mc- 

Cune,   out  of  whose   insolvency  these  troubles 
have  arisen,  was  a  large  farmer  in  Johnson  county.     His 


Digitized  byLjOOQlC 


OCTOBER  TERM,  1884.  45 

Satllif  et  al.  t.  Biown. 

farm  and  personal  property  thereon  were  supposed  to  l)e 
worth  from  $40,000  to  $50,000.  He  was  the  owner  of 
several  thousand  dollars'  worth  of  graded  stock,  which  he 
had  bought  at  large  prices;  but  in,  so  doing  he  had 
become  largely  indebted,  and  had  been  obliged  to  raise 
money  by  borrowing.  He  had  mortgaged  his  property,  but 
his  resources  for  obtaining  money  by  mortgaging  were  insuf- 
ficient. He  accordingly  induced  his  brother,  the  plaintiff, 
J.  P.  McCune,  and  his  brother-in-law,  the  plaintiff,  Sutliff, 
to  become  sureties;  and,  in  addition,  he  induced  his  neighbor, 
the  defendant.  Brown,  and  his  neighbor,  Pratt,  not  a  party 
hereto,  to  become  sureties  for  him. 

The  plaintiffs,  and  Brown  and  Pratt  also,  borrowed  for 
him  $7,500  of  the  Johnson  County  Savings  Bank,  and,  to 
protect  themselves,  they  took  his  note,  secured  by  mortgage 
upon  his  property,  real  and  personal,  which  mortgage,  how- 
ever, was  subsequent  to  other  mortgages.  This  debt  to-  the 
Johnson  County  Savings  Bank  C.  W.  McCune  succeeded  in 
reducing.  Brown  purchased  the  prior  mortgages,  except 
one,  and  acquired  or  discharged  some  claims  upon  which  the 
plaintiffs  were  sureties.  He  also  acquired  the  mortgage 
above  mentioned,  given  to  secure  the  plaintiffs  and  Brown 
and  Pratt  for  their  liability  to  the  Johnson  County  Savings 
Bank.  Having  acquired  these  claims,  he  proceeded  to  fore- 
close, making  parties  to  his  action  not  only  C.  W.  McCune, 
but  these  plaintiffs,  Sutliff  and  J.  P.  McCune.  The  latter 
were  made  parties,  not  only  on  account  of  their  alleged  lia- 
bility to  Brown,  but  because  they  were  interested  in  a  mort- 
gage which  was  subsequent  to  other  mortgages  held  by 
Brown,  and  embraced  in  the  foreclosure  action. 

It  was  important  to  these  plaintiffs,  as  well  as  to  Brown, 
that  the  different  mortgages  should  be  foreclosed,  and  the 
proceeds  applied,  as  far  as  they  would  go,  in  the  payment  of 
the  indebtedness.  They  did  not,  therefore,  object  to  the 
foreclosure,  but  entered  into  a  written  agreement  with  Brown 
in  respect  to  the  application  of  the  proceeds  of  sale.     It  is 
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unnecessary  to  set  out  the  whole  agreement.  It  contained  a 
provision  in  these  words:  "And  it  is  understood  and  agreed 
that  any  sum  so  applied  upon  said  note  of  $7,500  shall  be  in 
his  (said  Brown's)  hands  a  trust  fund;  iii*st,  to  repay  said 
Brown  and  the  undersigned  any  amounts  they  have  paid,  or 
may  pay,  upon  their  joint  notes  heretofore  given  to  tlie 
Johnson  County  Savings  Bank,  «  *  *  i^nd, 
secondly,  to  apply  any  further  balance  to  the  extinguishment 
and  payment  of  said  notes,  such  payment  to  be  so  made  as 
to  make  the  amount  so  paid  upon  said  notes  by  each  of  said 
makers  equal,  the  liability  of  each  of  said  four  parties  being 
equal.*'  The  foregoing,  and  some  other  things  of  a  similar 
character,  are  relied  upon  as  showing  that  Brown  became  the 
plaintiffs'  trustee,  and  became  charged  with  the  duty  of 
determining  in  their  behalf  the  amount  for  which  judgment 
should  be  taken  against  them,  and  also  the  amount  of  the 
prior  Hens  which  stood  in  their  way,  and  which  were  held  by 
him. 

But  we  are  unable  to  discover  that  Brown  was  made  a 
trustee  for  any  purpose  except  a  proper  application  of  the 
proceeds  of  sale.  It  would  be  a  strange  transaction  for  a 
debtor  to  make  his  creditor  his  trustee  to  obtain  a  judgment 
against  him  for  an  amount  not  agreed  upon,  and  uncertain, 
and  the  correctness  of  which  should  be  reviewable  at  any 
time.  A  judgment  is  designed  as  a  finality.  Courts  are 
not  open  for  the  rendition  of  apparent  judgments,  but  which 
are  not  judgments  in  fact,  because  the  parties  have  agreed  in 
advance  that  they  should  not  have  the  characteristics  of  a 
judgment.  These  plaintiffs  were  called  upon  to  adjust  their 
liability  and  the  amount  of  the  prior  liens  in  the  foreclosure 
action.  That  was  the  very  object  of  the  action.  There  was 
no  reason  for  postponing  such  adjustment  to  a  later  day.  It 
appears  to  us  to  be  a  case  of  ordinary  default,  allowed  by 
reason  of  sheer  negligence,  or  negligence  combined  with 
confidence  that  the  creditor  knew  what  was  due  him,  and 
would  take*  judgment  for  only  that  amount.     Courts   of 
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equity  are  not  organized  for  the  protection  of  those  who  will 
make  no  effort  to  protect  themselves  when  they  have  an 
opportunity  to  do  so. 

In  view  of  the  elaborate  arguments  made  on  both  sides  in 
respect  to  the  correctness  of  these  judgments,  we  may  say 
that  we  have  examined  the  evidence  of  their  correctness,  and 
are  inclined  to  think  that  the  ruling  below  could  be  sustained 
upon  such  evidence;  but,  holding,  as  we  do,  that  the  judg- 
nients  are  conclusive,  it  is  not  necessary  or  proper  that  we 
should  go  into  a  discussion  of  the  evidence. 

II.     The  mortgaged  property  was  sold  by  Brown  upon 

execution  under  his  foreclosure,  and  was  bid  in  by  him  for 

$22,800.     From  one  of  the  tracts  bid  in  he  after- 

8.  trust:  ac-  ' 

^roflte"*^'**'  ward  sold  timber,  and  after  that  he  sold  a  portion 
actton  to°be"  ^^  ^^^  land,  and  realized  more  than  he  bid  on 
considered,      ^.j^^^  ^^^^.^  ^j^^^   interest.     The   plaintiffs   claim 

that  he  should  account  for  the  profits,  and  allow  the  same  to 
be  applied  toward  the  satisfaction  of  the  balance  of  the  judg- 
ment remaining  after  the  execution  sale.  Their  claim  is 
based  upon  an  alleged  agreement  that  Brown  should  pur- 
chase at  execution  sale,  and  hold  the  land  for  future  private 
sale  for  the  benefit  of  himself  and  the  plaintiffs. 

According  to  the  plaintiffs'  evidence,  the  agreement  was 
that  Brown  should  bid  in  the  different  tracts  at  certain  agreed 
prices,  if  they  did  not  sell  for  more  to  third  persons;  that 
Brown  should  proceed  to  dispose  of  the  land  at  private  sales 
for  the  benefit  of  himself  and  plaintiffs,  and  that  they  should 
share  with  him  in  the  profits,  if  there  were  profits,  and  con- 
tribute to  reimburse  him  for  losses,  if  there  were  losses. 
Taking  this  to  be  the  agreement,  the  question  arises  as  to 
whether  the  plaintiffs  are  at  present  entitled  to  an  account- 
ing for  profits.  A  portion  of  the  land  remains  unsold,  and  it 
is  impossible  to  say  whether  there  may  not  be  a  loss  sufficient 
to  offset  any  profits  thus  far  made.  In  our  opinion,  the  time 
for  an  accounting  of  profits  and  losses  has  not  yet  come. 

To  entitle  the  plaintiffs  to  an  accounting,  they  should,  we 
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think,  have  offered  to  take  the  nnsold  land  off  the  defendant's 
liands  at  some  specific  price,  and  if  he  refused  to  take  such 
price  he  might  probably  be  charged  with  the  amount  offered, 
and  a  basis  thus  be  laid  for  an  accounting. 

III.     The  evidence  shows  that  one  Austin  McCune,  son  of 

C.  W.  McCune,  entered  into  a  cattle  transaction  with  Brown; 

that  in  doing  so  he  was  assisted  by  his  father, 

THIC  8AVK. 

and  it  was  agreed  that  the  profits  made  by  Aus- 
tin should  be  paid  by  him  to  Brown,  and  applied  on  the 
father's  indebtedness  to  Brown.  The  transaction  was,  in 
substance,  as  follows:  Brown  furnished  money  to  purchase 
cattle,  which  were  cared  for  and  fed  for  a  time  by  Austin 
McCune  on  his  father's  laud,  and  afterward  marketed.  Brown 
was  to  be  reimbursed  for  simply  the  money  advanced  and 
interest.  The  plaintiffs  claim  that  profits  were  made,  and 
that  the  same  ought  to  be  applied  upon  the  indebtedness  in 
question. 

The  fact  appears  to  be  that  the  transaction,  as  a  whole,  did 
not  result  in  profits;  that  only  the  earlier  sales  did,  and  the 
defendant  contends  that,  under  such  a  state  of  facts,  there 
was  nothing  to  apply. 

The  parties  agree  substantially  as  to  the  amounts  and 
dates  of  advances  made  by  Brown,  and  as  to  the  amounts 
and  dates  of  receipts.  They  show  that  at  one  time  Brown 
had  received  $385.30  more  than  he  had  advanced,  but  imme- 
diately afterward  he  advanced  $440  more,  and  afterwards  the 
business  was  such  as  to  result  in  Brown's  obtaining  only 
$54.25  more  than  his  advances,  which,  as  we  understand, 
was  less  than  his  claim  for  interest.  The  question  presented 
is  as  to  whether,  under  the  contract,  the  court  should  separate 
the  sales,  and  apply  on  C.  W.  McCune's  indebtedness  such 
profits  as  were  made  on  the  profitable  sales,  regardless  of  losses 
incurred  on  the  unprofitable  sales.  The  language  of  the  con- 
tract is  as  follows:  ''  The  proceeds  of  said  sale,  or  sales,  are 
to  be  applied  by  said  Brown,  Firsts  to  the  repayment  of  cost 
and  ten  per  cent  interest  from  the  date  of  the  money  so  fur- 
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iiished;  Second,  the  margin  of  profits  remaining  is  to  be 
applied  towards  the  payment  of,"  etc.  In  our  opinion,  by 
"margin  of  profits  remaining"  was  meant  the  profit  as  it 
should  appear  Sis  a  whole  at  the  close  of  the  cattle  transac- 
tion. 

The  plaintiffs  insist,  however,  that  there  were  two  cattle 
transactions,  the  first  under  the  contract  above  referred  to, 
commencing  January  31,  1880,  and  terminating  March  23, 
1881,  and  that,  under  such  transaction,  there  was  a  margin 
of  profits  above  losses. 

The  fact  appears  to  be  that,  at  the  date  last  above  men- 
tioned, a  second  contract  was  entered  into,  by  which  the  rate 
of  interest  on  advances  was  reduced  to  eight  per  cent.  This 
contract  also  provided  for  the  application  of  profits  as  often 
as  sales  should  be  made. 

But  the  second  was  made  before  the  business  under  the 
first  was  wound  up,  and  seems  to  amount  to  nothing  more 
than  a  mere  change  of  the  terms  upon  which  their  cattle 
business  should  be  conducted. 

The  plaintiffs  claim  that  the  profits  at  one  time  had 
amounted  to  $1,397;  that  this  money  was,  under  the  second 
contract,  used  in  the  business,  which  was  a  virtual  appropri- 
ation thereof  by  Brown,  and  that  he  should,  therefore,  be 
re<yarded  as  having  received  it,  and,  if  so,  that  it  should  be 
regarded  as  applicable  upon  the  indebtedness  of  C.  "W. 
McCune. 

The  theory  that  the  profits  were  virtually  appropriated  by 
Brown  seems  to  rest  upon  the  alleged  fact  that  the  money 
realized  as  profits  was  used  in  the  cattle  business.  But  we 
are  unable  to  discover  that  Brown  had  any  benefit  from  such 
use,  or  expected  to  have.  The  books  do  not  show  that  he 
received  credit  for  any  money  except  what  he  actually 
advanced.  The  fact  doubtless  is  that  profits  were  made 
which  were  never  paid  to  Brown,  and  it  seems  not  improb- 
able that  the  money  realized  as  such  profits  was  used  by 
Austin  McCune.  But  we  see  nothing  in  this  fact  alone 
YoL.  LXV— 4 
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whicli  shonld  render  Brown  chargeable.  He  was  not  charge- 
able with  profits  which  he  neither  received  nor  obtained  a 
credit  for. 

It  is  true,  as  we  have  shown,'  he  did,  at  onfe  time,  have  in 
his  hands  $385.30  more  than  he  had  fitdvanced,  but,  the  busi- 
ness being  still  in  progress,  and  such  as  to  require  an  almost 
immediate  advancement  of  $440,  which  was  made,  we  do 
not  think  Brown  should  be  charged  with  the  $385.30. 
Neither  that  sum  nor  any  other  was  a  "  margin  of  profits 
remaining,"  taking  the  word  "remaining,"  as  we  do,  as  refer- 
ring to  the  time  of  the  close  of  the  cattle  transaction.  As 
to  profits  made  after  the  date  of  the  second  contract,  no 
question  arises,  because  there  does  not  appear  to  have  been 
any. 

IV.     The  plaintiffs  claim  in  argument  that  the  defendant, 

after  the  renditition  of  the  judgment  in  his  favor,  received 

$247.20  as  money  collected  on  a  note  belonffins: 

4.  judgment:  "^  o     o 

credit  not  in-  to  C.  W.  McCune,  and  which  amount  should  be 

dorsed :  eauit- 

pnnclpi^wid  endorsed  upon  the  judgment.  The  theory  is 
surety.  ^.j^^^.  ^.j^jg  ^^  ^  payment  of  so  much  by  C.  W. 

McCune.  If  it  was  such,  it  would  operate,  of  course,  as  a 
satisfaction  of  so  much  of  the  judgment.  But  we  do  not 
think  that  such  mere  fact  of  payment  would  entitle  the 
plaintiffs  to  equitable  relief.  If  Brown  received  such  pay- 
ment, it  is  to  be  presumed  that  before  the  issuance  of  an 
execution  against  the  plaintiffs  he  will  make  the  proper 
endorsement,  or^  if  the  plaintiffs  should  tender  the  balance 
due  after  such  payment,  that  he  would  cancel  the  judgment. 
We  think  that  the  decree  of  the  district  court  must  be 

Affibmed. 
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The  State  v.  Foley  et  al.     (Five  cases.)  L**_«*l 

143     Ms 

1.  Criminal  Prooedupe:  change  of  venue:  prejudice  of  judge:  I— i 

discretion:  appeal.  Although  an  application  for  a  change  of  the 
place  of  trial  of  a  criminal  case,  on  the  ground  of  the  prejudice  of 
the  judge,  makes  allegations  upon  which,  %f  true,  a  change  should 
be  granted,  it  does  not  follow,  as  a  matter  of  course,  that  the  change 
must  be  granted;  for  the  judge  may  consult  his  own  feelings  as  well  as 
the  papers,  and  grant  or  deny  the  change,  as  he  may  think  the  right 
demands,  in  the  exercise  of  a  careful  discretion;  and  his  ruling  will  not 
be  reversed  on  appeal  to  this  court,  unless  it  is  made  to  appear  that 
prejudice  in  fact  existed;  and  it  does  not  so  appear  from  the  record  in 
this  case.    (See  opinion.) 

Appeal  frora  Marshall  District  Court. 

Fridat,  October  24. 

The  defendants  in  the  above  entitled  cases  were  each  con- 
victed of  keeping  a  nuisance,  in  the  nse  made  by  them  of  a 
building  in  keeping  and  selling  intoxicating  liquors,  and 
were  fined  therefor.     The  defendants  appeal. 

jS"o  appearence  for  the  appellants. 

Smith  McPhersoThj  Attorney-general^  for  the  State. 

Adams,  J. — The  cases  are  submitted  together  as  involving 
the  same  question  of  law.  The  defendants  tiled  a  petition  for 
a  change  of  the  place  of  trial,  on  account  of  the  prejudice  of 
the  judge.  The  petition  not  only  states  in  a  general  way  the 
existence  of  prejudice,  but  states  specifically  certain  facts 
as  evidence  of  prejudice.  The  facts  stated  are,  that  the  judge 
had  lately  been  engaged  in  making  public  speeches,  and 
against  saloon  men;  that  petitioners  had  been  informed  that  the 
judge  had  said  at  a  public  meeting  that  a  saloon-keeper  was 
worse  than  a  thief  and  a  robber,  and  that  the  judge  was 
acquainted  with  the 'defendants  at  the  time  the  statement 
was  made,  and  knew  them  to  be  saloon-keepers;  that  he  had 
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expressed  his  opinion  and  belief  that  the  defendants  were 
gnilty  of  the  offenses  charged;  that  the  judge  recently,  upon 
the  trial  of  a  similar  case,  had  manifested  a  strong  prejudice 
against  the  defendant  in  that  case;  that  he  told  the  witnesses 
upon  the  stand  that  they  knew  that  they  were  not  telling  the 
truth,  and  that  every  one  who  heard  them  knew  it. 

We  do  not  think  that  the  fact  that  the  judge  made  public 
speeches  in  favor  of  temperance  should  be  regarded  as  show- 
ing a  prejudice  against  these  defendants.  We  have  a  right 
to  assume  that  the  defendants  themselves  are  in  favor  of  tem- 
perance, and  opposed,  not  only  to  sales  of  intoxicating  liquor 
made  in  violation  of  law,  but  to  all  other  sales,  so  far  as  the 
same  lead  to  intemperance.  We  have  a  right  to  assume  that 
what  the  judge  said  against  saloon  men  was  said  against 
those  who  he  supposed  had  been  making  such  sales. 

If  it  was  true,  as  is  alleged,  that  the  judge  had  expressed  an 
opinion  that  the  defendants  had  been  guilty  of  the  offenses  with 
which  they  were  charged,  it  appears  to  us  that  he  should  have 
granted  the  petition.  Whatever  offense  a  person  may  be 
charged  with,  it  is  his  right  to  be  tried  before  a  judge  who 
has  not  prejudged  his  case.  But  because  the  petition  showed 
sufficient  ground,  if  true,  for  a  change  of  venue,  it  did  not 
follow  that  it  should  be  granted  as  a  matter  of  course.  Some 
latitude  is  left  to  the  judge  in  passing  upon  the  petition 
based  upon  allegations  of  his  pwn  prejudice.  He  may  con- 
sult his  own  feelings  as  well  as  the  papers,  and  grant  or  deny 
the  change,  as  he  may  think  the  right  demands,  in  the  exer- 
cise of  a  careful  discretion.  Code,  §  4374;  State  v.  Ingalls^ 
17  Iowa,  10.  If  allegations  of  specific  facts  are  made  and 
supported  by  such  evidence  that  the  appellate  court  should  be 
constrained  to  believe  that,  notwithstanding  the  change  was 
denied,  prejudice  in  fact  existed,  and  that  the  change  was 
denied  through  false  pride,  it  would,  of  course,  be  the  duty 
of  the  appellate  court  to  promptly  interfere.  But  the  case 
before  us  is  not  one  of  that  kind.  No  specific  times  or 
places  are  mentioned  in  which  the  judge  expressed  opinions 
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adverse  to  the  defendants,  and  the  impression  left  upon  our 
mind  is  that  the  petitioners  were  either  unable  or  unwilling 
to  mention  them.  We  see  nothing  in  the  case  that  would 
justify  us  in  holding  that  the  court  abused  its  discretion. 
"We  have  examined  the  entire  record,  and  find  no  error. 

Affibhed. 


Thb  State  v.  Eabvbb. 


1.  Bastardy:  unchaste  conduct  and  motiyb  of  cokplain ant:  bti- 
DENCB.  In  a  bastardy  proceeding,  especially  where  the  complainant 
claims  to  have  been  ravished,  where  the  only  question  is  that  of  pater- 
nity, and  the  circumstances  are  such  as  not  to  preclude  the  possibility 
that  one  other  than  the  defendant  may  t>e  the  father  of  the  child,  it  is 
proper  to  show  the  unchaste  conduct  of  the  woman  with  such  other 
person,  and  that,  on  account  of  such  conduct,  trouble  arose  between  her 
and  the  family  of  defendant,  thus  showing  a  motive  on  her  part  for  falsely 
charging  the  defendant;  and  the  questions  asked  defendant  as  a  wit- 
ness in  this  case  (see  opinion)  should,  accordingly,  have  been  allowed. 

Appeal  from  Dea  Moines  District  Court. 
Fbiday,  October  24. 

The  action  was  brought  to  charge  the  defendant  with  the 
support  of  a  bastard  child.  Tliere  was  a  verdict  of  guilty, 
and  judgment  was  rendered  against  him  accordingly.  He 
appeals. 

Dodge  <&  Dodge,  for  appellant. 

Smith  McPherson,  Attorney-general^  for  the  State. 

Adams,  J. — The  defendant  is  charged  with  being  the  father 
of  a  bastard  child,  bom  to  one  Lizzie  Mohler,  sister  to  the 
defendant's  wife,  all  residing  in  the  city  of  Burlington.  The 
complainant  testified  in  these  words:  '<My  sister  and  I  were 
not  on  good  terms  all  the  time.     Seventh  of  July  I  went 
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over  to  his  house — don't  know  what  time.  Mr.  and  Mrs. 
Karver  were  all  that  were  there.  Left  there  quarter  after  nine. 
We  had  not  gone  more  than  three  blocks  when  this  thing 
took  place,  in  an  open  public  place,  ground  kind  of  sidling, 
fronting  one  street.  He  asked  me  on  that  lot.  It  was  the 
first  time  anything  ever  took  place  between  us.  I  did  not 
consent.  I  jerked  away  and  walked  off.  He  followed  me 
and  threw  me  right  down.  He  ravished  me.  I  hollered. 
There  were  no  marks  on  my  person.  My  hat  was  torn."  She 
also  testified  that  he  had  connection  with  her  another  time  by 
force  in  nearly  the  same  place. 

The  defendant  testified,  denying  that  he  ever  had  connec- 
tion with  her. 

For  the  purpose  of  impairing  the  credibility  of  her  testi- 
mony, the  defendant's  counsel  asked  him,  when  a  witness  upon 
the  stand,  two  questions,  which  are  in  these  words:     "Int. 

28.  You  say  that  she  came  to  your  house  in  January,  1882. 
State  how  she  came  to  leave.   What  was  the  trouble?"     "  Int. 

29.  You  tell  the  court  what  imprudent  act  you  noticed,  or 
about  a  man  being  with  her  one  night,  at  your  house.  Go 
on  and  tell  it;  in  January,  1882?"  Both  these  questions 
were  disallowed  as  immaterial,  and  the  ruling  is  assigned  as 
error. 

In  our  opinion  the  witness  should  have  been  allowed  to 
answer  them.  That  the  complainant  had  an  illegitimate  child 
by  some  one  is  not  denied.  That  she  charged  it  upon  the 
wrong  person  the  jury  did  not  believe.  But  she  might  do  so 
if  she  was  not  a  truthful  person,  and  had  a  strong  motive  for 
doing  it.  The  questions  asked  and  disallowed  indicated  upon 
their  face  that  the  defendant  expected  to  prove  that  the  com- 
plainant was  guilty  of  imprudent  conduct  with  some  man  at 
the  defendant's  house,  and  that  she  had  trouble,  and  left  the 
family. 

If  the  defendant  and  his  wife  witnessed  unchaste  conduct 
on  the  part  of  the  complainant,  and  she  had  trouble  with 
them,  either  on  that  account  or  any  other,  such  fact,  we  think, 
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would  tend  to  render  the  defendant's  testimony  more  credi- 
ble, and  her  testimony  less  so,  by  showing  a  motive  on  her 
part  for  charging  upon  him  the  paternity  of  a  child  which 
should  have  been  charged  upon  another;  and  especially  is 
this  BO,  as  the  charge  made  is  that  she  was  ravished. 

Again,  in  a  case  of  this  kind,  where  the  only  question  is 
that  of  paternity,  it  should  always  be  allowable  to  show 
unchaste  conduct  with  a  man,  other  than  the  defendant,  and 
especially  if  the  circumstances  are  such  as  not  to  preclude 
the  possibility  that  the  other  was  the  father  of  the  child. 

It  is  objected  by  the  attorney-general  that  the  questions 
are  not  suflBciently  explicit  to  indicate  what  the  defendant 
expected  to  show.  But  we  do  not  think  that  this  objection 
occurred  to  anyone  on  the  trial  below.  The  questions  were 
asked  in  examination  in  chief,  and  were  about  as  explicit  as 
they  could  well  have  been,  without  being  leading.  We  think 
that  the  court  fully  understood  the  drift  of  the  inquiry,  but 
did  not  deem  it  a  proper  one.  In  our  opinion,  the  court 
erred  in  disallowing  the  questions. 

ItsVEBSED. 


BbOWN    y.    EODOOKEB   ET  AL. 

1.  Mechanic's  Lien:  for  work  akd  materials  onlt:  rule  applied. 
A  mechaoic's  lien  will  attach,  and  can  be  enforced,  for  work  and 
materials  only.  Accordingly,  where  plaintiff  and  defendant  traded 
properties,  and  defendant's  property  was  estimated  to  be  worth  $250 
more  than  plaintiff's,  and  plaintiff  aRreed  to  pay  this  difference  in 
work  and  materials  to  be  famished  for  a  house  for  defendant,  but 
defendant's  property  was  mortgaged  for  8250,  which  she  agreed  to  pay, 
•  and  plaintiff  j^rformed  his  part  of  the  contract  by  furnishing  the  labor 
and  materials,  but  defendant  failed  to  pay  off  the  mortgage,  held  that 
defendant's  indebtedness  to  plaintiff  was  not  for  the  labor  and  materi- 
als furnished,  and  that  a  mechanic's  lien  would  not  attach  therefor  to 
the  property  for  which  they  were  furnished. 

Appeal  from  Greene  Cvrcvit  Court. 
FfiiDAY,  October  24. 
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Action  to  foreclose  a  mechanic's  lien.  After  the  plaintiff 
had  introduced  his  evidence,  the  circuit  court,  without  hear- 
ing evidence  on  the  part  of  defendants,  upon  their  motion, 
dismissed  plaintiff's  petition.     He  now  appeals. 

C,  H.  Jackaon^  for  appellant. 

McDuffie  dk  Howard^  for  appellees. 

Beck,  J. — I.  The  facts  disclosed  by  plaintiff's  evidence 
are  as  follows:  Plaintiff  traded  to  defendant,  Kodocker, 
eighty  acres  of  land  in  Clay  county  for  a  house  and  lot  in 
Scranton.  There  was  an  estimated  difference  in  values  of 
S250  in  favor  of  the  Scranton  property,  which  plaintiff 
undertook  to  pay  by  work  and  materials  to  be  furnished  for 
a  house  to  be  built  in  Churdan.  The  Scranton  property  was 
encumbered  to  the  amount  of  $250.  The  conveyances  of 
the  separate  properties  were  made  pursuant  to  this  trade,  and 
plaintiff  furnished  the  material  and  performed  the  work  stip- 
ulated for  upon  the  Churdan  house.  Rodocker  was  to  pay 
the  encumbrance  upon  the  Scranton  property,  but  failed  to 
do  so. 

II.  This  action  is  to  enforce  a  mechanic's  lien  upon  the 
Churdan  house  on  account  of  the  $250  expended  thereon  by 
plaintiff.  It  is  plain  that  defendants  owe  him  nothing  for 
materials  and  labor  upon  this  house.  He  was  paid  therefor 
by  tlie  conveyance  of  the  Scran  tin  property.  But  it  is 
claimed  that,  by  reason  of  the  failure  of  defendants  to  pay 
the  mortgage  thereon,  they  owe  plaintiff  $250.  That  is 
quite  true,  but  it  is  not  a  debt  for  work  and  materials;  it  is 
based  upon  the  failure  of  defendant  to  pay  the  mortgage  gn 
the  Scranton  property,  and  upon  such  breach  of  contract 
there  is  no  remedy  by  proceedings  for  a  mechanic's  lien. 
Such  lien  can  be  enforced  only  for  work  and  materials;  it 
surely  does  not  exist  on  account  of  a  failure  to  pay  the 
encumbrance. 

But  plaintiff  insists  that  it  was  agreed  that,  to  secure  him 
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against  the  mortgage,  he  was  to  have  a  mechanic's  lien  upon 
the  Ssranton  property.  If  it  be  conceded  that  it  was  com- 
petent for  the  parties  to  make  a  contract  providing  that  a 
mechanic's  lien  should  be  enforced  in  case  of  failure  to  pay 
the  mortgage,  (a  very  doubtful  proposition,)  yet  the  evi- 
dence fails  to  establish  that  a  contract  of  that^  kind  was 
really  entered  into  between  the  parties.  Plaintiff  testifies 
that  he  was  to  have  a  "lien''  to  secure  him,  and  that  he 
"  took  a  lien  "  for  that  purpose.  But  he  does  not  testify  to 
any  agreement  of  the  parties  authorizing  him  to  take  and 
enforce  a  mechanic's  lien.  Plaintiff  offered  to  prove  that 
Kodocker  had,  in  some  connection,  said  that  plaintiff  "  had  a 
lien"  on  the  Churdan  house.  But  the  character  of  such 
lien,  and  whether  defendants  agreed  to  its  enforcement,  was 
not  shown  or  attempted  to  be  shown  by  the  evidence  offered, 
which  was  excluded.  Had  it  been  admitted,  it  would  not 
have  changed  the  result  in  the  case.  Therefore,  considering 
this  excluded  evidence  as  competent  and  before  us,  with  all 
the  other  proof,  we  reach  the  conclusion  that  plaintiff  is  not 
entitled  to  recover  in  this  action.  The  judgment  of  the  cir- 
cuit court  is 

Affibmed. 


Tbaveb  v.  Shinee,  Adm'b. 

1.  Domestic  Halations:  buppobt  of  pabbnt  by  cbild:  compensa- 
tion. A  son  cannot  recover  of  his  father's  estate  compensation  for  the 
support  of  his  father  in  his  family,  as  a  member  thereof,  in  the  absence 
of  a  contract  for  such  compensation ;  and  the  evidence  in  this  case  (see 
opinion)  does  not  support  the  theory  that  there  was  such  a  contract. 

Appeal  from  Pottawattamie  Circuit  Court. 

Fbiday,  Octobeb  24. 

The  plaintiff  filed  a  claim  against  the  estate  of  which 
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defendant  is  administrator,  for  the  support  of  the  intestate, 
in  his  lifetime,  for  fourteen  years,  at  $100  a  year.  The  cause 
was  tried  to  a  jury,  and  a  verdict  was  had  for  plaintiff,  upon 
which  judgment  was  rendered.     Defendant  appeals. 

Smithy  Carson  <Ss  Harl^  for  appellant. 
Wright  <&  Baldwirij  for  appellee. 

Bbok,  J. — I.  The  evidence  proves  that  the  intestate  lived 
with  plaintiff,  his  son,  for  fourteen  years,  as  a  member  of  his 
family.  This  action  is  brought  for  the  value  of  the  support 
of  intestate  for  this  time. 

The  circuit  court  instructed  the  jury  that,  if  they  should  find 
that  the  intestate,  during  the  time  plaintiff  supported  him, 
was  living  as  a  member  of  plaintiff's  family,  he  cannot 
recover,  unless  they  should  further  find  from  the  evidence 
that  it  was  understood  and  agreed  between  the  father  and  son 
that  the  latter  should  receive  compensation  from  the  former 
for  his  support.  Plaintiff  does  not  deny  that  the  intestate, 
during  the  time  covered  by  his  claim,  was  a  member  of  his 
family,  and  the  correctness  of  the  rule  of  the  instruction  is 
not  questioned.  But  he  insists  that  an  express  contract  may 
be  inferred  from  declarations  and  other  circumstances,  and 
that  the  evidence  in  this  case  authorized  the  conclusion 
reached  by  the  jury,  that  there  was  an  understanding  between 
the  parties  that  plaintiff  was  to  receive  compensation  from 
the  intestate. 

II.  "We  fail  to  discover  any  evidence  upon  which  a  contract 
may  be  inferred.  About  all  the  evidence  upon  this  point, 
which  is  relied  upon  by  plaintiff,  consists  of  declarations  to 
third  parties,  in  which  the  intestate  stated  that  he  was  receiv- 
ing support  frpm  plaintiff,  and  that  he  intended  "some  day  or 
other  to  make  it  right,'*  and  that  '^he  had  some  land,  and, 
when  he  disposed  of  it,  he  intended  to  pay  his  way  to  George 
(plaintiff)  and  his  wife."  There  is  not  one  word  tending  to 
authorize  the  conclusion  that  there  was  any  expectation  on 
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the  part  of  plaintiff  to  claim  or  receive  compensation  from 
liis  father. 

Counsel  for  plaintiff  cite  and  rely  upon  Van  Sandt  v. 
CrameTy  60  Iowa,  424,  in  support  of  their  position  that  the 
evidence  in  this  case  authorized  the  jury  to  find  that  the  sup- 
port was  received  by  the  intestate  under  an  agreement  to  pay 
for  it.  We  think  the  case  does  not  sustain  plaintiff.  The 
evidence  in  that  case  is  not  stated  in  the  opinion.  But  it  is 
said  that  <<  no  other  conclusion  can  be  reached  than  that  the 
intestate  bound  herself,  before  the  services  were  rendered,  to 
pay  for  them,  and  that  she  was*  not  merely  a  member  of 
plaintiff's  family,'*  In  this  case,  the  meager  evidence  above 
stated  does  not  tend  to  raise  an  inference  of  a  contract. 
Whatever  the  intestate  said  in  regard  to  paying  plaintiff 
was  simply  the  expression  of  an  intention  to  return  kindness 
extended  to  him  by  his  son  and  daughter-in-law,  by  payment 
of  money  to  them  when  he  should  sell  his  land,  or  obtain 
money  in  some  other  way.  It  does  not  appear  that  he 
expressed  the  thought  that  he  was  under  obligation  to  pay 
the  son,  or  that  he  supposed  the  son  expected  payment. 

We  reach  the  conclusion  that  there  is  an  utter  failure  of 
evidence  to  support  the  conclusion  reached  by  the  jury,  that 
there  was  a  contract  between  the  father  and  son  for  payment 
on  account  of  the  father's  support. 

Reversed. 
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Gilffixi  Y.  Fainter,  Sheriff.    Tbe  State  v.  MUler. 

Gbiffin  V.  Painteb,  Sheriff. 

1.  Thb  case  of  Albertson  v.  Kriechbaum,  ani€t  p.  11,  followed. 

Appeal  from  the  order  of  Hon,  Josiah  OweUj  Judge  of 
CvrouU  Court  of  Polk  County. 

Fbiday,  October  24. 

W,  S.  Siokmony  Lehman  dt  Parky  and  Jf.  W.  FoUom^ 
for  appellant. 

Baylies  c&  Baylies  and  Smith  McPheraoUy  Attorney  gen- 
eralj  for  appellee. 

Reed,  J. — This  case  presents  the  same  questions  that  are 
considered  in  the  second  division  of  the  opinion  in  the  case 
of  Albertson  v.  KriecKbaurriy  antey  p.  11,  and,  following  that 
case,  it  is  * 

Affirmed. 


The  State  v.  Miller. 

1.  Oriminal  Frooedure :  absence  of  state's  witnesses:  ooNrmu- 

ance:  facts  justifying.  Where  defendant  was  tried  for  incest,  and 
afker  the  trial  the  district  attorney  allowed  the  state's  witnesses  to 
depart,  and  the  jury  failed  to  agree,  held  that  the  district  attorney's 
failure  to  hold  the  witnesses  in  anticipation  of  another  trial  at  the  same 
term  was  not  such  negli|cence  as  should  defeat  his  motion  for  a  contin- 
uance, on  the  ground  of  the  absence  of  one  of  the  witnesses  whose 
attendance  could  not  be  procured  at  that  term. 

2.  Criminal  Evidence:  incest:  what  is  corroboeativb.    On  a  trial 
'  for  incest,  evidence  may  be  corroborative  of  the  prosecutrix,  and  thei-e- 

fore  material,  without  being  in  direct  corroboration  of  her  testimony  as 
to  the  body  of  the  crime.    See  opinion  tor  example. 

3. : :  father  and  daughter:  eyidencb  to  support  ver- 
dict. The  evidence  in  this  case  considered,  and  held  sufficient  to  sup- 
port a  verdict  that  defendant  was  guilty  of  incest  with  his  daughter. 
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4.  :  <  COBBOBORATION :  DUTY  OF  COUHT  AND   JUBT.     On  a 

trial  for  incest,  and  in  like  cases,  it  is  for  the  ooart  to  determine  whether 
or  not  evidence  is  corroborative,  but  it  is  for  the  jury  to  weiffh  and 
determine  the  effect  of  Buch  evidence. 

5. : :  DCPBOPBB  nrriMAOY.  The  mere  fact  of  a  man's  hav- 
ing giYen  money  to  the  prosecutrix  in  a  case  of  alleg^ed  incest  is  imma- 
terial as  evidence  of  an  improper  intimacy  between  them. 

6.  Praotioe:  inbtbuctions:  beyibwinq  TESTisfONT.  Under  our  prac- 
tice, it  is  not  practicable  nor  necessary  for  the  court  to  take  up  the  sev- 
eral facts  and  circumstances  testified  to.  by  the  witnesses,  and  instruct 
the  jury  as  to  their  weight  and  effect. 

Appeal  from  Marshall  District  CovH. 

Friday,  Ootobeb  24. 

The  defendant  was  convicted  in  the  court  below  of  the 
crtme  of  incest,  alleged  to  have  been  committed  bv  having 
carnal  knowledge  of  his  daughter,  Lorada  Miller.  Defend- 
ant appeals. 

John  H.  Bradley^  for  appellant. 

Smith  McPherBOUj  Attorney-general^  for  The  State. 

RoTHBooK,  Oh.  J. — I.  At  the  January  term,  1884,  the 
defendant  was  put  upon  trial  on  the  indictment,  and  the 
lury  failed  to  return  a  verdict,  because  they  were 
absenceof*  ^i^able  to  agree.  After  the  jury  were  discharged, 
nl^esMjon-  ^^^  district  attorney  filed  a  motion  for  a  contin- 
tocSflustify-  Tiance  of  the  cause  until  the  next  term,  based 
*"*'  upon   the  absence  of  two   witnesses.     One   of 

these  witnesses  was  present  and  testified  upon  the  first  trial, 
and  the  other  was  a  non-resident,  and  absent  from  the  state. 
The  non-resident  witness  was  one  Davis,  and  it  appears  from 
the  affidavit  that  the  defendant  had  made  the  claim  that 
Davis  had  sexual  intercourse  with  defendant's  daughter,  and 
that  he  was  the  father  of  her  illegitimate  child.  The  affida- 
vit of  the  district  attorney  was  to  the  effect  that  Davis  would 
testify  that  he  never  at  any  time  had  such  sexual  intercourse 
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with  the  prosecutrix.  The  defendant  resisted  the  motion 
for  a  continuance,  upon  the  grounds  that  the  witness  who 
had  been  in  attendance  at  the  first  trial  should  not  have  been 
permitted  to  absent  himself  until  the  case  was  finally  dis- 
posed of,  and  that  his  testimony  did  not  tend  to  corroborate 
the  testimony  of  the  prosecutrix.  As  to  Davis,  the  objec- 
tion was  that  there  was  no  reasonable  expectation  that  hij* 
attendance  could  be  secured  at  the  next  term,  and  that  his 
evidence  would  not  be  corroborative,  and  would  be  imma- 
terial and  incompetent.  The  motion  for  a  continuance  was 
sustained,  to  which  ruling  the  defendant  excepted.  There- 
upon, the  defendant  appeared  in  open  court,  and  waived  the 
right  to  confront  said  witnesses,  and  admitted  that  they 
would  testify  as  stated,  and  consented  that  the  testimoay 
might  be  read  upon  the  trial,  upon  which  waiver  the  motion 
for  continuance  was  overruled. 

It  is  claimed  that  the  agreement  to  go  to  trial  and  waive 
the  presence  of  the  witnesses  was  not  a  waiver  of  the  ruling 
on  the  motion  for  a  continuance.  Without  determining  the 
question  as  to  what  was  waived  by  the  agreement,  we  think 
the  showing  made  for  a  continuance  was  sufficient.  There 
was  no  lack  of  diligence  on  the  part  of  the  district  attorney. 
The  case  was  one  which  would  quite  naturally  excite  the 
public  mind,  and  in  view  of  the  difficulty  of  securing  a  jury 
to  try  a  case  of  this  character  the  second  time  at  the  same 
term,  we  would  be  slow  to  disturb  an  order  of  continuance 
upon  the  ground  that  the  district  attorney  had  permitted  the 
witnesses  for  the  state  to  absent  themselves  at  the  close  of 
the  introduction  of  the  evidence  upon  the  first  trial.  It  is 
2.  CRIMINAL  claimed  that  the  testimony  of  Davis  would  have 
c2t?"what?s  been  immaterial.  We  think  otherwise.  It  was 
uv"  "  not  necessary  that  it  should  be  in  direct  corrobo- 
ration of  the  testimony  of  the  prosecutrix  as  to  the  body  of 
the  crime.  The  record  shows  that  it  was  most  material  in 
contradiction  of  the  theory  of  the  defense  that  Davis  was 
the  author  of  the  misfortune  of  the  prosecutrix. 
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II.     The  suflSciency  of  the  evidence  to  warrant  the  verdict 

is  the  material  question  in  the  case.     The  evidence  shows 

^ ^  that  tlie  daughter  of  the  defetidant  was  delivered 

fatherand       of  a  child  when  she  was  between  fifteen  and  six- 
daughter  : 

supFK)rtVer-    ^^^  jears  of  age.     The  defendant's  wife   died 
^^^^  some  years  before  that,  and  the  defendant  and  his 

four  children  composed  the  family  at  the  time  it  is  charged 
the  crime  was  committed.  The  prosecutrix  was  the  oldest 
child.  She  testified,  upon  the  trial,  that  her  father  com- 
menced  to  have  sexual  intercourse  with  her  when  she  was 
about  eleven  years  old,  which  was  continued  up  to  the  time 
she  became  pregnant,  which  was  in  December,  1882;  that 
after  she  became  pregnant  he  procured  medicine  for  her  to 
produce  an  abortion ;  that  he  told  her  to  say  that  one  Davis 
was  the  father  of  the  child.  If  the  testimony  of  the  pros- 
ecutrix was,  in  law,  suflScient  to  sustain  a  conviction,  we 
would  not  be  warranted  in  reversing  the  judgment  for  want 
of  suflScient  evidence.  It  is  true  that  it  appears  from  her 
evidence  that,  upon  the  first  trial,  she  testified  that  on  every 
occasion  of  sexual  intercourse  the  act  was  accomplished  by 
force,  and  on  the  last  trial  she  testified  that  no  force  was 
used  excepting  during  the  first  years  of  their  illicit  inter- 
course. And  she  admits  that  she  claimed  at  one  time  that 
Davis  was  the  father  of  the  child.  It  is  strenuously  urged 
in  argument  that  the  contradictions  render  the  witness 
unworthy  of  belief.  That  was  a  question  for  the  jury,  and 
it  is  not  for  this  court  to  sit  in  judgment  upon  it,  in  view  of 
the  statement  which  she  makes  that  her  father  induced  her 
to  claim  Davis  as  the  father  of  the  child,  and  in  view  of  the 
explanation  she  makes  as  to  her  former  testimony  as  to  the 
force  used.  It  is  claimed,  however,  that,  conceding  that  the 
jury  were  warranted  in  giving  credence  to  the  testimony  of 
the  prosecutrix,  there  is  no  other  evidence  tending  to  con- 
nect the  defendant  with  the  commission  of  the  ofiense  suflS- 
cient to  constitute  the  corroboration  required  by  statute. 
We   suppose  it  is   a  question  for  the  cpurt  to  determine 
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4, . .  whether  there  is  any  corroborating  evidence  in 

tion^*du?vof    cases  of  this  character.     But  it  is  for  the  jury  to 
Jury.  weigh  a*tid  determine  the  effect  of  snch  evidence, 

and  its  suflSciency,  and  each  case  must  be  determined  upon 
its  own  facts,  because,  in  the  nature  of  things,  the  corrobora- 
tion cannot  be  the  same  in  any  two  cases.  Many  cases  of 
this  kind  have  been  determined  in  this  court,  in  some  of 
which  it  has  been  held  that  there  was  corroborating  evidence, 
and  in  others  that  such  evidence  was  not  produced.  In  the 
case  at  bar,  we  think  there  was  evidence  other  than  that  of 
the  prosecutrix,  which,  if  believed  by  the  jury,  tended,  to 
say  the  least,  to  connect  the  defendant  with  the  crime  charged. 
We  will  set  out  a  few  of  the  facts  sworn  to  by  witnesses 
which,  we  think,  have  the* required  tendency.  At  about  the 
fourth  month  of  the  pregnancy  of  the  prosecutrix,  the  defend- 
ant called  upon  his  family  physician,  and  at  three  different 
times  procured  medicine  which  was  intended  to  bring  about 
the  flow  of  the  menses.  He  told  the  physician  that  her  menses 
had  ceased,  as  he  thought,  by  her  catching  cold.  At  times 
he  claimed  that  he  did  not  know  of  the  pregnancy  of  his 
daughter  until  her  sickness  at  the  time  of  the  birth  of  tho 
child.  At  another  time  he  claimed  that  he  knew  it  four  or 
five  months  before  that  time.  He  was  unwilling  that  any 
one  should  interrogate  his  daughter  about  the  paternity  of 
the  child,  saying  that  he  would  find  out,  and  that  he  would 
make  it  hot  for  any  one  who  interfered  in  the  matter.  He 
intimated,  and,  in  fact,  claimed  that  Davis  was  the  father  of 
the  child,  and  when  it  was  proposed  to  send  for  Davis  he 
objected.  Now,  wo  think  these  circumstances,  and  others 
that  might  be  enumerated,  were  sufficient  to  submit  to  the 
jury  in  corroboration  of  the  testimony  of  the  prosecutrix. 
They  indicated  pretty  plainly  that  the  defendant  was  deter- 
mined that  the  author  of  the  ruin  of  his  child  should  not  be 
discovered  and  brought  to  justice;  and  we  think  his  contra- 
dictory statements  and  general  conduct  in  regard  to  the  affitir 
warranted    the   jury  in  finding  that  the  corroboration  was 
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sAMRasnum-  suflScient.  Thfe  corroboration  necessar}'  to  con- 
ber2,iuite.  ^j^|.  |jjj^  j^^j  ^^^^  ^  founded  upon  facts  directly 
connecting  defendant  with  the  offense.  It  may  be  founded 
upon  circumstantial  evidence.  State  v.  Stanley ^  48  Iowa, 
221. 

III.  Upon  the  cross-examination  of  the  prosecntrix  she 
was  asked  if  Davis  had  ever  given  her  money,  and  if  the  wit- 
5.  — : :  ness  had  said  to  Mary  Ratliff  that  Davis  had 

uitunacy.  given  her  some  money,  and  if  she  did  not  show 
the  money  to  Mrs.  Ratliff.  The  court  sustained  an  objec- 
tion to  the  question,  because  it  was  immaterial,  and  not 
cross-examination.  This  ruling  is  complained  of.  We  think 
the  ruling  was  correct.  The  mere  fact  that  Davis  gave  the 
girl  money  was  immaterial;  and,  if  he  did  give  her  money, 
no  inference  was  allowable  therefrom  that  the  giving  of 
money  was  for  any  improper  purpose,  without  some  proof  in 
that  direction.  As  to  such  proof,  we  may  say  that  the  evi- 
dence does  not  tend  to  show  any  improper  intimacy  between 
Davis  and  the  prosecutrix.  It  appears  that  Davis  visited  the 
defendant's  family,  and  that  he  had  a  violin,  and  played  it  at 
times  while  there.  A  witness  stated  that  she  had  seen  Davis 
at  the  defendant's  house  on  two  occasions,  and  the  question 
was  asked  her  if,  at  other  times,  she  had  heard  a  violin  played 
in  the  house.  The  court  sustained  an  objection  to  this  ques- 
tion. We  think  this  ruling  was  not  erroneous.  The  testi- 
.mony  which  was  sought  to  be  called  out  thereby  was  so 
remote  from  any  issue  in  the  case  that,  whether  allowed  or 
not,  it  could  have  had  no  influence  in  making  up  a  verdict. 

IV.  The  defendant  requested  the  court  to  give  to  the  jury 
seventeen  instructions,  which  were  all  refused.  The  most  of 
«  »«A/v..To,.    these  instructictns  are  recitals  of  the  different  facts 

rSwe^ng"'  and  circumstanccs  which  are  claimed  to  be  cor- 
tostunony.  roborative  of  the  prosecutrix,  coupled  with  the 
statement  that  they  do  not  tend  to  connect  the  defendant 
with  the  commission  of  the  crime  charged.  If  these  instruc- 
tions had  been  given,  the  jury  would  have  been  required  to 
Vol.  LXV~5 
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return  a  verdict  of  not  guilty.  We  have  said  that  some  of 
these  facts  and  circumstances  were  sufficient  to  submit  to  the 
jury,  and  as  to  them  the  instructions  would  have  been  mani- 
festly erroneous.  And  we  do  not  think  the  court  is  required 
in  such  cases  to  take  up  the  several  facts  and  circumstances 
testified  to  by  the  witnesses,  and  instruct  the  jury  as  to  their 
weight  and  effect.  Under  our  practice,  written  instructions 
are  required,  and  it  is  not  practicable  nor  necessary  for  the 
court  to  review  the  testimony  of  the  witnesses. 

V.  In  our  opinion  the  instructions  given  by  the  court  to 
the  jury  fully  and  fairly  cover  every  proper  question  in  the 
case.  They  call  attention  to  the  contradictory  statements  of 
the  prosecutrix  in  her  testimony  upon  the  two  trials,  and 
state  that  if  she  intentionally  testified  falsely  she  might  be 
discredited  altogether,  and  direct  the  jury  that  they  "are  to 
judge  of  her  testimony,  and  determine  how  far,  if  at  all,  she 
is  corroborated  or  contradicted  by  herself  or  others,  and  give 
it  such  credit  as  it  may  be  entitled  to,  or  none,  as  you  may 
fairly  judge  to  be  right."  Counsel  for  the  defendant  claims 
that  the  instructions  are  erroneous  in  that  they  confine  the 
jury  to  a  consideration  of  such  facts,  if  any,  as  to  which  the 
witness  intentionally  testified  falsely;  and  it  is  further 
objected  that  the  part  of  the  instructions  above  quoted 
authorized  the  jury  to  find  corroborative  facts  in  the  testi- 
mony of  the  prosecutrix.  We  do  not  think  the  instructions 
are  vulnerable  to  the  objections  claimed,  especially  in  view 
of  the  very  full  and  fair  directions  elsewhere  contained  in  the 
charge  upon  the  question  of  corroboration. 

VI.  The  motion  for  a  new  trial  was  supported  by  an  affi- 
davit of  defendant's  counsel,  in  which  the  district  attorney 
was  charged  with  misconduct  in  his  closing  argument  to  the 
jury.  The  district  attorney  filed  a  counter-affidavit,  in  which 
he  claimed  that  his  conduct  and  argument  were  highly  proper, 
in  view  of  the  fact  that  it  was  but  a  reply  to  the  argument 
of  defendant's  counsel.  It  is  unnecessary  to  set  out  these 
affidavits  in  this  opinion.     It  is  enough  to  say  that  we  do  not 
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discover  that  tlie  defendant  was  prejudiced  in  this  regard.* 
It  appears  from  the  affidavits  that  most  of  this  controversy 
arose  out  of  statements  made  by  counsel  as  to  what  occurred 
at  the  first  trial.  The  affidavits  are  contradictory  as  to  whicli 
of  the  counsel  was  at  fault  in  first  departing  from  a  proper 
line  of  argument. 

We  have  examined  the  whole  record  in  the  case,  and  given, 
as  we  think,  proper  consideration  to  the  very  able  and  exhaus- 
tive argument  of  counsel  for  the  defendant,  and  are  united 
in  the  conclusion  that  the  judgment  of  the  district  court 
must  be 

Affibmed. 


The  Minnesota  Linseed  Oil  Company  v.   Montague  &      I S    S 

Smith.  a-,  ~«7 

103      (M 

1.  Fraotioe  in  Supreme  Court:  stare  decisis:  instance.    When       |ii6  gos 

this  court  has  once  definitely  passed  upon  a  question  in  a  case,  the  rul-        ~j^ — ^i 
ing  will  not  be  reconsidered  upon  a  second  appeal,  unless  there  have        117  m 
been  such  changes  in  the  issues,  or  other  circumstances  of  the  case,  as  to 
raise  a  new  question  as  to  the  apphcabiltty  of  the  former  ruling  to  the 
case  as  thus  made.    See  opinion  for  illustration. 

2.  Prinoipal  and  Agent:  ambiguous  instructons:  interpretation. 

Where  a  principal  gires  to  his  agent  instructions  which  are  susceptible 
of  two  meanings,  that  meaning  which  the  agent  in  good  faith  attaches 
to  them  and  acts  upon  is  to  be  adopted;  aud  if  loss  occurs  thereby,  the 
X)rincipal  and  not  the  agent  must  bear  it;  and  it  matters  not  whether 
the  principal  had  reason  to  believe,  or  not,  that  the  agent  so  understood 
the  instructions. 


:  report  of  agbkt:  ratification  by  silence.     Where  an 

agent  for  disbursing  funds  makes  a  report  to  his  principal,  showing  his 
disbursements,  and  accompanied  with  a  draft  for  the  balance  in  his 
hands,  the  principal  must  within  a  reasonable  time  (a  question  for  the 
jury)  examine  the  report,  and  make  known  to  the  agent  any  objections 
which  he  may  desire  to  make  thereto.  Failing  so  to  do  within  a  reason- 
able time,  his  silence  will  be  treated  as  a  ratification  of  the  agent^s  dis- 
bursements. 
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•4.  Instmotions :  kbpetition  not  kbqcibed.  It  is  no  error  for  the 
court  to  refuse  to  give  a  proper  instruction  asked,  when  it  gives  the  sub- 
stance of  it  in  another  instruction  on  its  own  motion. 

Appeal  from  Franklin  District  Court, 

Fbiday,  October  24. 

Plaintiff  brought  this  suit  to  recover  a  sum  of  money 
which  it  claims  to  have  deposited  with  defendants,  to  be  paid 
out  only  on  tickets  issued  by  one  Valentine,  an  agent  of 
plaintiff,  in  the  purchase  of  flaxseed,  but  which  defendants, 
without  authority,  paid  to  said  Valentine  in  payment  of  cer- 
tain commissions.  Defendants  admit  that  the  money  was 
deposited  with  them,  and  that  they  paid  it  to  Valentine  for 
the  purpose  alleged  by  plaintiff,  but  deny  that  such  payment 
was  unauthorized,  and  allege  that  it  was  subsequently  ratified 
by  plaintiff.  There  was  a  verdict  and  judgment  for  plaintiff, 
and  defendants  appeal.  The  cause  has  heretofore  been  in  this 
court.     See  59  Iowa,  448. 

RicTiard  Wilber^  for  appellants. 
BlytJie  c&  Markley^  for  appellee. 

Eeed,  J. — I.  It  is  alleged  in  the  petition  that  the  money 
was  deposited  with  defendants  upon  a  parol  contract  that  it 
1.  PRACTICE  was  to  be  paid  out  by  them  only  on  checks  or 
court^r'^stare    tickets  issued  bv  Valentine,  on  the  purchase  of 

decisis:  in- 

stance/  flaxseed.    On  the  trial  plaintiff  offered  in  evidence 

certain  letters  written  by  its  treasurer  to  defendants,  covering 
remittances,  and  which,  as  plaintiff  claims,  contained  certain 
specifications  as  to  the  manner  in  which  the  money  remitted 
should  be  applied.  Defendants  objected  to  the  introduction 
of  these  letters,  on  the  ground  that,  as  plaintiff  had  alleged 
that  the  contract  nnder  which  the  money  was  deposited  with 
them  was  in  parol,  this  written  evidence  was  immaterial  and 
irrelevant,  and  that  it  was  not  shown  that  the  person  who 
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wrote  them  had  any  authority  from  plaintiff  to  give  direc- 
tions as  to  the  manner  in  which  said  money  should  be  dis- 
bursed. The  objections  were  overruled,  and  the  letters  were 
read  in  evidence.  "We  held,  on  the  former  appeal,  that  these 
letters  were  admissible.  There  has  been  no  change  in  the 
issues  since  this  ruling  was  made.  The  question  of  the 
admissibility  of  the  evidence  arises  on  the  second  trial  pre- 
cisely as  it  did  on  the  first.  When  we  have  once  definitely 
passed  on  a  question  in  a  case,  our  practice  is  to  reconsider 
our  ruling  thereon  in  that  case  only  on  a  rehearing,  unless 
there  have  been  such  changes  of  the  issues,  or  other  circum- 
stances of  the  case,  as  raise  a  new  question  as  to  the  applica- 
bility of  the  former  ruling  to  the  case  as  thus  made.  Adams 
Co.  V.  Burlington  cfe  M.  R.  R.  Co,^  55  Iowa,  94.  Our 
former  ruling  on  this  question  must  therefore  be  regarded  as 
final,  so  far  as  this  case  is  concerned. 

II.     The  original  arrangement  under  which  the  money 

was  deposited  with  defendants  was  made  with  them  by  one 

Harkness,  as  a^^ent  for  plaintiff.      There  was  a 

2.  PBIKCIPAL  .  °  ^ 

and  ^eny  conflict  in  the  evidence  as  to  the  directions  given 
inteipieS*'  ^^  Harkness  at  this  time  as  to  the  manner  in 
uon.  which  the  money  should  be  disbursed.     Harkness 

testified  that  he  directed  defendants  to  pay  out  money  only 
on  tickets  issued  by  Valentine,  which  should  show  actual 
purchases  by  him  of  flaxseed;  while  defendants  both  testified 
that  the  direction  was  that  the  money  should  be  paid  out 
generally  in  the  business  of  purchasing  fiaxseed  for  plaintiff, 
in  which  Yalentiue  was  engaged,  and  that  Harkness  informed 
them  at  that  time  that  Valentine  was  to  be  paid  a  commis- 
sion of  six  cents  per  bushel  on  all  the  seed  purchased  by  him. 
The  evidence  shows  without  conflict  that  Valentine  was 
entitled,  under  his  arrangement  with  plaintiff,  to  receive  as 
commissions  on  the  purchases  made  by  him  the  amount  of 
money  paid  him  by  defendants.  The  defendants  asked  the 
court  to  give  the  following  instruction,  which  was  refused: 
"If  the  language  used  by  plaintiff's  agent  in  employing 
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defendants,  as  plaintiff's  disburshig  agents,  to  payoff  checks 
made  by  Valentine,  and  instructing  them  as  to  their  duties 
as  such  disbursing  agents,  was  fairly  capable  of  two  construc- 
tions or  understandings,  or  was  ambiguous. in  its  meaning, 
the  plaintiff  is  bound  by  the  understanding  which  his  Ian? 
guage  fairly  and  reasonably  conveyed  to  defendants,  provided 
defendants  acted  in  good  faith  in  carrying  out  such  under- 
standing thus  fairly  and  reasonably  conveyed  to  them  by  the 
language  of  plaintiff's  agent."     Defendants  assign  the  refusal 
to  give  this  instruction  as  error.     The  court  on  its  own  motion 
instructed  the  jury  that,  "if  the  language  used  by  plaintiff's 
general  agent  in  making  the  arrangement  with  defendants 
was  ambiguous,  or  fairly  admitted  of  more  than  one  con- 
struction, that  meaning  is  to  be  given  in  which  they  were 
imderstood  by  defendants,  provided  plaintiff's  said  general 
agent   had   reason   to   believe   they   were  so  understood  by 
defendants."    Omitting  the  qualification  expressed  in  the  last 
clause,  this  instruction  presents  the  rule  which  is  embodied 
in  the  instruction  asked.     With  the  qualification,  however,  it 
presents  a  very  different  rule.      Under  the  instruction  as 
given,  defendants  would  be  liable  if  they  adopted  and  acted 
on  a  construction  of  the  instructions  of  which  they  were  fairly 
capable,  but  which  was  different  from  what  was  actually 
intended  by  the  ag(3nt,  and  he  did  not  know  that  they  had 
adopted   such  wrong  construction.      This,  it  seems  to  ur, 
would  be  to  make  the  innocent  party  suffer  for  the  wrong  or 
negligence  of  another.     If  the  instructions  were  "ambiguous, 
or  fairly  admitted  of  more  than  one  construction,"  this  was 
the  fault  or  negligence  of  the  party  who  gave  them,  and  that 
party  ought  in  justice  to  bear  the  consequence  of  such  negli- 
gence, rather  than  the  one  who  was  deceived  and  misled  by 
it.     We  think,  therefore,  that  the  instruction  should  have 
been  given  without  the  qualification.     Vianna  v.  Barclay, 
3  Cow.,  281. 

III.     After  Valentine  had  ceased  to  purchase  flaxseed  for 
plaintiff,  and  after  defendants  had  paid  for  all  that  he  had 
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.  purchased,  and'had  also  paid  hiin  the  money  in 

ratm^^l?**  question  in  this  case,  they  sent  plaintiff  a  written 
by  sueuce.  statement  of  their  account,  showing  the  amounts 
received  and  disbursed  by  them,  together  with  a  draft  for  the 
amount  which  was  due  plaintiff  according  to  tlie  state- 
ment, and  the  checks  or  tickets  on  which  the  disbursements 
had  been  made.  The  amount  in  controversy  had  been  paid 
Valentine  on  tickets  which  showed  on  their  face  that  the 
payments  were  made  on  account  of  his  commissions.  These 
tickets  were  sent  by  defendants  with  the  statement  and 
the  other  vouchers.  Plaintiff's  book-keeper  received  these 
papers  and  the  remittances  in  due  course  of  mail,  and  wrote 
defendants,  acknowledging  the  receipt  thereof;  and  no  ques- 
tion was  made  as  to  the  payment  to  Valentine  of  his  commis- 
sions for  about  four  months  from  the  time  the  remittance 
and  vouchers  were  received  by  plaintiff.  The  book-keeper 
testified  that  when  he  received  the  statement  of  account  and 
vouchers  he  placed  them  in  a  safe,  where  they  remained, 
without  being  examined  or  compared,  for  four  months.  They 
were  then  examined  by  Harkness,  the  agent  who  made  the 
arrangement  originally  with  defendants,  and,  when  it  was 
discovered  that  the  payments  had  been  made 'to  Valentine, 
this  suit  was  instituted. 

The  defendants  requested  the  court  to  give  the  following 
instruction :  "If  the  defendants  were  employed  by  the  plaint- 
iff to  disburse  plaintiff's  money  under  plaintiff's  instructions, 
and  afterwards,  when  the  business  was  supposed  to  be  closed, 
the  defendants  wrote  a  letter  and  sent  a  full  statement  to 
plaintiffof  their  doings  as  such  disbursing  agents,  it  was  plaint- 
iff's duty,  as  defendants'  principal,  to  examine  said  report  in 
reasonable  time,  and,  if  it  disapproved  of  defendants'  acts,  to 
answer  the  letter,  or  otherwise  notify  defendants,  expressing 
its  dissent;  and,  if  plaintiff  failed  to  do  so  in  a  reasonable 
time  after  receiving  their  report,  plaintiff  will  be  deemed 
to  approve  the  acts  of  defendants  as  its  agents,  and  silence 
would  amount  to  a  ratification  of  the  acts  so  reported."     The 
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4  iNSTBuc-  court  refused  to  give  this  instruction;  but,  as  the 
tjttoifnoi^**^  same  doctrine  is  fairly  expressed  in  one  of  the 
required.  instructions  given  by  the  court  on  its  own  motion, 
defendants  have  no  ground  of  exception  because  of  such 
refusal.  But  the  court,  in  addition  to  the  instruction  just 
referred  to,  gave  the  following:  "Before  a  principal  is  bound 
by  the  unauthorized  act  of  an  agent,  it  must  appear  that  a 
full  knowledge  of  the  act  done  by  the  agent  has  come  to  the 
principal,  and  that  the  principal  has  either  expressly,  or  by 
unreasonable  delay  in  making  objections  thereto,  ratified  the 
same.  If  the  objection  was  not  made  in  a  reasonable  time 
after  knowledge  of  the  act,  the  act  is  thereby  ratified.  What 
constitutes  reasonable  time  in  such  cases  depends  upon  the 
nature  and  character  of  the  matter  to  which  the  time  relates, 
and  the  circumstances  attendant  upon  or  surrounding  the  per- 
sons and  transactions  involved,  the  ordinary  courseof  business 
between  the  parties,  and  the  customs  of  trade  and  business  to 
which  the  matter  to  be  ratified  relates.  A  reasonable  time  is 
such  as  an  ordinarily  reasonable  and  prudent  person,  under 
the  same  or  similar  circumstances,  would  deem  it  necessary 
and  proper  to  act  in;  and  a  failure  to  so  act  in  such  reasona- 
time  is  unreasonable  delay.  The  jury  must  determine,  if 
they  find  that  the  payments  in  controversy  were  not,  prior 
thereto,  authorized  by  plaintiff,  whether  such  payments  were 
brought  to  plaintiff's  knowledge  afterwards,  and,  if  so, 
whether  they  were  objected  to  by  plaintiff,  with  notice 
thereof  to  defendants,  within  a  reasonable  time  after  knowing 
of  the  payments."     The  giving  of  this  is  assigned  as  error. 

In  the  former  instruction,  the  jury  are  told  in  effect  that, 
if  plaintiff  failed  to  object  to  the  payments  to  Valentine 
within  a  reasonable  time  after  the  statement  and  vouchers 
were  sent  to  it  by  defendants  and  received  by  it,  its  delay  in 
this  respect  should  be  treated  as  a  ratification  of  the  pay- 
ments, and  would  defeat  a  recovery;  while  the  doctrine  of  the 
latter  instruction  is  that  such  silence  would  not  amount  to  a 
ratification  of  the  payments,  unless  it  had  full  knowledge  at 
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the  time  that  they  had  been  made.  These  propositions  are 
inconsistent.  Plaintiff  did  not  have  full  knowledge  that  the 
payments  had  been  made  until  the  statements  of  account  and 
vouchers  were  examined  and  compared  by  Harkness,  which 
was  four  months  after  it  received  them.  And  we  think  that, 
while  the  latter  instruction  may  be  correct  as  an  abstract 
proposition,  it  requires  some  qualification  to  make  it  applica- 
ble to  the  facts  of  this  case.  When  plaintiff  received  the 
statement  of  account  and  vouc!iers,  it  knew,  of  course,  to 
what  they  related.  It  was  entitled  to  a  reasonable  time  after 
their  receipt  within  which  to  examine  and  compare  them. 
But,  if  it  neglected  to  do  this  within  a  reasonable  time,  its 
neglect  in  this  respect  ought  to  be  treated  as  amounting  to  a 
ratification  of  what  had  been  done.  "When  defendants  sent 
the  statement  of  account,  they  had  the  right  to  expect  that 
it  would  receive  attention  within  a  reasonable  time,  and  that 
what  they  had  done  would  be  disapproved,  if  at  all,  within 
such  time.  What  would  be  a  reasonable  time  is,  of  course, 
a  question  of  fact  for  the  jury,  as  we  held  on  the  former 
appeal.  But  if  plaintiff  neglected  to  examine  and  compare 
the  account  and  disapprove  these  payments  within  a  reason- 
able time,  it  ought  not  to  be  heard  to  say  that  it  was  not  fully 
informed  as  to  the  facts,  and  that  its  silence  for  that  reason 
should  not  be  treated  as  amounting  to  a  ratification  of  said 
payments.  Story  Ag.,  §  258.  Bell  v.  Cunnmgham^  3  Pet, 
69 ;  Cairnes  v,  Bleecker,  12  Johns.,  300 ;  Vianna  v,  Barclay y 
3  Cow.,  281. 

For  the  errors  pointed  out  the  judgment  of  the  district 
court  ifl  reversed,  and  the  cause  will  be  remanded  for  a  new 
trial. 

Revebsed. 
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55  ^    The  Palo  Alto  Banking  and  Investment  Co.,  for  itself 

AND   OTHERS,   V.    MaHAB   ET  AL. 

1.  iDJunotion:  practice:  motion  to  dissolve:  affidavits.     Under 

section  3399  of  the  Code,  where  an  iig'anction  has  been  allowed  without 
an  opportunity  to  defendant  to  show  cause  ag^ainst  it,  defendant  may. 
upon  his  answer  alone,  without  affidavits,  move  the  judge  for  its  vaca- 
tion; and  in  such  case  the  plaintiff  may  support  his  petition  by  affi- 
davits. ^ 

2.  Equity:    jurisdiction:    fraud    and    conspiract:    injunction. 

Equity  will  grant  an  injunction  to  defeat  a  fraudulent  conspiracy, 
wherein  a  deed  is  sought  to  be  defeated  on  the  false  claim  that  it  was 
forged,  and  is  therefore  void;  and  in  such  case  it  will  not  be  particular 
to  inquire  whether  the  conspiracy  might  not  be  defeated  by  some  other 
remedy. 

3.  Parties :  common  interest:  suit  bt  one  for  benefit  of  all:  Code, 

§  2549.  Where  the  parties  interested  are  numerous,  and  it  is  impracti- 
cable to  bring  them  all  before  the  court,  and  they  have  a  common  interest 
in  the  subject  of  the  litigation,  arising  from  the  fact  that  they  all  hold 
land  under  the  conveyance  which  defendants  fraudulently  seek  to  defeat, 
one  of  them  may  prosecute  an  action  for  the  benefit  of  all,  to  enjoin  the 
consummation  of  the  fraud,  under  Code,  §  2549, — following  Brandirff  t, 
Harrison  Co.,  50  Iowa,  164;  Fleming  v,  Mershon,  36  Iowa,  413,  distin- 
guished. 

4.  lAJunction:  fraudulent  conspiracy:  parties.    One  who  is  about 

to  receive  a  conveyance  of  land,  in  consummation  of  a  conBpiracy  to  de- 
fraud the  true  owner  thereof,  is  a  proper  party  defendant  to  an  injmiction 
suit  to  defeat  the  conspiracy. 

5.  : : :  innocent  public  officer:  costs.    In  such  a 

case  it  is  proper  to  make  the  county  recorder  a  party,  and  to  epjoin  him 
from  recording  the  fraudulent  conveyance,  though  no  charge  of  fraud  is 
made  against  him;  but  he  should  not  be  adjudged  to  pay  any  costs. 

6.  Praotioe  in  Equity:  relief  under  general  prater.    Where  a 

petition  in  equity,  besides  asking  for  an  injunction,  makes  the  broad  and 
general  prayer  for  all  equitable  relief  to  which  plaintiff  is  entitled,  the 
Courtis  power  to  grant  relief  is  as  broad  and  general  as  the  prayer. 

7.  Equity:  suit  by  one  for  benefit  of  many:  partial  relief: 

objection  by  defendants.  It  is  not  for  defendants  to  defeat  an 
action  on  the  ground  that  the  persons  for  whose  benefit  plaintiff  sues 
will  not  obtain  full  relief  therein. 

Ajppeal  from  Palo  Alto  Circuit  Court. 
Friday,  October  24. 
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AonoN  in  chancery  to  enjoin  defendants  from  conveying 
certain  lands  described  in  the  petition.  A  temporary  injunc- 
tion was  allowed,  and  after  answer  a  motion  to  dissolve  it,  made 
at  chambers,  was  overruled.  From  the  order  overruling  this 
motion  defendants  appeal. 

John  Jenswoldj  Jr.^  and  Thomas  F.  Taylor^  for  appel- 
lants. 

SopeTy  Crawford  ds  Carr^  for  appellees. 

B£OK,  J. — I.  The  petition,  which  is  duly  verified,  alleges 
that  defendant  Mahar,  who  was  the  owner  of  the  lands  in  ques- 
tion, conveyed  them  in  1861  to  one  Griffin  by  a  valid  deed 
of  warranty,  acknowledged  and  recorded  as  required  by  law; 
that  Austin  Corbin  and  John  Lawler  acquired  title  to  the 
lands  under  Griffin,  and  in  1874  caused  the  lands,  or  a  large 
portion  thereof,  to  be  laid  off  and  platted  as  village  lots,  and 
the  whole  of  the  premises  was  made  an  addition  to  and 
became  a  part  of  the  town  of  Emmetsburg;  that  Corbin  and 
Lawler  conveyed  the  lots  to  plaintiffs  named  in  the  petition, 
and  to  others,  for  whose  benefit  the  action  is  prosecuted, 
who  have  made  thereon  permanent  improvements  of  great 
value;  that  in  the  deed  executed  by  Mahar  to  Griffin  certain 
errors  and  irregularities  appear,  which  render  it  technically 
defective;  and  that  Mahar  claims  that  the  deed  was  not  exe- 
cuted by  him,  and  is  a  forgery.  The  peti  tioner  further  alleges 
that  the  deed  was  executed  and  delivered  by  Mal^r  for  a  suf- 
ficient consideration;  that  Mahar  has  all  the  time  been  a  resi- 
dent of  the  county,  and  has  not  heretofore  made  any  claim 
that  his  deed  is  invalid,  or  that  he  holds  any  title  or  interest 
in  the  property;  that  the  defendants,  conspiring  together,  are 
fraudulently  attempting  to  deprive  plaintiff  of  the  property 
by  means  of  a  conveyance  by  Mahar  to  defendants,  Jenswold 
&  Taylor,  who  discovered  the  irregularities  in  the  deed  to 
Griffin,  and  that  conveyances  of  the  property  are  about  to  be 
made  by  defendants  to  innocent  parties.    The  recorder  of  deeds 
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of  the  county,  Walsh,  is  made  a  defendant,  but  no  charge  of 
fraud,  or  anything  illegal  or  improper,  is  made  against  him. 
The  defendants  answered  the  petition,  denying  its  allegations, 
and  thereupon  moved,  at  chambers,  to  dissolve  the  injunction. 
The  plaintiflF,  at  the  hearing  of  the  motion,  filed  affidavits  in 
support  of  the  allegations  of  its  petition.  We  will  proceed 
to  the  consideration  of  the  objections  urged  by  defendants  to 
the  rulings  of  the  circuit  judge  upon  the  motion,  as  well  as 
his  order  overruling  it. 

II.     It  is  first  insisted  that  the  circuit  judge  erroneously 

permitted  plaintiffs  to  present  affidavits  in  support  of  its  peti- 

1.  iNJUNc        tion,  and  erroneously  considered  the  proof  pro- 

uce:  motion    duced  in  that  manner.     The  statute  provides  that 

to  dissolve:  .    .  .         i         ^  n  j 

affidavits.  where  a  temporary  injunction  has  been  allowed, 
without  an  opportunity  to  defendants  to  show  cause  against 
it,  an  application  may  be  made,  to  the  judge  allowing  the 
injunction,  to  vacate  it.  Code,  §3399.  "  Such  application 
must  be  with  notice  to  the  plaintiff,  and  may  rest  upon  the 
ground  that  the  order  was  improperly  granted,  or  it  may  be 
founded  upon  the  answer  of  defendants  and  affidavits.  In 
the  latter  case,  the  plaintiff  may  fortify  his  application  by 
counter-affidavits,  and  have  reasonable  time  therefor."  Sec- 
tion 3400.  This  section  provides  that  the  motion  may  be 
based  upon  two  grounds:  Firsts  the  improper  granting  of 
the  injunction,  which  would  occur  if,  upon  the  face  of  the 
petition,  it  shows  that  the  plaintiff  is  entitled  to  no  relief,  or 
if  the  writ  was  issued  irregularly,  or  in  proceedings 
wherein  it  is  not  authorized  by  law;  Second^  the  answer  of 
defendants  and  affidavits,  denying  the  allegations  of  the  peti- 
tion, and  contradicting  the  facts  therein  set  out  as  grounds 
of  relief.  When  the  motion  is  based  upon  the  grounds  last 
specified,  L  e.y  the  denial  of  the  allegations  of  the  petition  by 
answer  and  affidavits,  the  plaintiff  may  &le  count er'B&dB,vits; 
that  is,  affidavits  which  are  contrary  to  or  against  the  matters 
set  up  by  defendant.  This  the  circuit  judge  permitted  in  this 
case.      Counsel  for  defendants  insist  that  counter-affidavits 
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cannot  be  filed  by  a  plaintiff  to  support  his  petition,  unless 
both  an  answer  and  affidavits  are  filed  by  the  defendant.  If 
this  be  so,  then  a  defendant  cannot  base  a  motion  to  dissolve 
upon  an  answer  alone,  for  it  is  plain  that  connter-aiffidavits, 
in  all  cases  wherein  the  motion  is  based  upon  the  denial  of 
the  facts  alleged  by  the  petition,  may  be  filed.  This  conclu- 
sion, if  correct,  would  defeat  defendants'  motion,  for  they 
filed  no  affidavits.  But  it  cannot  be  doubted  that  the  defend- 
ant may  base  his  motion  on  the  answer  alone,  and  in  that  case 
the  petition  may  be  supported  by  affidavits. 

III.  It  is  urged  that  equity  will  not  interfere  to  enjoin  a 
party  from  conveying  any  interest  he  may  hold  in  land,  and 
2.  squity:       will  not  permit  the  writ  of  iniunction  to  be  used 

lurlsdictlon:  ^-  ,       ..  ,  mi  .      .    , 

baud  and       as  a  remedy  to  settle  titles.     These  principles, 

conspiracy:  *'  .  x-  r       ? 

injunction.  and  others  stated  in  cx>nnection  with  them,  may 
be  admitted.  But  they  leave  out  of  view  the  doctrine  that 
equity  will  use  all  of  its  powers  to  circumvent  fraud,  and 
will  delight  to  use  the  writ  of  injunction  to  defeat  conspir- 
acy. This  is  not  a  simple  case  of  conflicting  titles  and 
claims  to  land,  as  presented  by  the  petition,  but  is  a  case  of 
fraudulent  conspiracy,  wherein  a  deed  is  .  sought  to  be 
defeated  on  the  false  claim  that  it  was  forged,  and  is  there- 
fore void.  The  defendants,  other  than  the  recorder,  are 
charged  with  a  corrupt  confederation  to  make  and  accept 
deeds  with  the  intention  of  transferring  their  title  to  inno- 
cent purchasers.  The  prejudice  resulting  to  plaintiff  is 
alleged  in  the  petition,  and,  indeed,  would  be  presumed,  in 
the  absence  of  allegations  thereof.  Equity  will  not,  in  such 
cases,  be  particular  to  inquire  into  the  precise  effect  of  the 
fraud,  or  whether  there  may  not  be  some  other  remedy  than 
by  injunction  which  will  defeat  it.  The  fraudulent  confed- 
eration being  shown,  equity  will  lay  its  hand  heavily  upon 
the  conspirators,  and  aiTCst  their  efforts  to  wrong  their 
intended  victims.  The  familiar  doctrines  upon  which  these 
conclusions  are  based  need  no  support  by  citations  from 
adjudged  cases. 
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IV.  Counsfel  for  defendants  contend  that  plaintiff  is  not 
authorized  to  prosecute  this  action  for  the  benefit  of  other 
3  PARTIES :     persons  for  whom  they  sue,  and  that  these  per- 

tereSfsuTt"     sons  and  plaintiff  cannot  be  joined  in  the  action. 
Senefltof'aii:  Code,  S  2549,  provides  that,  "when  the  question 

Code,  1 2549.      .  *^p  1    •    i.         i.  r 

IS  one  of  a  common  or  general  interest  to  many 
persons,  or  when  the  parties  are  very  numerous,  and  it  is 
impracticable  to  bring  them  all  before  the  court,  one  or  more 
may  sue  or  defend  for  the  whole."  The  petition  avers  the 
existence  of  facts  which  bring  the  case  within  this  provis- 
ion. It  shows  that  the  parties  interested  are  numerous; 
that  they  have  a  common  interest  in  the  subject  of  the  liti- 
gation, arising  from  the  fact  that  they  all  hold  land  under 
the  conveyance  which  defendants  seek  fraudulently  to  defeat. 
Counsel  cite  Fleming  v,  Mershon^  36  Iowa,  413,  in  support 
of  their  position,  upon  the  supposition  that  it  decides  that 
several  tax-payers  cannot  unite  in  the  prosecution  of  an 
action  to  enjoin  the  collection  of  an  illegal  tax.  The  ques- 
tion upon  which  the  case  is  cited  was  not  decided  by  a 
majority  of  the  court,  two  justices  only  concurring  therein. 
Another  justice  dissented,  and  a  fourth  withheld  his  concur- 
rence upon  the  point,  expressing  no  opinion  thereon.  The 
case  was  decided  upon  another  point.  In  Brandirff  v.  ffar- 
rison  County y  50  Iowa,  164,  in  an  opinion  concurred  in  by 
all  the  justices,  this  court  announced  the  contrary  doctrine, 
holding  that  an  action  to  restrain  the  collection  of  a  tax 
could  be  jointly  prosecuted  by  several  tax-payers.  It  cannot 
be  denied  that,  in  a  case  wherein  parties  may  jointly  sue,  one 
may  prosecute  an  action  for  the  benefit  of  others  having  a 
common  interest,  as  contemplated  by  Code,  §  2549. 

V.  It  is  insisted  by  counsel  for  defendants  that  the  peti- 
tion shows  no  cause  for  an  injunction  against  Jenswold  and 
4.iirjuNc-       Taylor.     We  think  differently.     It  alleges  that 

Sent<»n8p£  these  defendants  are  about  to  receive  a  convey- 
acy.  parties.    ^^^^  ^^  ^j^^  property,  and  are  conspiring  with 
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Mahar  to  defraud  plaintiflfe.     This  allegation  is  supported  by 
the  affidavits  tiled  by  plaintiflfs. 

VI.  It  is  urged  that  defendant,  Walsh,  cannot  be 
restrained  from  the  discharge  of  official  duties  which  the 
^ . law  requires  him  to  perform  as  recorder  of  deeds. 

cenTpubUc^"  ^^  officer  may  be  made  a  party  to  an  action  to 
officer:  costs,  r^gtrain  him  in  the  performance  of  official  duties, 
when  the  discharge  of  these  duties  will  be  the  means  of  con- 
summating or  aiding  fraudulent  purposes,  or  of  working 
oppression  or  injustice.  While  the  officer  is  guilty  of  no 
wrong  or  unlawful  purpose,  his  official  act  may  result  in 
wrong,  and  through  it  fraudulent  conspiracies  may  be  carried 
out.  He  will  be  restrained  from  acting,  but  no  costs  will 
ordinarily  be  adjudged  against  him.  The  collection  of  taxes, 
the  execution  of  deeds  by  sheriffs  and  county  treasurers,  and 
like  official  acts,  may  be  restrained  in  actions  wherein  the 
proper  officers  are  made  parties. 

VII.  It  is  lastly  insisted  that  the  circuit  judge  erred  in 
not  sustaining  the  motion,  for  the  reason  that  the  petition 
6.  PBACTicB     does  not  seek  an  adjudication  of  the  title.     Coun- 

lief  under  ^  sel  Seem  to  think  that  the  only  relief  claimed  in 
er."  ^  the  petition  is  an  injunction.  It  is  difficult  to 
see  how  an  injunction  could  be  made,  upon  trial,  perpetual, 
without  an  adjudication  of  all  the  facts  upon  which  it  is 
prayed.  These  involve  the  title  of  the  property.  Hence, 
the  title,  of  necessity,  must  be  adjudicated  in  the  action. 
But  the  plaintiff  makes  the  broad  and  general  prayer  for  all 
equitable  relief  to  which  it  is  entitled,  as  well  as  for  an 
injunction.  Under  this  prayer,  it  can,  if  it  shows  itself 
entitled  to  it,  have  a  decree  quieting  its  title  in  the  lots 
owned  by  it.  So  the  decree  can  quiet  the  title  of  all  persons 
for  whose  benefit  it  sues.     See  Story,  Eq.  PL,  §  §  40,  41. 

VIII.  Counsel  for  defendants  suggest  difficulties  as  to 
the  form  and  effect  of  a  decree  granting  relief  upon  the 
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7.  «QtTTTT:       petition  ia  this  case.     We  think  they  do  not  ex- 
forbeneflfof   Ist.     If  the   evidence  authorize  such  relief,  the 

many:  partial  ,  .i         #»      i      t         .  .    , 

relief:  objec-  court   uDon   the   final    hearins:,   mav   certainlv 

tion  by  de-  ^       r  e>'  -  ► 

fendants.      quiet  the  title  in  plaintiff,  and  perpetually  enjoin 

defendants  from  conveying  the  lands  or  receiving  convey- 
ances therefor,  and  may  restrain  the  recorder  from  recording 
any  conveyances  made  by  or  to  defendants  for  the  lands  or 
any  part  thereof.  The  plaintiff  will  be  entitled  to  full  relief, 
and  the  persons  for  whom  it  sues  will  receive  relief,  so  far  as 
it  can  be  given,  by  enjoining  the- execution  and  recording  of 
deeds.  It  is  certain  that  the  relief  may  go  thus  far,  and  it 
is  possible  that  it  may  go  farther  and  quiet  the  title  of  all 
persons  claiming  under  Mahar's  deed  to  Griffin.  But  this 
point  we  do  not  decide.  Plaintiffs,  by  amendments,  may 
bring  all  parties  interested  before  the  court,  and  other  pro- 
ceedings may  be  had  which  will  effectuate  justice.  It  is  not 
for  defendants  to  defeat  the  action  on  the  ground  that  the 
persons  for  whose  benefit  plaintiff  sues  will  not  recover  full 
relief.  We  have  considered,  as  fully  as  their  character  de- 
mands, all  questions  argued  by  counsel,  and  reach  the  con- 
clusion that  the  order  of  the  judge  of  the  circuit  court 
ought  to  be 

Affirmed. 


Blacs^can  et  al.  v.  Wadsworth  et  al. 

1.  Estates  of  Deoedents :  devisee  dying  before  testator:  who 
ARE  HEIRS  of:  CODS,  §  §  2337,  2454.  Where  a  devisee  dies  before  the 
testator,  leaving  a  widow  and  a  brother,  the  brother  is«  but  the  widow 
is  not,  an  heir  of  the  devisee,  within  the  meaning  of  section  2337  of 
the  Code,  and  in  such  case  the  legacy  goes  to  the  brother.  McMenomy 
V.  McMenomy,  22  Iowa,  148,  and  Will  of  Ocerdiech,  50  Id.,  244,  dis- 
tinguished. And  ^W,  further,  arguendo,  that  the  word  "heirs,'*  as 
used  in  sections  2337  and  2454  of  the  Code,  has  the  same  meaning. 

Appeal  from  Mitchell  Circuit  Court. 
Friday,  October  24. 
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This  is  a  controversy  without  action,  submitted  upon  au 
agreed  statement,  under  cliapter  10  of  title  20  of  the  Code. 
The  question  presented  arises  under  the  will  of  George 
Briggs,  deceased.  The  parties  differ  aa  to  whether  a  certain 
legacy  has  lapsed  or  not.  Tlie  devisee  whose  legacy  is  ia 
controversy,  Henry  H.  Blackman,  died  before  the  death  of 
the  testator,  leaving,  as  his  widow,  the  plaintiff,  Nellie  Black- 
man,  and  leaving  his  brother,  the  plaintiff,  Charles  M.  Black- 
man,  and  leaving  no  other  brother,  and  no  child,  parent,  nor 
sister.  It  is  conceded  that,  if  the.  legacy  has  not  lapsed,  it 
should  either  be  divided  between  the  widow,  Kellie,  and  the 
brother,  Charles  M.,  or  go  to  Charles  M.  alone;  and,  if  it 
has  lapsed,  it  slK>uld  go  to  the  residuary  devisees,  who  are 
the  defendants,  Hester  A.  Wadsworth,  Daniel  M.  Briggs, 
and  the  brother,  Charles  M.,  above  mentioned.  The  court 
below  held  that  the  legacy  had  lapsed.  Charles  M.  and 
Nellie  Blackman  appeal. 

Cyrus  ForemaUy  for  appellant. 

F.  F.  Coffin^  for  appellees. 

Adams,  J. — The  determination  of  the  question  presented 
depends  upon  whether  the  widow,  Nellie,  and  brother,. 
Charles  M.,  are  to  be  regarded  as  the  heirs  of  the  deceased 
devisee,  within  the  meaning  of  the  word  <*  heirs,"  as  used  in 
section  2337  of  the  Code.  That  section  is  in  these  words: 
"If  a  devisee  die  before  the  testator,  his  heirs  shall  inherit 
the  amount  so  devised  to  him,  unless,  from  the  terms  of  the 
will,  a  contrary  intent  is  manifest."  It  is  undisputed  that, 
if  the  devisee  had  survived  the  testator  and  died,  the  legacy 
would  have  become  a  part  of  his  estate,  and  would  have 
been  distributed  to  his  widow,  Nellie,  and  his  brother^ 
Charles  M.  It  is  undisputed,  also,  that  Charles  M.  is  the 
heir  of  the  deceased  devisee  within  the  ordinary  meaning  of 
the  word  «'  heir."  The  defendants,  Hester  A.  Wadsworth 
and  Daniel  M.  Briggs,  residuary  devisees,  contend  that  in  no 
Vol.  LXV— 6 
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proper  &en.^  is  a  widow  tbe  heir  of  ber  deceased  Iiusband* 
and  that,  while  it  is  true  that  a  brother,  under  some  circum- 
stances, is  the  heir  of  a  deceased  brother,  he  is  not  such 
within  the  rei?tricted  meanin<^  which  the  word  **  heirs  "should 
1)6  deemed  to  have  in  the  statute  ab<jve  cited.  They  ci>ii- 
tend  that  the  word  **  heirs,"  as  thus  used,  means  children, 
and  they  cite  in  support  of  this  position  JlcJfenomy  r. 
McMenomy^  22  Iowa,  148,  and  Wdl  of  Overdleck^  50  Id., 
244.  A  careful  examination  of  these  cases,  however,  will 
show  that  they  do  not  go  to  the  extent  claimed.  The  most  that 
can  be  said  is  that  there  is  a  slight  intimation  in  the  first 
case  that  the  court  thought  that  the  word  ''heirs"  in  a  dif- 
ferent section,  to-wit,  section  2437  of  the  Kevision,  should  be 
limited  to  children;  and,  in  the  last  case,  that  there  was  no 
substantial  difference  in  the  use  of  the  word  in  that  section 
and  the  use  of  the  same  in  that  which  provides  for  the  leg- 
acy of  a  deceased  devisee.  But  in  neither  case  does  the 
court  say  that  the  word  is  limited  to  children.  In  the  last 
case,  it  is  true,  it  was  held  that  the  legacy  went  to  a  brother 
of  the  deceased  devisee,  as  residuary  devisee,  and  on  the  the- 
ory that  the  legacy  had  lapsed;  and  it  appears  that  there 
were  two  sisters  of  the  deceased  devisee,  and  they  had 
l)een  made  parties.  But  the  question  presented  was  as  to 
whether  the  executor  should  pay  the  legacy  to  the  mother, 
as  heir  of  the  deceased  devisee,  or  to  the  brother,  as  residu- 
ary devisee.  The  mother  and  brother  appeared,  and  set  up 
their  respective  claims.  The  sisters  did  not  appear,  and,  by 
failing  to  appear,  they  tacitly  conceded  that,  so  far  as  they 
were  concerned,  either  the  claim  of  the  mother  or  that  of  the 
brother  should  be  sustained.  The  only  ruling  constituting 
any  authority  is  that  the  mother  could  not  take.  The  ruling 
that  the  brother  took  aa  residuary  deviseey  and  on  the  theory 
that  the  legacy  had  lapsed^  was,  under  the  circumstances  of 
the  case,  substantially  a  correct  ruling. 

We  desire  to  say  a  word,  in  passing,  upon  the  ruling 
respecting  the  mother.     It  was  based  upon  McJtfenomy  v. 
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McMenoTny^  but  there  are  reasons  why  it  should  not  have 
great  influence  in  the  determination  of  the  case  at  bar. 
What  the  court  held  in  MoMenomy  v.  McMenomy  was  that 
the  widow  took  nothing  from  her  deceased  husband's  estate 
by  reason  of  a  child  which  had  been  born  to  them,  but  which 
had  died  before  its  father  died.  There  was  certainly  no  rea- 
son in  the  nature  of  things  why  the  widow's  share  should 
be  greater  by  reason  of  such  prior  deceased  child,  and  it  had 
never  been  the  practice,  we  think,  to  allow  her  share  to  be 
increased  by  reason  of  such  child.  It  was  accordingly  held, 
and  perhaps  correctly,  that  the  word  "  heirs,"  as  used  in  sec- 
tion 2437  of  the  Revision,  did  not  include  the  mother  of  the 
deceased  child.  It  cannot  be  denied,  we  think,  that  the 
ruling  involved  a  rather  strained  construction  of  the  statute. 
Later,  the  statute  was  changed,  and  the  mother  is  now  pre- 
cluded from  such  inheritance  by  a  plain  and  unambiguous 
provision.  It  is  now  expressly  provided  that  the  share  of  a 
prior  deceased  child  shall  be  disposed  of  in  the  same  manner 
as  if  it  had  taken  the  share  and  outlived  both  parents.  Code, 
§  2454,  last  clause. 

If  the  case  bf  McMenomy  v.  McMenomy  had  arisen 
under  the  present  statute,  it  would  have  involved  no  construc- 
tion of  the  word  '^  heirs,"  and  the  word  would  have  been 
allowed  to  have  its  full  and  ordinary  meaning.  It  is  true, 
the  Overdieck  Case  arose  under  the  present  statute,  and  the 
strained  construction  was  still  adhered  to,  under  the  suppo- 
sition that  the  case  of  McMenomy  v.  McMenomy  required 
it.  But  the  consideration  above  mentioned  was  not  brought 
to  our  attention.  We  are  now  asked  to  go  still  further,  and 
apply  the  ruling  in  McMenomy  v.  McMenomy  to  the  case 
of  a  brother,  and  hold  that  he  is  not  an  heir,  and  that,  too, 
notwithstanding  the  change  of  statute  above  mentioned,  and 
notwithstanding  that  the  reasoning  on  which  the  ruling  in 
McMenomy  v.  McMenoiwy  is  based  has  scarcely  any  appli- 
cation. Where  a  word  like  the  word  "  heirs "  has  a  plain 
and  well-recognized  meaning,  we  ought  certainly,  as  a  gen- 
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eral  rnle,  to  adopt  that  meaning;  and  we  should  not  be  jus- 
tified in  adopting  any  other,  except  for  reasons  of  a  very 
cogent  character.  We  do  not  discover  such  reasons  in  the 
case  at  bar,  and  conclude  that  Charles  M.  Blackman  is  the 
heir  of  his  deceased  brother,  Henry  H.  Blackman,  within  the 
meaning  of  the  statute  in  question.  While  we  hold  that 
the  brother  is  heir,  we  are  disposed  to  hold  that  the  widow 
is  not.  We  do  not  forget  that  she  does  not  now  take  as  dow- 
eress,  but  takes  under  a  statute  of  distribution,  in  the  same 
manner  as  heirs  do.  In  one  or  two  cases  we  think  that  she  has 
been  called  by  this  court  the  heir  of  her  deceased  husband. 
But  the  question  is  not  as  to  what  she  is  now  calleil,  or 
might  properly  be  called,  but  what  she  was  called  at  the 
time  of  the  origin  of  the  statute  in  question,  and  of  a  cog- 
nate statute. 

Section  2337  of  the  Code  is  a  literal  copy  of  section  2319 
of  the  Revision.  Under  the  Revision  the  widow  took  dower. 
She  was  certainly  not  at  that  time  generally  designated  in 
common  parlance  as  an  heir,  and  we  cannot  think  that  the 
legislature  at  that  time  intended  that  she  should  be  included 
in  the  term  "heirs,"  as  that  word  is  used  in*the  section  last 
above  cited.  It  may  be  thought  by  some  that  while  the 
word  "heirs,"  as  used  in  section  2319  of  the  Revision,  may 
not  include  the  widow,  the  word  as  used  in  the  correspond- 
ing section  of  the  Code  does.  Some  reasons  might  be  urged 
in  support  of  this  position,  and  possibly  we  might  think 
that  it  should  be  sustained,  but  for  another  consideration 
which  we  will  proceed  to  mention.  We  look  upon  sections 
2337  and  2454  of  the  Code  as  cognate  provisions,  so  far  as 
the  use  of  the  word  "heirs"  is  concerned.  We  have 
already  said  this  in  the  Overdieck  Case,  We  think  that  the 
legislature  designed  to  treat  the  legacy  of  a  prior  deceased 
devisee  in  the  same  manner  as  the  share  of  a  prior  deceased 
child  of  an  intestate.  If  this  is  so,  the  word  "  heirs  "  must 
have  the  same  meaning  in  section  2337  as  in  section  2454. 
Now,  we  think  that  it  has   never   been  understood  that  a 
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widow  takes  from  the  estate  of  her  husband's  father,  dying 
intestate  subsequently  to  her  husband.  If  she  could  thus 
take,  it  would  happen  that  a  woman  who  had  had  several 
husbands,  all,  or  all  but  one,  of  whom  had  died,  leaving 
fathers  surviving,  might  find  herself  enjoying  an  extended 
heirship  for  which  nothing  in  her  circumstances  would  seem 
to  call.  The  widow,  upon  the  death  of  her  husband,  sus- 
tains no  legal  relation  to  his  father.  She  often,  probably, 
becomes  more  or  less  estranged,  and  especially  if  her  hus- 
band dies  without  issue.  Other  ties  reassert  themselves,  and 
a  diflferent  union  may  be  formed. 

If  we  should  hold  that  the  word  "  heirs,"  as  used  in  sec- 
tion 2454,  includes  the  widow,  we  think  that  we  should  not 
only  surprise  the  profession,  but  invalidate  numerous  titles 
which  had  been  supposed  to  be  unquestionable.  Not  feeling 
willing  to  give  the  word  "heirs"  a  different  meaning  as 
used  in  section  2337,  we  have  to  say  that  we  think  that  Nel- 
lie Blackman  does  not  inherit  any  part  of  the  legacy  in  ques- 
tion, and  that  Charles  M.  Blackman  inherits  the  whole. 
Upon  Nellie  Blackman's  appeal  the  judgment  must  be 
aflirmed,  and  upon  Charles  M.  Blackman's  appeal  the  judg- 
ment must  be 

Modified  and  Affibmed. 


I  65     85 

The  State  v.  Piebob  I^*®  ^^ 

1.  Criminal  Law:  nuisance:  saloon:  indictbient:  instructions: 

PROOF.  Under  section  4091  of  .the  Code,  a  paloon-keeper  who  but  once 
permits  drunkenness,  quarreling,  fighting,  and  breaches  of  the  peace 
to  occur  in  his  saloon,  to  the  disturbance  of  others,  is  guilty  of  keeping  a 
nuisance.  And  so  far  as  the  language  of  the  indictment  in  this  case 
charged  a  repetition  of  such  disturbances,  it  was  surplusage,  and  proof 
of  a  single  disturbance  was  sufficient  to  support  a  verdict  of  guilty;  and 
an  instruction  to  that  effect  is  approved. 

2.  :  DRUNKKNNE88  DEFINED.    A  persou  is  drunk  in  legal  sense  when  | 

he  is  so  far  under  the  influence  of  intoxicating  liquors  that  his  passions 
are  visibly  excited  or  his  judgment  impaired  by  the  liquor.  ' 
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3. :  nuisance:  baloon:  place  of  disturbance:  evidence.    On 

the  trial  of  a  saloon-keeper  for  nuisance,  the  state  is  not  confined  to  proof 
of  disturbances  within  the  building,  bufc  may  show  that  drunkenness, 
quarrelinff  or  fighting  occurred  at  the  place,  bufc  without  the  building, 
if  they  occurred  with  defendant's  permission,  or  were  occasioned  by  the 
business  which  he  was  carrying  on  in  tho  building;  (State  v  Webb,  25 
Iowa,  235;)  but  the  fact  that  liquor  sold  by  him  was  carried  away  and 
consumed  elsewhere  is  immaterial. 

EYiDENCE.    In  such  a  case,  it  is  competent  for 


the  state  to  show  that  persons,  immediately  after  leaving  defendant's 
place,  appeared  to  be  intoxicated;  for  such  evidence  would  tend  to  prove 
that  drunkenness  was  permitted  at  such  place. 

5.  :  REASONABLE  DOUBT:    INSTRUCTION,   CONSIDERED  AS  A  WHOIX, 

APPROVED  An  instruction  is  not  to  be  reviewed  in  detached  sentences, 
but  as  a  whole;  and,  when  so  considered,  the  instruction  in  this  case, 
(see  opinion,)  defining  a  reasonable  doubt,  and  stating  the  effect  thereof, 
is  approved. 

Appeal  from  Mitchell  District  Cov/rt. 

Friday,  October  24. 

The  defendant  was  convicted  of  the  crime  of  nuisance,  and 
sentenced  to  pay  a  fine  and  the  costs  of  the  prosecution,  and 
from  this  judgment  he  appeals. 

L,  M.  Ryce^  for  appellant. 

Smith  McPherson^  Attorney-general^  for  the  State. 

Eeed,  J. — I.  The  ofi'ense  of  which  defendant  is  accused  is 
defined  by  section  4091  of  the  Code.  The  section  is  as  fol- 
lows: "  Houses  of  ill-fame,  *  *  *  gambling- 
1.  CRIMINAL  houses,  or  houses  where  drunkenness,  quarreling, 
sance""^"  Agisting,  or  breaches  of  the  peace  are  carried  on 
dictment  :"in-  Or  permitted,  to  the  disturbance  of  others,  are 
proof.  *  nuisances.  *  *  *  '*  The  indictment 
charges  that  defendant  kept  a  house,  and  occupied  the  same 
as  a  brewery  and  saloon,  where  drunkenness,  quarreling, 
fighting,  and  breaches  of  the  peace  were  carried  on,  and  by 
the  defendant  permitted  to  he  canned  on^  to  the  disturbance 
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of  others.  The  district  court  instructed  the  jury,  in  effect,  that 
defendant  might  be  convicted  on  proof  that  he  kept  the  place 
described  in  the  indictment,  and  that  drunkenness,  quarreling, 
etc.,  were  carried  on  there,  or  were  permitted  by  him,  to  the 
disturbance  of  others.  Counsel  for  defendant  takes  excep- 
tions to  this  instruction.  His  position  is  that  to  render  the 
place  a  nuisance,  under  the  section  quoted  above,  the  drunken- 
ness, etc.,  must  be  either  earned  on  or  permitted  to  be  carried 
on  there;  that  is,  there  must  be  a  recurrence  at  the  place  of 
the  acts  enumerated  in  the  section,  or  some  of  them,  in  order 
to  make  it  a  nuisance,  and  that  it  would  not  be  given  that 
character  by  a  single  transaction ;  but  that,  under  the  instruc- 
tions, defendant  might  be  convicted  on  proof  that  he  permit- 
ted said  acts  to  be  done  at  his  place  on  a  single  occasion. 
We  think,  however,  that  this  position  is  not  correct.  The 
construction  put  upon  the  section  by  the  district  court  gives 
to  the  language  its  natural  and  fair  meaning.  The  people  of 
a  community  may  be  greatly  disturbed  and  annoyed  by  a 
single  assemblage  of  drunken  men  in  their  midst,  or  by  fight- 
ing and  quarreling  there,  although  it  should  occur  but  once. 
The  object  of  the  statute  is  to  protect  them  from  the  disturb- 
ance and  annoyance  which  would  be  occasioned  by  the  occur-  ' 
rence  of  such  events  in  their  midst;  and  the  evident  intention  . 
of  the  legislature  in  enacting  it  was  to  provide  for  the  punish « ; 
ment  of  men  who  should  permit  such  acts  to  be  done  in 
buildings  or  places  under  their  control,  to  the  disturbance  of ' 
others. 

Another  position  urged  by  counsel  is  that,  as  the  charge  in 
the  indictment  is  that  defendant  permitted  the  drunkenness, 
etc.,  to  be  carried  on  at  his  place,  the  state  should  have  been 
required  to  prove  the  offense  as  thus  charged,  and  that  defend- 
ant ought  not  to  be  convicted  on  proof  of  a  different  state 
of  facts.  This  position,  stated  in  another  form,  is  that  the 
indictment  charges  that  defendant  permitted  drunkenness, 
etc.,  to  occur  at  his  place  on  more  than  one  oc<iasion,  whereas, 
under  the  instructions,  he  may  be  convicted  on  proof  that  he 
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permitted  it  but  once.  Bat  if  the  oflfense  may  be  committed 
by  permitting  the  occurence  of  the  acts  on  one  occasion,  we 
know  of  no  reason  why  he  should  not  be  convicted  on  proof 
of  a  single  transaction,  although  the  indictment  charges  that 
he  permitted  them  on  various  occasions.  If  the  effect  of  the 
averment  is,  as  counsel  claims,  to  charge  that  defendant  per- 
mitted drunkenness,  etc.,  to  occur  at  his  place  on  more  than 
one  occasion,  it  necessarily  includes  what  is  covered  by  the 
instructions  of  the  court,  and  more.  But,  as  the  facts  stated 
in  the  instructions  constitute  the  offense  intended  to  be 
charged  and  actually  charged  in  the  indictment,  whatever  in 
addition  to  that  is  included  in  the  averment  is  mere  surplusage, 
and  need  not  be  proven. 

II.     The  court  instructed  the  jury  that  "a  person  is  drunk 
in  legal  sense  when  he  is  so  far  under  the  influence  of  intoxi- 

2. :  eating  liquor  that  his  passions  are  visibly  excited 

drunkenness  i  .      .     i  ,   .  .      i   i        -•      ,.  „      m^  . 

defined.  or  his  judgment  impaired  by  the  liquor."     This 

definition  is  excepted  to  by  defendant's  counsel,  but  we  think 
it  is  clearly  correct,  and  it  is  in  accordance  with  the  definitions 
of  drunkenness  given  in  the  authorities.  See  1  Bouv.  Law 
Diet,  510. 

Til.  Defendant  was  a  witness  in  his  own  behalf,  and  tes- 
tified that  he  frequently  sold  beer  to  parties  who  drank  it  in 
the  immediate  vicinity  of  his  place;  also  that  he 
sauSm-  lace  ^^^^  *^  parties  who  carried  the  beer  entirely  away 
mice^^evi-  ^^^"^  ^^®  place.  In  passing  on  the  admissibility 
deuce.  ^f  ^j^^  evidence,  the  court  made  the  following  ob- 

servations in  the  presence  of  the  jury:  *'The  amount  of  beer 
that  was  taken  away  and  drank  in  Osage  or  Mitchell,  or  any  of 
the  towns  about  here,  I  don't  think  would  be  material;  but  the 
amount  that  might  have  been  sold  by  him  and  drank  along 
the  river  there,  or  near  by,  and  parties  near  to  the  brewery, 
might  be  a  material  question  if  they  became  intoxicated  and 
were  seen  afterwards.  That  might  be  material,  but  what  was 
drank  elsewhere,  or  sold  to  be  drank  elsewhere,  I  don't  think 
would  be.     The  proportion  we  need  not  go  into."     Defend- 
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ant  assigns  this  action  of  the  court  as  error,  but  we  think  it 
affords  him  no  just  cause  of  complaint.  The  rule  stated  by 
the  court  in  the  remarks  is  undoubtedly  correct.  The  state 
was  not  confined  to  proof  of  what  took  place  in  defendant's 
building.  It  might  show  that  drunkenness,  quarreling,  or 
fighting  occurred  at  the  place,  but  without  the  building,  if 
they  occurred  by  defendant's  permission,  or  were  occasioned 
by  the  business  which  he  was  carrying  on  in  the  building. 
State  V,  Wehh^  25  Iowa,  235.  But  the  fact  that  some  por- 
tion of  the  beer  sold  by  him  was  carried  away  from  the  place 
and  consumed  elsewhere,  could  have  no  bearing  on  any  ques- 
tion involved  in  the  case. 

lY.  The  state  was  permitted  to  introduce  evidence  tend- 
ing to  prove  that  the  appearance  and  conduct  of  persons  who 

4 : ;  had   been  at  defendant's   place,  after  they  left 

dence.  there,  indicated  that  they  were  intoxicated.     The 

court  instructed  the  jury  that  this  evidence  could  be  con- 
sidered by  them  only  in  determining  whether  the  parties 
became  intoxicated  at  the  defendant's  place.  That  the  evi- 
dence  was  competent  for  the  purpose  for  which  it  was  admit- 
ted  we  think  there  can  be  no  doubt.  One  of  the  ultimate 
facts  which  the  state  undertook  to  establish  was  that  drunk- 
enness was  carried  on  or  permitted  at  the  place  in  question; 
and  if  it  could  show  that  persons  who  came  from  the  place, 
by  their  actions  and  appearance  immediately  after  they  left 
there,  indicated  that  they  were  intoxicated,  this  certainly 
would  have  some  tendency  to  establish  that  fact. 

V.  The  court  gave  tbe  following  instruction:  '^  If  there 
is  a  reasonable  doubt  of  the  defendant  being  proved  guilty, 

5. :         he  must  be  acquitted.     In  criminal  cases,  full  and 

doubt;  In-  satisfactory  proof  of  guilt  is  required.  No  mere 
conjidered  as  weight  of  evidence  will   warrant  a  conviction, 

a  whole,  ap-  o  ' 

proved.  uuless  it  be  SO  strong  and  satisfactory  as  to  remove 

from  your  minds  all  reasonable  doubt  of  the  guilt  of  the 
accused.  In  considering  this  case,  you  should  not  go  beyond 
the  evidence  to  hunt  for  doubts,  nor  should  you  entertain 
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sucli  doubts  as  are  merely  chimerical  or  based  on  groundless 
conjecture.  A  doubt j  to  juBtify  an  acquittal^  must  he  reason- 
able, and  arise  from  a  candid  and  impartial  consideration 
of  all  the  evidence  in  the  case^  and  then  it  mtcst  be  such  a 
doubt  as  would  cause  a  reasonable^  prudent^  and  consider- 
ate man  to  hesitate  and  pause  before  acting  in  the  graver 
and  more  important  affairs  of  life.  If,  after  a  careful  and 
impartial  consideration  of  all  the  evidence  in  the  case,  you 
can  say  and  feel  that  you  have  an  abiding  conviction  of  the 
guilt  of  the  defendant,  and  are  fully  satisfied  of  the  truth  of 
the  charge,  then  you  are  satisfied  beyond  a  reasonable  doubt." 
Counsel  excepts  to  that  portion  of  the  instruction  which  is 
in  italics,  particularly  to  the  latter  clause.  If  the  clause 
objected  to  could  be  considered  as  entirely  distinct  from  the 
balance  of  the  instruction,  we  might  not  be  disposed  to 
approve  it.  But  the  instruction  should  be  considered  ab  a 
whole.  It  is  not  fair  or  just  to  select  a  single  sentence  or 
phrase  from  an  instruction,  and  say  that  the  sentence  or 
phrase  thus  selected  is  incorrect.  We  should  look  rather  at 
the  whole  of  the  instruction,  and  consider  whether  it,  as  a 
whole,  enunciates  a  correct  rule,  and,  looking  at  the  instruc- 
tion in  question  as  a  whole,  we  think  it  is  not  objectionable. 
The  jury  are  told,  in  eflect,  that  they  are  not  to  convict  the 
defendant  unless  they  are  satisfied  by  the  evidence  to  a  moral 
certainty  that  he  is  gnilty.  What  we  have  said  as  to  the 
objection  to  this  instruction  applies  with  equal  force  to  the 
objections  urged  by  counsel  to  other  instructions.  They  are 
mere  criticisms  of  single  sentences  or  phrases  used  in  the  in- 
structions, and  do  not  deal  with  the  instruction  as  a  whole. 
We  have  examined  the  charge  of  the  court  with  care,  and  we 
think  it  fully  and  fairly  presents  the  law  of  the  case.  We 
have  also  examined  the  whole  record,  and  we  do  not  find  that 
it  contains  any  error  prejudicial  to  the  rights  of  the  defend- 
ant.    The  judgment  of  the  district  court  is,  therefore, 

Affibmed. 


Digitized  byLjOOQlC 


OCTOBER  TERM,  1884.  91 

Knapp  Y.  Tbe  Sioux  City  *  Paoiflo  R>  Co. 


EInapp  V.  The  Sioux  City  &  Pacific  R'y  Co. 

1.  Praotioe  in  Supreme  Court:  questions  passed  upon  betx)w 

ALONE  constdbbbd:  instance.  Where  defendant,  for  a  special 
reason  stated,  going  to  the  merits  of  the  case*  moved  the  court  to  direct 
the  jury  to  return  a  verdict  in  its  favor,  and  the  court  did  so,  it  must  be 
preiiumed  that  it  did  so  for  the  reason  stated;  and  if  that  reason  was  not 
good  in  law,  the  ruling  must  be  reversed,  even  though  it  may  be  urged 
(for  the  first  time)  in  this  court  that  the  ruling  was  right  for  another 
reason,  viz.,  a  variance  between  the  petition  and  evidence;  for,  if  the 
motion  had  been  sustained  by  the  trial  court  for  that  reason,  plaintiff 
would  have  had  the  right  to  cure  the  variance  by  amendment. 

2.  Railroads:   risks  assumed  bt  bnoinbbb:  proximate  cause  of 

injury:  rule  applied.  The  plaintiff  was  one  of  defendant's  locomo- 
tive engineers,  and  sues  on  account  of  injuries  received  in  reversing  his 
lever  at  a  time  when,  on  account  of  the  alleged  defect  of  the  road,  the 
train  left  the  track.  Held  that,  while  the  ordinary  hazards  of  reversing 
the  lever  were  assumed  by  plaintiff  as  a  part  of  his  employment,  yet,  if 
the  negligence  of  defendant  required  such  act  to  be  done  at  that  particu- 
lar time,  and  the  plaintiff  was  not  guilty  of  negligence,  but,  on  the  con- 
trary, acted  prudently,  with  due  regard  to  his  own  safety  and  the  safety 
of  others,  then  defendant  is  liable,  because  its  negligence  was  the  proxi- 
mate cause  of  the  injury.    See  authorities  cited  in  opinion. 

Apj^eal  from,  Pottawattamie  District  Court. 

Friday,  October  24. 

The  plaintiff  is  a  locomotive  engineer,  and  was  in  tbe 
employ  of  the  defendant,  and  tbe  petition  states  that  while 
the  plaintiff,  as  such  engineer,  was  in  charge  of  a  locomotive 
drawing  a  train  of  cars  over  defendant's  road,  the  "  locomotive 
and  train  were  thrown  from  the  track,"  and  the  plaintiff's 
right  arm  broken;  that  the  "accident  was  caused  by  negli- 
gence  and  the  faulty  construction  of  the  track;  *  *  * 
that  the  ties  were  rotten,  and  insufficient  to  hold  the  sleepers 
and  rails,  or  weight  of  a  passing  train;"  and  that  the  acci- 
dent was  not  caused  by  the  negligence  of  the  plaintiff.  The 
material  allegations  of  the  petition  were  denied.     Trial  by 
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jury,   and    judgment    for  the  defendant.      The    plaintiff 
appeals. 

Sap2>y  Lyman  <&  Pusey,  for  appellant 

Wright  cfe  Baldwin  and  Joy^  Wright  c6  Hud9onj  for 
appellee. 

Seevees,  J. — I.     The  material  question  presented  in  this 

record  is  whether  the  negligence  of  the  defendant  was  the 

proximate  cause  of  the  injury  received  by  the 

in  supreme      plaintiff.     The  evidence  tended  to  show  that  the 

court:  *  A      1 

passed  upon  ^^^^®  Spread,  and  a  portion  of  the  train  left  the 
eonsIdereSI  track.  The  locomotive  remained,  at  least  partly, 
instance.  ^^  ^^^  track.  The  train  consisted  of  the  engine 
and  several  freight  cars.  When  the  plaintiff  found  the  train 
was  about  to  run  off,  or  that  a  portion  of  it  was  off  the  track, 
he  caught  the  lever,  and  in  reversing  it  his  arm  was  broken. 
His  object  in  reversing  the  lever  was  to  check  as  soon  as  pos- 
sible the  speed  of  the  train.  At  the  conclusion  of  the  plaint- 
iff's evidence,  the  defendant  filed  a  motion  which  is  in  these 
words:  "Now  comes  the  defendant  and  moves  this  court 
to  instruct  the  jury  to  return  a  verdict  for  the  defendant,  and 
for  grounds  of  said  motion  states:  (1)  That  the  undisputed 
testimony  discloses  that  the  injury  for  which  the  plaintiff  sejeks 
to  recover  in  this  case  was  received  by  plaintiff  while  revers- 
ing his  engine,  and  that  the  risk  of  accident  in  the  operation 
of  the  engine  is  one  incident  to  the  employment,  for  which 
plaintiff  has  no  right  of  action;  (2)  That  plaintiff  has  not 
shown  that  the  defective  ties  and  track  occasioned  the  injury 
complained  of,  but  that  the  same  occurred  and  was  sustained 
while  reversing  the  engine."  The  motion  was  sustained,  and 
the  jury  instructed  accordingly. 

It  will  be  observed  that  the  petition  states  that  the  acci- 
dent which  caused  the  injury  was  caused  by  the  locomotive 
and  train  being  thrown  from  the  track,  and  counsel  for  the 
appellee  insist  that  the  evidence  shows  that  the  engine  did 


Digitized  byLjOOQlC 


OCTOBER  TERM,  1884.  93 

Knapp  Y.  Tbe  Sioux  City  &  Pacific  R'y  Co. 

not  leave  the  track,  and  that  it  affirmatively  appears  that  the 
injury  was  the  result  of  the  act  of  the  plaintiff  in  reversing 
the  lever,  and  therefore  there  is  a  material  variance  between 
the  allegations  of  the  petition  and  the  proof.  For  this  reason 
it  is  insisted  that  the  court  rightly  directed  the  jury  to  find 
for  the  defendant.  It  mnst  be  presumed  that  the  court  gave 
the  direction  asked  on  the  grounds  stated  in  the  motion.  It 
does  not  appear  therefrom  that  the  defendant  claimed  in  the 
district  court  that  there  was  a  variance,  and  that  for  this 
reason  the  jury  should  be  directed  to  find  for  the  defendant. 
Such  question  cannot  be  raised  for  the  first  time  in  this  court. 
Had  the  motion  been  based  on  such  ground,  the  right  to 
amend  would  have  existed.  It  would  be  manifestly  unjust 
to  deprive  the  plaintiff  of  such  right.  This,  however,  would 
be  the  effect,  if  we  should  affirm  the  judgment  of  the  district 
court. 

II.  The  plaintiff  was  injured  while  he  was  reversing  the 
lever.  There  is  no  evidence  tending  to  show  that  this  was 
2  BAIL-  rendered  more  difficult  because  the  train,  or  a 

^umed'by"  portion  of  it,  was  off  the  track.  If  the  lever  had 
pr^?mat^  i^ot  been  reversed,  it  cannot  be  said  that  the  plaint- 
jury?  rule""  iff  would  have  been  in  any  respect  injured.  It 
mnst,  however,  be  assumed  that  when  a  train 
leaves  the  track  the  lives  of  the  employes  are  endangered. 
The  lever  is  moved  forward,  as  we  understand,  for  the  purpose 
of  starting  the  train  or  increasing  its  speed,  and  is  reversed 
when  it  is  desired  to  stop  the  train  as  speedily  as  possible. 
This  forward  and  backward  movement  of  the  lever,  no  doubt, 
frequently  occurs  in  a  day's  run.  The  use,  therefore,  of  the 
lever  must  be  regarded  as  one  of  the  incidents  and  hazards  of 
the  plaintiff's  employment,  and  for  an  accident  happening  by 
such  use,  by  which  the  engineer  is  injured,  it  will  be  con- 
ceded that  the  defendant  cannot  ordmarily  be  held  liable.  The 
immediate  cause  of  the  injury  received  by  the  plaintiff  was 
the  reversal  of  the  lever.  The  lever  was  reversed  because  the 
train  left  the  track,  and  this  was  caused  by  the  spreading  of 
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the  rails  caused  by  the  defective  condition  of  the  track.  There 
was,  therefore,  a  combination  of  immediate  causes  remotely 
preceded  by  others.  No  event  can  occur,  it  is  believed,  which 
is  entirely  independent.  "The  links  in  the  chain  of  causa- 
tion are  endless."  The  law  has  adopted  a  practical  rule  that 
the  proximate  cause  of  an  injury  only  can  l)e  recognized. 
When  it  is  ascertained,  further  inquiry  is  closed.  The  real 
diflSculty  lies  in  the  application  of  the  rule.  An  eminent 
judge  has  said:  "The  general  rule  of  law,  we  understand, 
Is  that,  where  two  or  more  causes  concur  to  produce  an  effect, 
and  it  cannot  be  determined  which  contributed  most  largely, 
or  whether,  without  the  concurrence  of  both,  it  would  not  have 
happened  at  all,  and  a  particular  party  is  responsible  only 
for  the  consequences  of  one  of  these  causes,  a  recovery  can- 
not be  had,  because  it  cannot  be  judicially  determined  that 
the  damage  would  have  been  done  without  such  concurrence, 
so  that  it  cannot  be  attributed  to  that  cause  for  which  he  is 
answerable."  Shaw,  C.  J.,  in  Marble  v.  City  of  Worcester^ 
4  Gray,  395.  The  same  rule  has  been  more  briefly  stated  by 
Beck,  J.,  in  Dubuque  Wood  <&  Coal  Ass^n  v.  City  and 
County  of  Dubuque^  30  Iowa,  176.  Conceding  this  to  be  a 
correct  statement  of  the  law,  we  have  to  inquire  whether  the 
district  court  correctly  applied  it  to  the  facts  of  this  case, 
and  we  feel  constrained  to  say  that,  in  our  opinion,  it  did  not. 
Ordinarily,  trains  remain  on  the  track.  If  they  do  not, 
it  must,  ordinarily,  be  assumed  that  it  is  caused  by  the  negli- 
gence of  some  one,  unless  the  accident  appears  to  have  been 
inevitable.  In  this  case  it  must  be  assumed  that  the  negli- 
gence of  the  defendant  caused  the  train  to  leave  the  track. 
The  plaintiff  was  called  on  in  a  sudden  emergency  to  act. 
It  cannot  be  expected  that  he  would  remain  passive.  He  was 
justified  in  so  acting  as  to  best  protect  himself  and  preserve 
the  property  under  his  charge.  If  he  had  sprung  from  the 
engine  to  the  ground  and  been  injured,  he  undoubtedly  could 
have  recovered,  provided  he  acted  prudently  in  so  doing. 
Buel  V.  New  York  Cent,  B.  Co.^  31  N.  T.,  314;  Coulter  v. 
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American  M.  U.  Exp,  Co.<,  5  Lans.,  67.  Instead  of  doing 
this,  he  concluded  to  reverse  the  lever.  Now,  whether  this 
was  the  proper  thing  to  do,  and  whether  the  plaintiff  was 
negligent  in  so  doing,  it  was  for  the  jury  to  say.  Conceding 
that  plaintiff  was  not  negligent,  and  that  the  injury  was 
not  received  because  of  inevitable  accident,  then  it  must  fol- 
low that  the  negligence  of  the  defendant  caused  the  injury. 
True  it  is  that  reversing  the  lever  is  one  of  the  ordinary 
hazards  of  the  plaintiff's  employment;  yet,  if  the  negligence 
of  the  defendant  required  such  act  to  be  done  at  that  partic- 
ular time,  and  the  plaintiff  was  not  guilty  of  negligence, 
but,  on  the  contrary,  acted  prudently,  with  due  regard  for  his 
own  safety  and  the  safety  of  others,  then  Hhe  defendant  is 
liable,  because  the  negligence  of  the  defendant  is  the  proxi- 
mate cause  of  the  injury. 

We  are  unable  to  distinguish  this  from  the  Squib  Case^ 
which  was  decided  years  ago,  and  has  been  frequently  referred 
to.  In  that  case  a  squib  was  thrown  from  place  to  place, 
until  finally  a  person  was  injured  by  it.  The  first  perfeon 
who  so  threw  the  squib  was  held  liable  for  the  injury.  Scott  v, 
Shepherdy  2  W.  BL,  892.  Each  person  subsequent  to  the  first 
threw  the  squib  to  protect  himself  and  his  property  from 
injury.  So,  here,  the  plaintiff  reversed  the  lever  to  protect 
himself  and  the  property  under  his  charge  from  conse- 
quences which  would  probably  follow  the  negligent  act  of  the 
defendant.  See,  also.  Palmer  v.  Andover,  2  Cush.,  600; 
Allen  V.  Ilancochy  16  Vt.,  230;  Woodward  v.  Ahom^  35 
Me.,  271.  It  may  possibly  be  true,  as  suggested  by  counsel 
for  the  defendant,  that,  if  the  plaintiff  had  been  injured  as  he 
was  while  reversing  the  lever  for  the  purpose  of  stopping  the 
train  to  prevent  it  from  running  over  cattle  on  the  track, 
the  defendant  would  not  be  liable,  although  the  cattle  got  on 
the  track  because  it  was  not  fenced.  It  is  sometimes  exceed- 
ingly difiicult  to  determine  to  which  class  a  case  belongs.  But 
there  is,  and  must  of  necessity  be,  a  dividing  line.  It  may, 
apparently,  in  some  cases,  have  the  appearance  of  being  arbi- 
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trary.  This  cannot  be  avoided.  But  we  think  the  failure  to 
fence  would  be  more  remote  from  the  immediate  cause  of  the 
accident  than  in  the  case  at  bar.  Besides  this,  to  reverse  the 
lever  for  such  a  cause  might  well  be  regarded  as  one  of  the 
ordinary  hazards. 

Kevebsed. 


Shirland  et  al  t.  The  Union  Nat.  Bank  of  Massilon,  Ohio. 

1.  Estoppel:  judgment  bt  default:  how  far  conclusive.  A  judg- 
ment rendered  ^gainst  the  defendants  in  a  cause,  upon  their  default,  is 
cocclusive  upon  them  as  to  those  rights  only  which  were  assailed  by  the 
petition,  and  which  they  were  thus  called  upon  to  defend. 

2.  Homestead:  abandonment:  pacts  not  conrtitutino.     The  eri- 
131    IS  dence  in  this  case  considered,  (see  opinion,)  and  hfld  not  sufficient  to 

establish  the  abandonment  by  plaintiffs  of  their  homestead. 

Appeal  from  Franklin  Circuit  Court. 

Friday,   October  24. 

Action  in  equity  to  enjoin  the  sale  on  execution  of  a  cer- 
tain forty  acre  tract  of  land,  on  the  the  ground  that  the 
property  is  exempt  as  the  homestead  of  plaintiffs.  The  judg- 
ment of  the  circuit  court  was  for  plaintiffs,  and  defendant 
appeals. 

McKemie  <&  Hemingway y  for  appellant. 

William  Hoy  and  Taylor  c6  Evans^  for  appellees. 

Eeed,  J. — The  petition  alleges  that  the  plaintiff,  Martha 
A.  Shirland,  became  the  owner,  in  1878,  of  a  farm  of  one 
hundred  and  sixty  acres,  and  that  the  forty  acres  in  question 
was  occupied  by  her  and  her  family  as  a  homestead  in  the 
spring  of  1879,  and  has  been  so  occupied  ever  since,  and  that 
it  was  so  occupied  when  the  debt  on  which  defendant's  judg- 
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ment  was  rendered  was  contracted.  It  also  alleges  that,  before 
defendant's  judgment  was  rendered,  she  mortgaged  said  farm  to 
one  Wesley  Molt,  and  that  Vroman  &  Sale  obtained  a  judgment 
against  her,  which  was  a  lien  on  the  whole  of  the  premises, 
and  which  was  assigned  to  said  Wesley  Mott,and  that  defend- 
ant, after  it  obtained  its  judgment,  instituted  a  suit  in  equity 
against  said  Mott  and  plaintiffs,  alleging  that  said  mortgage 
was  without  consideration,  and  was  given  for  the  purpose  of 
defrauding  the  creditors  of  plaintiffs,  and  that  said  judgment 
was  in  fact  paid  off  and  discharged  by  plaintiffs,  but  that 
they  procured  it  to  be  assigned  to  Mott  for  the  same  fraudu- 
lent purpose,  and  praying  that  said  mortgage  and  judgment 
be  adjudged  to  be  fraudulent  and  void,  and  to  constitute  no 
lien  or  incumbrance  on  said  premises.  It  is  also  alleged  that 
plaintiffs  made  no  defense  to  said  action,  and  that  a  judgment 
was  entered  therein,  finding  that  the  allegations  in  the  peti- 
tion, with  reference  to  said  mortgage  and  judgment,  were 
true,  and  adjudging  that  the  same  were  fraudulent  and  void, 
and  constitute  no  lien  on  said  premises,  and  ordering  that 
the  whole  of  the  premises  be  subjected  to  the  payment  of 
defendant's  judgment,  free  and  clear  of  all  claim  or  lien  of 
said  Wesley  Mott,  and  that  defendant  now  claims  that  the 
effect  of  this  judgment  is  to  subject  the  whole  of  said  farm  to 
sale  in  satisfaction  of  said  judgment,  without  regard  to  plaint- 
iffs' homestead  right,  and  has  caused  execution  to  be  levied 
on  the  same,  and  will  sell  the  whole  of  it,  unless  prevented. 
Defendant  admits  that  plaintiffs  occupied  the  portion  of  the 
premises  in  conti'oversy  as  a  homestead  at  the  time  the  debt 
was  contracted  on  which  its  judgment  was  obtained,  but  de- 
nies that  she  has  continued  to  occupy  the  same  since  that  time, 
and  denies  that  it  is  now  exempt  as  a  homestead.  It  alleges 
that  the  judgment  in  the  action  against  Mott  and  plaintiffs 
is  an  adjudication  of  the  rights  of  the  parties  with  reference 
to  the  claim  now  made.  It  also  alleges  that  there  are  valid 
liens  on  that  portion  of  the  farm  not  claimed  by  plaintiffs  as 
their  homestead,  which  are  superior  to  the  lien  of  its  judg- 
VoL.  LXV— 7 
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ment,  and  are  sufficient  in  amount  to  consume  the  same,  so 
that  tlie  portion  claimed  as  a  homestead  is  the  only  portion 
of  the  farm  from  which  it  will  be  able  to  realize  anything  on 
its  judgment;  and  that  it  expended  a  large  amount  of  money 
in  the  action  for  removing  the  apparent  lien  of  the  Mott 
mortgage  and  judgment;  and  that,  as  plaintiffs  were  parties 
to  that  suit,  and  had  an  opportunity  to  assert  therein  their 
right  of  homestead,  and  neglected  to  assert  it,  they  are  now 
estopped  to  claim  that  the  property  is  exempt  as  a  homeetead. 
The  evidence  shows  that  plaintiffs  have  not  lived  on  the 
premises  continuously  since  defendant's  judgment  was  ren- 
dered. The  questions  presented  by  the  record,  then,  are — 
Firsts  whether  the  judgment  in  the  former  action  is  an  adju- 
dication of  plaintiffs'  right  of  homestead  in  the  premises; 
Second^  whether  plaintiffs  are  estopped  from  claiming  now 
that  the  premises  are  exempt  as  a  homestead,  by  their  failure 
to  assert  their  homestead  right  in  the  former  action ;  and, 
Thirds  whether  they  have  forfeited  their  right  of  homestead 
by  the  abandonment  of  the  premises. 

I.  In  determining  the  effect  of  the  former  judgment,  it  is 
necessary  to  refer  to  the  pleadings  on  which  it  is  based,  and 
1.  estoppel:  consider  the  subject-matter  of  the  controversy  as 
default?  how  shown  by  the  pleadings,  as  well  as  the  language 
sive.  '  of  the  judgment  itself.  The  judgment  was 
entered  by  default,  and  the  only  pleading  in  the  case  was  the 
petition.  It  was  alleged  in  the  petition  that  the  mortgage 
given  to  Wesley  Mott  was  given  without  consideration,  and 
was  executed  for  the  sole  purpose  of  hindering,  delaying  and 
defrauding  plaintiffs'  creditors  in  the  collection  of  their  debts. 
It  was  also  alleged  that  the  judgment  in  favor  of  Vroman  & 
Sale  was  in  fact  paid  off  by  plaintiff,  but  was,  by  her  request, 
assigned  to  Mott,  without  any  consideration,  and  for  the  pur- 
pose of  having  said  farm  sold  on  execution  issued  thereon  and 
bought  in  by  Mott,  and  the  title  thereto  held  by  him  in  trust 
for  plaintiff.  These  were  the  only  wrongs  complained  of  in 
the  petition,  and  the  relief  demanded  was  "  that  said  mort- 
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^^e  be  set  aside,  canceled,  and  held  for  naught;  also  that 
the  Hen  of  said  judgment  to  Vroman  &  Sale  be  declared 
subsequent  to  complainant's,  and  that  the  execution  sale  or 
other  proceedings  thereunder  be  declared  fraudulent  and  void 
and  of  no  effect  as  against  complainant's  judgment;  that  said 
northwest  quarter  of  17-91-21  be  subjected  to  the  payment 
of  complainant's  claim,  free  and  clear  of  all  claim  of  said 
Wesley  Mott;"  and  the  judgment  is  in  substantially  the  lan- 
guage of  this  prayer. 

We  think  it  very  clear  that  this  judgment  is  not  an  adju- 
dication of  plaintiffs'  homestead  right  in  the  premises.  The 
judgment  of  a  court  of  competent  jurisdiction  is  conclusive 
on  the  parties  as  to  all  points  directly  involved  in  it  and  nec- 
essarily determined,  but  is  conclusive  as  to  none  others. 
Haight  v.  City  of  Keokuk^  4  Iowa,  199;  Delany  v.  Reade^ 
Id.,  292.  The  homestead  right  of  plaintiffs  in  the  premises 
was  in  no  manner  questioned  in  the  proceedings.  No  com- 
plaint is  made  in  the  petition  with  reference  to  the  subject 
of  that  right,  and  no  relief  is  asked  as  against  it.  The  only 
complaint  related  to  the  fraudulent  mortgage  and  the  judg- 
ment, which  had  in  fact  been  satisfied,  and  the  only  relief 
demanded  was  that  the  premises  be  subjected  to  defendant's 
judgment,  free  and  clear  of  all  claim  in  Mott's  favor  under 
said  mortgage  and  judgment;  and  the  judgment  does  not 
undertake  to  give  any  relief  except  as  against  the  mortgage 
and  judgment  complained  of  We  think  it  clear  that  the 
only  questions  concluded  by  it  are  those  which  relate  to  said 
mortgage  and  judgment. 

II.  We  think  it  clear,  also,  that  plaintiffs  are  not  estopped 
from  asserting  that  the  premises  are  exempt  as  their  home- 
stead, by  reason  of  their  failure  to  plead  that  right  in  the 
former  case.  As  we  have  seen,  their  right  in  that  respect 
was  in  no  manner  questioned  in  that  proceeding,  and  no 
relief  was  demanded  with  reference  to  it.  They  were,  there- 
fore, not  called  upon  to  assert  it.  It  was  not  attacked,  and 
they  were  not  called  upon  to  defend  it;  and  we  do  not  see 
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that  the  case   comes   within  any  principle   of  the   law   of 
estoppel. 

III.     The  evidence  shows  that  plaintiffs  moved  into  the 

place  in  March,  1879,  and  that  they  cultivated  it  that  year. 

a.  HOME-         Plaintiff,  S.  G.  Shirland,  is  a  millwright  by  trade, 

doiiraent:       and  about  the  first  of  June,  1880,  he  left  home 

facta  not  con-    .        ,  /.  i  .  •  ^    i       .  -rr 

stitutiug.  for  the  purpose  01  working  at  said  busmess,  Ue 
went  to  Le  Grand,  in  Marshall  county,  and  was  employed 
there  for  one  year.  The  other  plaintiff  remained  on  the  farm 
with  their  only  child  (a  son)  until  the  next  February,  when 
she  also  went  to  Le  Grand  for  the  purpose  of  boarding  the 
son  while  he  should  attend  school  at  that  place.  She  rented 
the  farm  to  a  party  who  occupied  the  dwelling-house,  in  which, 
however,  she  retained  the  use  of  two  rooms,  where  she  kept 
the  greater  part  of  her  household  goods.  The  family  lived 
together  and  kept  house  at  Le  Grand  until  about  July,  1881, 
when  the  husband  went  to  Marshalltown,  where  he  worked  at 
his  trade  for  nine  months,  when  he  returned  to  Le  Grand. 
The  wife  and  son  remained  there  during  his  absence.  On  his 
return,  he  found  employment  at  his  trade,  and,  as  we  under- 
stand the  evidence,  the  family  continued  to  reside  there  until 
this  suit  was  instituted.  During  all  the  time  of  their 
absence,  they  retained  the  use  of  a  portion  of  the  dwelling- 
house  on  the  farm,  and  kept  there  the  greater  part  of  their 
furniture  and  household  effects.  We  think  the  evidence 
shows  that  there  was  no  intention  to  abandon  the  homestead 
finally,  and  that  their  absence  from  it  was  but  temporary. 
The  husband  was  away  pursuing  his  ordinary  business,  and 
the  wife,  that  she  might  board  and  be  with  the  son  while  he 
was  attending  school,  and  the  intention  of  both  was  to  return 
to  it  when  the  purpose  for  which  they  went  away  was  accom- 
plished. Under  these  circumstance,  it  is  very  clear  that  they 
did  not  forfeit  their  homestead  right.  See  Fyffe  v,  Beers^ 
18  Iowa,  4. 
The  judgment  of  the  circuit  court  is 

Affibmrd. 
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Debbe  &  Co.  V.  Needles,  Defendant,  and  Fishbb,  Inter- 

VENOB. 

1.  Appeal  to  Supreme  Court:  buffioibnoy  of  abstract.     An 

abstract  which  recites  that  it  is  an  abstract  of  all  the  evidence,  and  that, 
within  the  time  fixed  by  the  court,  the  appellant  filed  his  bill  of  excep- 
tions, '*  embracing  all  the  foregoing  testimony  and  record,**  is  sufficient, 
without  stating  that  the  bill  of  exceptions  was  properly  authenticated 
when  it  was  filed;  for  that  will  be  presumed. 

2.  Exceptions  to  Instructions :  how  and  when  madb.    Exceptions 

to  instructions,  made  by  appellant  in  a  motion  for  a  new  trial  on  the 
same  day  when  the  vevdict  was  returned,  setting  forth  the  grounds  of 
his  exceptions,  were  made  in  time,  and  were  sufficient,  under  Code,  § 
2789. 

3.  Fraud:  in  transfer  of  chattels  :  evidbncb.    Fraud  may  be  estab- 

lished by  circumstantial  evideoice.  Accordingly,  the  fact  that  F.  bought 
a  horse,  harness  and  buggy  of  N.,  who  was  largely  indebted,  when 
he  (F.)  had  no  use  for  the  property,  and  the  fact  that  he  soon  returned 
the  property  to  N.  to  be  used  as  his  own,  were  proper  to  be  submitted  to 
the  jury  upon  the  question  of  the  good  faith  of  the  transaction- between 
them. 

4.  Sale  of  Chattels:  possession:  loan  to  seller:  notice:  code,  § 

1923.  A  sale  of  personal  property,  accompanied  with  delivery  and  pos- 
session, may  be  valid,  without  the  general  public*s  having  any  knowledge 
upon  the  subject,  and  without  the  sale's  being  evidenced  by  any  written, 
acknowledged  and  recorded  instrument  (Code,  §  1923.)  All  that  the 
statute  requires  is  that  there  shall  be  such  a  change  of  possession  as 
shall  give  to  parties  dealing  with  the  seller  or  buyer  notice  of  the  trans- 
action. Accordingly,  where  one  in  good  faith  purchases  chattels  and 
takes  possession  thereof,  he  may  afterwards  loan  or  hire  them  to  the 
seller  without  making  them  subject  to  attachment  for  the  seller's  debts. 

Appeal  from  Caaa  Circuit  Court. 

Fkidat,  October  24. 

The  plaintiffs  commenced  an  action  by  attachment  against 
the  defendant,  G.  M.  Keedles,  and  attached  a  horse,  buggy, 
and  harness.  E.  G.  Fisher  intervened  in  the  action,  claim- 
ing that  he  was  the  absolute  owner  of  the  property,  by  pur- 
chase from  the  defendant,  Needles.  The  plaintiffs,  in  their 
answer  to  the  petition  of  intervention,  claimed  that  the  pre- 
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tended  purchase  of  the  property  by  Fisher  was  without  con- 
sideratioo,  and  made  with  the  intent  to  hinder,  delay,  and 
defraud  the  creditors  of  Needles.  They  also  claimed  that 
said  Needles  retained  possession  of  the  property,  and  that 
there  was  no  record  of  any  bill  of  sale  thereof  There  was  a 
trial  by  jury,  and  a  verdict  and  judgment  for  the  plaintiffs, 
and  Fisher,  the  intervenor,  appeals. 

Chapman  <&  Ghapmarv  and  L.  L,  Be  Lano^  for  appellant. 

Smithy  Carson  cfe  Harl  and  A.  S.  ChurchiUy  for  appel- 
lees. 

KoTHROOK,  Ch.  J. — I.     Some  question  is  made  by  counsel 

for  appellees  as  to  the  sufficiency  of  appellant's  abstract.     It 

J.  APPBAL  to    ift  claimed  that  it  does  not  show  that  the  bill  of 

Surtflum-     exceptions  was  certified  by  the  judge,  and  made 

cioficv  of 

abstract.  part  of  the  record,  and  that  the  abstract  does  not 
purport  to  set  out  the  bill  of  exceptions.  The  abstract  recites 
that  it  is  an  abstract  of  all  the  evidence,  and  that,  within  the 
time  fixed  by  the  court,  the  intervenor  filed  his  bill  of  excep- 
tions, "embracing  all  the  foregoing  testimony  and  record." 
This  is  sufficient.  It  will  be  presumed  that  the  bill  of  excep- 
tions was  properly  authenticated  when  it  was  tiled. 

II.  Error  is  assigned  upon  the  giving  of  the  second  and 

third  instructions  to  the  jury.     No  exceptions  were  taken  to 

%  BxcBP-        the  instructions  when  given.     But,  on  the  same 

instructions:   day  ou  which  the  verdict  was  returned,  the  inter- 
how  and  .  ..1.  .  .  -I  .    1  . 
when  made,     venor,  in  a  motion  tor  a  new  trial,  excepted  to 

said  instructions,  and  set  out  the  grounds  of  his  exceptions. 

This  is  sufficient.     Code,  §  2789. 

III.  The  testimony  of  the  intervenor  is  to  the  effect  that 
he  bought  the  horse  and  buggy  and  harness  of  Needles  on 
the  fifteenth  day  of  August,  1882,  and  paid  him  $450  in  cash 
therefor;  that  he  took  possession  of  the  property  and  put  it 
in  his  stable  near  the  city  of  Atlantic;  that  the  property 
remained  in  his  possession  about  two  days,  when  Needles 
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wanted  to  use  the  property,  and  proposed  that  he  would 
pay  for  its  keeping  in  town,  and  give  Fisher  the  privilege 
of  using  it;  that  he  let  Needles  have  the  horse,  harness, 
and  buggy  on  this  agreement;  that  Needles  took  the  prop- 
erty to  a  feed  stable  in  Atlantic,  and  Fisher  used  it  frequently; 
that  Needles  was  to  keep  them  until  about  November  first  in 
the  same  year;  that  the  day  the  property  was  attached  Nee- 
dles brought  the  horse  to  Fisher's  place,  saying  he  did  not 
want  him  any  longer;  that  he  came  on  horseback  about  11 
o'clock;  and  that  Fisher  took  the  horse  and  rode  him  back 
to  Atlantic,  and  put  him  in  the  same  stable  where  Needles 
had  been  having  him  kept,  and  Fisher  went  to  a  station  on 
the  railroad  near  Atlantic,  and,  upon  returning  on  the  even- 
ing of  the  same  day,  he  found  that  the  property  had  been 
attached  by  the  sheriff.  This  was  on  the  sixteenth  of  October, 
1882.  It  appears  from  other  evidence  in  the  case  that  tlie 
horse  and  other  property  were  kept  at  the  same  feed-stable  or 
livery-barn  from  the  thirtieth  of  July  up  to  the  time  of  the 
attachment,  with  the  exception  of  occasional  absences  of  froni 
one  to  three  days.  It  is  claimed  in  the  motion  for  a  new  trial 
that  the  court  erred  in  "giving  the  second  instruction  to  the 
jury,  it  being  misleading,  there  being  no  evidence  before  the 
jury  that  Fisher,  at  the  time  of  the  alleged  sale,  knew  of  the 
insolvency  of  Needles,  nor  was  there  any  evidence  that  he  did 
not  purchase  the  property  in  good  faith,  and  for  an  ade- 
quate and  valuable  consideration." 

We  think  there  was  evidence  in  the  case  sufficient  to  war- 
rant that  part  of  the  instructions  complained  of.     It  is  true, 
there  is  no  direct  evidence  contradictina:  the  tes- 
cSTiteis:^^      timony  of  Fisher  to  the  effect  that  he  bought  the 
evidence.        property  in  good  faith,  and  paid  for  it  in  cash. 
But  direct  evidence  was  not  necessary.     Fraud  may  be  estab- 
lished by  circumstantial  evidence.     It  appears  that  Fisher 
and  Needles  were  friends,  and  that  they  were  together  often, 
and  were  in  the  habit  of  riding  around  together.     Needles 
was  largely  indebted.     The  fact  that  Fisher  bought  a  horse, 
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harness,  and  buggy  of  Needles,  wlien  he  (Fisher)  had  no  nse 
for  the  property,  and  the  fact  that  he  soon  returned  the  prop- 
erty to  Needles  to  be  used  as  his  own,  were  circumstances 
proper  to  be  submitted  to  the  jury  upon  the  Question  of  the 
good  faith  of  the  transaction  between  them. 

IV.  That  part  of  the  third  instruction  which  is  complained 
of  is  as  follows:  "It  is  claimed  by  Fisher  that,  when  he 
bought  the  property  on  the  fifteenth  of  August, 
^sselslon  •  ^^  ^^  delivered  to  him  and  kept  by  him  in  his 
lerPnSuce;  possession,  one,  two,  or  three  days,  after  which 
code.  %  1923.  ^j  j^g  j^^  loaned  it  back  to  Needles  for  a  time.  If 
the  property  at  the  time  of  the  alleged  sale  was  delivered  by 
Needles  to  Fisher,  and  left  with  Fisher  at  his  place,  and 
Fisher  retained  the  full,  complete,  and  actual  possession 
thereof  for  such  length  of  time  as  that  the  public  generally 
became  apprised  of  Fisher's  purchase,  and  if  his  said  posses- 
sion became  generally  known  in  the  community,  this  would 
be  such  a  delivery  of  possession  as  would  protect  Fisher's 
title;  and,  if  this  is  true,  the  fact  that  at  some  time  afterwards 
he  loaned  the  property  to  Needles  for  a  short  time,  and  for  a 
temporary  purpose,  would  not  make  the  property  liable  to 
attachment  at  the  suit  of  Needles'  creditors.  But  if  Fisher's 
possession  under  his  alleged  purchase  was  for  so  short  a  time, 
and  under  such  circumstances  as  that  the  community  gener- 
ally would  not  probably  become  apprised  therefrom  of 
the  change  of  ownership,  and  if  the  property  was  allowed 
to  go  back  into  Needles'  possession,  and  remain  there 
any  considerable  length  of  time,  with  apparently  the  same 
appearance  of  ownership  in  Needles  as  had  existed  before  the 
alleged  sale,  and  if  it  still  remained  so  in  Needles'  possession 
up  to  the  time  the  attachment  was  laid  upon  it,  then  the 
plaintiffs,  as  attaching  creditors,  will  hold  the  property  under 
the  attachment." 

Section  1923  of  the  Code  provides  that  sales  of  personal 
property,  where  the  vendor  retains  actual  possession  thereof, 
are  void  as  to  existing  creditors  or  subsequent  purchasers 
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withont  notice,  unless  evidenced  by  a  written,  acknowledged^ 
and  recorded  instrument.  The  question  to  be  determined  in 
this  case  is,  did  Needles  retain  the  possession?  (^t  cannot  be 
claimed  that  where  one  in  good  faith  purchases  property  and 
takes  possession  thereof,  he  may  not  afterwards  loan  it  or  hire 
it  to  the  seller.  The  objection  to  the  instruction  is  that  the 
jury  are  therein  directed  that,  in  order  to  find  the  sale  a  valid 
one,  it  must  be  found  that  Fisher  retained  the  full  and  complete 
actual  possession  of  the  property  for  such  length  of  time  as  that 
the  public  became  generally  apprised  of  Fisher's  purchase, 
and  that  his  possession  became  generally  known  in  the  com- 
munity. This,  we  think,  was  erroneous.  A  sale  of  personal 
property,  accompanied  by  delivery  and  possession,  may  be 
valid,  without  the  public  having  any  knowledge  upon  the 
subject.  Such  a  rule  is  not  susceptible  of  proof  as  a  fact,  and, 
indeed,  the  public  never  generally  become  advised  of  so  trivial 
a  transaction  as  the  sale  of  a  horse,  buggy,  and  harness.  The 
purpose  of  the  statute  is  that  there  shall  be  such  a  change  of 
possession  as  will  give  to  parties  dealing  with  the  seller  or 
buyer  notice  of  the  transaction.  It  is  such  transfer  of  dominion 
over  the  property  as  to  impart  notice  to  persons  dealing  with 
reference  to  the  property  that  the  title  has  been  transferred, 
or  such  possession  as  will  put  such  persons  in  possession  of 
such  facts  as  will  lead  to  inquiry  as  to  the  ownership.  It  is 
sometimes  said  that  the  possession  must  be  such  as  to  be 
notice  to  the  world.  This  does  not  mean  notice  to  the  pub- 
lic generally,  but  to  those  who  propose  to  purchase  the  prop- 
erty or  deal  with  reference  to  itT]  For  the  error  in  giving 
this  instruction  the  judgment  must  be 

RjcvjckSED. 
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BuNCE   V.    BuNCB   ET   AL. 

1.  Guardian  and  Ward :  action  on  bond  :  procbeds  of  real  estate. 
The  sureties  in  an  ordinary  guardian *8  bond,  required  by  section  2246  of 
the  Code,  are  not  liable  for  the  wrongs  of  the  guardian  in  selling  his 
ward's  real  estate  and  in  squandering  the  proceeds  thereof.  Section 
2261  of  the  Code  provides  a  special  bond  to  secure  the  ward  against  such 
wrongs.  Madison  Co,  r.  Johnston,  51  Iowa,  152,  followed,  and  Bunes 
V,  Bunce,  59  Iowa,  533,  explained. 

Appeal  from   Cerro  Oordo   District  Court. 

Fkiday,  October  24. 

This  is  an  action  upon  a  guardian's  bond.  There  was  a 
demurrer  to  the  petition,  which  was  sustained,  and  plaintiff 
appeals.     The  facts  appear  in  the  opinion. 

Blythe  cfe  Marhley  and  Brown  ds  Carney^  for  appellant 

Richard  Wilber^  for  appellees. 

RoTHRocK,  Ch.  J. — It  is  averred  in  the  petition,  in  sub- 
stance, that  George  L.  Bunce  was  appointed  guardian  of 
defendant  on  the  fifth  day  of  January,  1871,  and  that  on  the 
same  day  he  tiled  a  guardian's  bond  in  the  penal  sum  of 
$3,000,  with  the  defendants,  James  G.  Beebe  and  George 
Vermilya,  as  sureties,  and  that  he  immediately  made  appli- 
cation to  sell  certain  real  estate,  the  property  of  plaintiff,  and 
that  an  order  of  sale  was  made  in  pursuance  of  said  applica- 
tion; that  said  real  estate  was  sold  by  said  guardian  for  the 
sum  of  $1,675,  and  that  the  same  was  conveyed  to  the  pur- 
chasers by  said  guardian,  and  the  sales  were  approved  and 
confirmed  by  the  court;  that  said  guardian  is  plaintifi''s 
father,  and  that  the  application  to  sell  the  real  estate  of  the 
plaintiflF  was  wrongful,  and  that  false  grounds  were  alleged 
therein  in  order  to  procure  the  order  of  sale;  that  said  sale  was 
not  necessary  to  pay  the  charges  and  expenses  of  education  of 
the  plaintiff;  that  plaintiff's  father  was  then  abundantly  able  to 
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support  plaintilSf  and  educate  him;  that  said  guardian  wr6ng- 
fully  neglected  to  file  any  sale-bond  before  said  sale  was 
made,  and  procured  said  order  of  sale  in  bad  faith,  and  that 
he  sold  more  of  said  real  estate  than  was  necessary  for  any 
wants  of  the  plaintiff,  and  that  he  wrongfully  failed  to  comply 
with  the  direct  order  of  the  court,  requiring  him  to  loan  the  pro- 
ceeds of  the  sale,  but  wholly  disregarded  said  order,  and  con- 
verted the  money  received  for  said  real  estate  to  his  own  use; 
that  on  the  nineteenth  day  of  January,  1883,  the  court 
ordered  said  guardian  to  forthwith  pay  over  all  of  said  money 
in  his  hands>  and  that  he  refuses  to  make  such  payment, 
pleading  his  inability  to  do  so;  that  said  guardian  has  wasted 
and  squandered  the  entire  proceeds  of  the  sale  of  said  real 
estate;  and  judgment  is  demanded  upon  said  bond  for  the 
sum  of  $3,000,  the  amount  of  the  penalty  thereof. 

A  copy  of  the  bond  is  exhibited  with  the  petition,  and  the 
condition  of  the  bond  is  as  follows:  ^'The  condition  of  the 
above  obligation  is  such  that  if  the  above-named  George  L. 
Bunce,  who  has  been  appointed  guardian  of  the  said  Simon 
G.  Bunce,  shall  faithfully  discharge  his  trust  as  such  guard- 
ian according  to  law,  and  shall  render  a  fair  and  just  account 
of  said  guardianship  from  time  to  time,  whenever  thereunto 
required  by  law,  and  render  and  pay  to  said  minor  all 
moneys,  goods,  chattels,  title-papers,  and  effects  which  may 
come  to  the  hands  or  possession  of  such  guardian  belonging 
to  such  minor,  when  he  shall  be  entitled  thereto,  or  any  sub- 
sequent guardian,  should  such  court  so  direct,  then  this  obli- 
gation to  be  void,  or  otherwise  to  remain  in  full  force  and 
virtue."  The  demurrer  was  upon  the  following  grounds: 
«(1)  The  petition  on  its  face  shows  that  the  action  is  brought 
to  recover  the  proceeds  of  land  sold  by  said  guardian,  and 
for  failure  to  pay  over  the  same,  and  defendant  is  not  liable 
therefor  on  the  bond  in  suit,  and  that  the  same  was  not  given 
to  secure  the  proceeds  of  land  sold  or  the  payment  thereof. 
(2)  Said  defendant  demurs  to  that  part  of  plaintiff's  petition 
claiming  for  the  proceeds  of  land  sold  by  said  guardian,  for 
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the  defendant  is  not  legally  liable  therefor  on  the  bond  set 
out  in  the  petition.  (3)  Defendant  demurs  to  that  part  of 
the  petition  which  alleges  that  the  guardian  wrongfully  pro- 
cured the  order  of  court  for  the  sale  of  the  said  land,  and  that 
said  sale  was  not  necessary,  nor  for  the  interest  of  the  plaint- 
iff, for  the  reason  that  it  appears  from  the  petition  that  the 
said  matters  were  adjudicated  by  the  circuit  court  when  said 
order  of  sale  was  granted,  and  plaintiff  is  estopped  from  a 
new  trial  of  said  matters." 

This  demurrer  was  filed  by  the  defendant,  George  Ver- 
milya,  one  of  the  sureties  in  the  guardian's  bond,  and  it  will 
be  remembered  that  in  determining  the  case  we  are  dealing 
with  the  rights  of  the  plaintiff  as  against  the  surety  in  the 
bond.  It  is  charged  in  the  petition  that  the  guradian  wrong- 
fully neglected  to  file  any  sale-bond  before  said  sale.  This 
leads  us  to  inquire  whether  the  surety  in  the  bond  which  was 
given  is  liable  for  the  proceeds  of  the  sales  of  real  estate.  In 
the  case  of  Madison  Co.  v.  Johnston^  61  Iowa,  152,  it  was 
sought  to  recover  from  a  surety  on  a  guardian's  bond  the  pro- 
ceeds of  the  sale  of  certain  real  estate.  The  conditions  of  the 
bond  in  that  case  were  in  nearly  the  same  words  as  the  con- 
dition of  the  bond  in  the  case  at  bar.  It  was  held  that  the 
surety  was  not  liable,  because,  when  the  bond  was  given,  it 
was  not  contemplated  that  the  guardian  would  become  the 
custodian  of  money  arising  from  the  sale  of  real  estate,  and 
because  the  law  requires  a  special  bond  for  the  faithful  per- 
formance of  the  duty  of  guardians  in  respect  to  the  sale  of 
the  real  estate  of  the  ward.  This  bond  was  required  by  sec- 
tion 2556  of  the  Revision  of  1860,  and  section  2261  of  the 
Code  contains  the  same  requirement.  That  case  is  decisive 
of  this.  It  is  true  that  in  the  case  cited  a  sale-bond  was 
given,  but  that  fact  in  no  manner  affects  the  principle 
involved  in  the  case.  It  is  said  in  the  opinion  that  "  it  is 
reasonable  to  suppose  that  the  bond  holds  the  surety  respon- 
sible for  the  failure  of  the  guardian  to  perform  duties  contem- 
plated when  the  instrument  was  executed.     The  failure  to 
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discharge  duties  not  contemplated  by  the  law  and  by  the  par- 
ties cannot  be  the  ground  of  recovery  against  the  surety." 
It  would  be  a  most  harsh  and  unjust  rule  to  require  the  surety 
in  the  bond  required  in  section  2246  to  answer  for  the  wrongs 
of  the  guardian  in  squandering  the  proceeds  of  the  sale  of  the 
real  estate,  when  by  section  2261  provision  is  made  for  a 
special  bond  for  the  purpose  of  securing  the  ward  in  that 
respect.  The  surety  in  the  first  bond  cannot  be  held  to  have 
contemplated  any  such  liability,  and,  under  the  law,  we  think 
he  makes  no  such  contract  and  enters  into  no  such  undertak- 
ing. The  general  bond  is  given  with  reference  to  the  per- 
sonal property,  and  the  sale-bond  with  reference  to  the  pro- 
ceeds of  the  sale  of  real  estate. 

The  allegations  of  the  petition  to  the  effect  that  the  order 
of  sale  was  wrongfully  obtained,  and  that  the  proceeds  of  the 
sale  were  wrongfully  and  fraudulently  converted,  would,  no 
doubt,  be  proper  as  against  the  sureties  in  a  sale-bond,  but 
they  cannot  affect  the  liability  of  sureties  on  the  general 
bond,  because  such  derelictions  of  duty  are  not  within  their 
undertaking.  Some  claim  is  made  by  counsel  to  the  effect 
that  a  right  of  action  was  recognized  by  this  court  in  favor 
of  plaintiff  in  the  case  of  Bunce  v.  Bunce,  59  Iowa,  533. 
That  was  a  controversy  about  the  same  subject-matter.  That 
was  an  action  to  set  aside  the  guardian's  •  deed  because  there 
was  no  sufficient  service  of  notice  on  plaintiff,  and  because 
the  petition  for  the  sale  was  insufficient,  and  because  no  sale- 
bond  was  given,  and  because  there  was  no*  approval  of  the 
deed.  In  that  case,  in  the  course  of  the  discussion,  showing 
the  distinction  between  a  probate  order  and  a  judgment,  it  is 
said  that  if,  in  procuring  the  order  of  sale,  the  guardian  "  is 
guilty  of  bad  faith  or  negligence,  and  thereby  involves  his 
ward  in  loss,  he  and  his  bondsmen  are  liable  therefor."  Of 
course,  the  bondsmen  referred  to  are  those  who  are  legally 
liable  'for  the  proceeds  of  the  sale  of  real  estate.  We  need 
not  pursue  this  branch  of  the  case  further.  It  is  enough  to 
say,  in  conclusion,  that  we  did  not  intend  in  that  case  to 
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question  the  soundness  of  the  opinion  in  the  case  of  Madi- 
son Co.  V.  Johnston^  supra.  We  think  the  demurrer  to  the 
petition  was  properly  sustained. 

Affirmed. 


Baboook  v.  The  TowNsrap  Board  of  Equalization  fob  Cass 
Township,  Clayton  County. 

1.  Appeal  to  Supreme  Ooort:   amount  iNvoLvifiD:   jubisdiction 

THE  BULE.  In  order  to  deprive  this  court  of  the  jnrisdiction  of  ftn 
appeal,  on  the  g>^und  that  the  amount  involved  does  not  exceed  $100, 
that  fact  must  affirmatively  appear  from  the  pleading.     Code,  §  3163. 

2.  Form  of  Action :  waiver  of  error  by  defendant.    Where  plaint- 

iff should  have  songfht  his  remedy  by  an  appeal  from  the  action  of  the 
board  of  equalization,  but,  instead  therereof,  he  proeecnted  his  case  as 
an  original  action,  and  defendant  answered  thereto  as  such,  and  made 
no  objection  to  the  form  of  the  proceedings,  and  was  defeated  in  the 
court  below,  held  that  it  could  not  for  the  first  time  in  this  court  be 
heard  to  object  to  the  form  of  the  proceedings. 

3.  Taxation;  monets  and  credits:  where  taxi£D:  change  of  own- 

ers residence:  evidence  to  establish.  Moneys  and  credits  are 
taxable  only  in  the  county  of  the  owner^s  residence.  For  evidence 
which  is  held  sufficient  to  establish  the  change  of  plaintiff's  residence 
from  the  county  in  which  he  was  taxed,  see  opinion. 

Appeal  from  Claytoth  Circuit  Court. 

Friday,  October  24. 

The  township  assessor  of  Cass  township,  in  Clayton 
county,  assessed  plaintiff  for  taxation  for  the  year  1883  on 
$10,000  of  moneys  and  credits.  Plaintiff  thereupon  filed 
his  petition  with  the  township  board  of  equalization,  asking 
that  said  assessment  be  stricken  from  the  assessment  list,  on 
the  ground  that  he  was  not  a  resident  of  Clayton  county, 
and  that  he  was  not  liable  to  taxation  on  said  property  in 
that  county.  The  board  of  equalization  refused  to  grant 
him   the   relief   prayed,   and  he  thereupon   instituted   this 
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suit  in  the  circuit  court,  praying  for  the  same  relief  on 
the  same  grounds.  The  action  was  brought  and  tried  as  an 
equitable  action,  and  the  circuit  court  rendered  judgment 
for  plaintiff  as  prayed,  and  defendants  appeal. 

J.  Larkin^  for  appellants.  ^ 

B.  TT.  Newberry  and  J.  0.  Crosby^  for  appellee. 

Heed,  J. — I.  Plaintiff  filed  a  motion  in  this  court  to  dis- 
miss the  appeal,  on  the  ground  that  there  is  no  certificate 
1.  APPRAL  to  of  the  trial  judge  that  the  case  involves  a 
court:™*         qnestion   of  law  on   which   it   is   desirable    to 

Toived:juri8-  have  the  opinion  of  this  court.  As  shown  in  the 
diction  the  /.    i  ,  r.      ,  .  i 

rule.  statement  of  the  case,  the  assessment  of  which 

plaintiff  complains  was  for  $10,000.  The  question  in  con- 
troversy between  the  parties,  however,  is  whether  plaintiff  is 
liable  to  be  taxed  in  Clayton  county  on  the  property  on 
which  the  assessment  was  made.  The  sum  involved  in  the 
litigation,  then,  is  the  amount  which  would  be  levied  as 
taxes  on  the  assessment.  But  this  amount  is  nowhere  stated 
in  the  pleadings,  nor  are  there  any  data  given  from  which  it 
can  be  determined.  It  does  not  appear,  then,  whether  the 
amount  involved  exceeds  $100  or  not.  Section  3163  of  the 
Code  provides  that  the  supreme  court  shall  have  appellate 
jurisdiction  over  all  judgments  and  decisions  of  all  other 
courts  of  record.  But  it  is  provided  by  section  3173  that 
''no  appeal  shall  be  taken  in  any  cause  in  which  the  amount 
in  controversy  between  the  parties,  as  shown  by  the  plead- 
ings, does  not  exceed  $100,  unless  the  trial  judge  shall  cer- 
tify that  such  cause  involves  the  determination  of  a  question 
of  law  upon  which  it  is  desirable  to  have  the  opinion  of  the 
supreme  court."  In  determining  the  extent  or  limitation  of 
the  right  of  appeal  to  the  supreme  court,  the  two  sections 
must  be  considered  together.  The  first  section  is  declaratory 
of  the  general  rule  on  the  subject;  the  other  establishes  an 
exception  to  that  rule.     The  general  rule  is  that  the  court 
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"has  appellate  jarisdiction  over  all  judgments  and  decisions 
of  all  other  courts  of  record;"  but  by  the  exception  cases  are 
excluded  from  the  operation  of  the  rule  when  "  the  amount 
in  controversy  between  the  parties,  as  shown  by  the  plead- 
ings, does  not  exceed  $100;"  and  in  that  class  of  cases  the 
court  has  jurisdiction  only  when  the  trial  judge  shall  give 
the  prescribed  certificate.  The  court  has  jurisdiction,  then, 
in  every  case  which  does  not  fall  within  the  exception;  and, 
to  defeat  the  jurisdiction,  the  fact  which  brings  the  case 
within  the  exception  must  affirmatively  appear  from  the 
pleadings.  It  is  not  shown  by  the  pleadings  in  this  case 
that  it  is  within  the  exception.  The  motion  to  dismiss  the 
appeal  is  therefore  overruled. 

IL  This  action  was  brought  and  tried  in  the  circuit  court 
as  an  original  action.  It  is  alleged  in  the  petition  that 
2.  FORM  of  ac-  plaintiff  appealed  from  tlie  order  of  the  board  of 
of^error^by*^  equalization  refusing  to  strike  the  assessment 
defendant  complained  of  from  the  list;  and  his  petition  to 
the  board  was  introduced  in  evidence  on  the  trial,  but  no 
consideration  appears  to  have  been  given  to  the  appeal. 
Appellants  now  insist  that,  as  an  appeal  from  the  order  of 
the  board  is  allowed  by  statute,  plaintiff  should  have  been 
limited  to  this  remedy,  and  that  his  original  action  should  have 
been  dismissed.  But,  whatever  the  real  merits  of  the  ques- 
tion here  urged  may  be,  we  think  it  very  clear  that  defend- 
ants have  waived  it.  They  appeared  in  the  circuit  court  in 
obedience  to  an  original  notice,  and  answered  plaintiff's  peti- 
tion, and  the  case  was  tried  on  its  merits  as  an  original  action, 
without  any  objection  on  their  part  as  to  the  character  of  the 
proceedings,  and  they  cannot  in  this  court  for  the  first  time 
be  heard  to  say  that  the  trial  should  have  been  upon  the 
appeal,  and  not  on  the  original  proceedings. 

III.     Plaintiff  was  taxable  on  his  moneys  and  credits  in 
the  county  of  his  residence,  and  at  no  other  place.     Bai'ber  v. 
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3.  taxation:  Fdrr^  54  Iowa,  57.  In  1880,  and  prior  to  that, 
Melifte^;*"  .  he  was,  without  any  question,  a  resident  of  Clay- 
change  of     '  ton  county,  and  of  the  township  in  which  the 

owner's  resl-  **  * 

denceto^cs-  assessment  in  question  was  made.  In  1877  lie 
tabiish.  owned  a  residence  in  the  village  of   Strawberry 

Point,  in  Clayton  county,  in  which  he  resided  with  his  wife. 
She  died  in  that  year,  but  he  continued  to  keep  house  until 
1879,  when  he  sold  his  residence,  and  went  to  live  with  his 
sister  in  the  same  village.  He  owned  a  farm  in  Fayette 
county,  which  was  occupied  by  a  tenant.  He  continued  to  live 
withhis  sister  at  Strawberry  Point  until  the  fall  of  1880,  when 
he  removed  a  portion  of  his  furniture  and  household  effects, 
and  stored  them  in  a  room  in  the  house  on  his  farm,  but  a  por- 
tion of  his  goods  he  left  at  the  residence  of  his  sister.  He 
also  took  his  trunk  and  valise,  containing  his  wearing 
apparel,  from  his  sister's  place,  stating  to  his  sister  at  the 
time  that  he  was  going  to  live  with  his  brother,  who  owned 
and  lived  on  a  farm  adjoining  the  one  owned  by  him  in  Fay- 
ette county.  He  took  his  trunk  and  valise  to  his  brother's 
house,  telling  him  and  his  family  at  the  time  that  he  had 
come  to  make  his  home  with  them.  He  swears  that  when 
he  left  Strawberry  Point  on  this  occasion  he  fully  intended 
to  make  his  home  in  Fayette  county.  He  continued  to  make 
his  home  at  his  brother's  until  the  summer  of  1882.  He 
frequently  returned  in  the  meantime,  however,  to  Strawberry 
Point,  and  on  some  of  these  occasions  remained  there  for 
some  time,  stopping  with  his  sister.  He  and  his  sister  were  the 
administrators  of  the  estate  of  her  deceased  husband,  and  the 
evidence  shows  that  his  object  in  going  to  Strawberry  Point  on 
these  occasions  was  to  give  attention  to  the  business  of  set- 
tling this  estate.  In  the  summer  of  1882  he  left  his  broth- 
er's place,  taking  his  trunk  and  clothing  with  him,  and 
returned  to  his  sister's  house.  He  remained  there  for  some 
time,  when  he  went  east  on  a  visit,  and  in  the  fall  he  was  mar- 
ried, and  returned  to  Strawberry  Point  with  his  wife,  and 
they  continued  during  the  winter  to  board  with  his  sister. 
Vol.  LXV— 8 


Digitized  byLjOOQlC 


lOl    6T8 


65      1141 
I34j 


lU  SUPREME  COURT  OF  IOWA, 

SehllBman,  Assignee,  ▼.  Webber  et  al. 

He  testified,  however,  that  it  was  liis  intention  during  all 
this  time  to  return  to  Fayette  county  and  make  his  home 
there. 

On  this  state  of  facts  we  think  it  clear  that  plaintiff  ceaseil 
to  be  a  resident  of  Clayton  county  in  the  fall  of  1880.  lie 
left  there  at  that  time,  intending  to  make  his  home  at  another 
place,  and  also  intending  not  to  return  again  to  that  county 
to  reside.  From  that  time  up  to  the  summer  of  1882  be 
was  an  actual  resident  of  Fayette  county,  and  his  intention  was 
to  make  that  his  home.  His  domicile  and  residence  during 
this  time  were  certainly  in  the  latter  county.  And  we  think 
it  equally  clear  that  he  has  not  lost  his  residence  there.  His 
absence  from  that  county  was  temporary,  and  it  was  his 
intention  to  return  there  and  make  that  his  home.  We 
think,  therefore,  that  the  case  was  rightly  determined  by 
the  circuit  court,  and  the  judgment  is 

Affirmsd. 


SoHLiSMAN,  Assignee,  v.  Webber  et  al. 

1.  Practice  in  Supreme  Court :  question  not  raised  below.  Qaes- 

tions  which  appellant  might  have  had  determined  in  the  conrt  below, 
bat  which  he  failed  there  to  present,  cannot  for  the  first  time  be  raised 
in  this  court. 

2.  Justice's  Court :  jurisdiction:  more  than  $100:  consent:  rec- 

ord: evidence,  a  judgment  rendered  by  a  justice  of  the  peace  for 
more  than  $100  is  valid,  provided  the  parties,  as  a  matter  of  fact,  have 
consented  to  his  jurisdiction  in  the  case,  notwithstanding  he  fails  to 
make  such  consent  a  matter  of  record.  Compare  Bridges  v.  Arnold^ 
37  Iowa,  221. 

Appeal  from  Carroll  Circvit  Covrt. 

Friday,  October  24. 

This  is  an  appeal  from  an  order  of  the  circuit  court  sus- 
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taining  a  motion  to  set  aside  a  sale  on  execution  of  certain 
i*eal  estate.     The  facts  of  the  case  are  stated  in  the  opinion. 

Oeorge  W,  PaitiSy  for  appellant. 

Bowen  cfe  Cloudy  for  appellee. 

Seed,  J. — A  judgment  was  rendered  bj  a  justice  of  the 
peace  in  favor  of  D.  Wayne  &  Co.,  and  against  F.  "Webber, 
N*.  Webber,  and  A.  Schlisman,  for  $148.60.  The  action  in 
which  said  judgment  was  rendered  was  on  a  promissory 
note,  executed  by  the  defendants,  F.  Webber  and  N.  Webber. 
Defendant,  Schlisman,  was  liable  as  an  indorser  of  said  note. 
All  the  defendants  were  served  with  notice  of  the  pendency 
of  said  suit.  Schlisman  appeared  and  defended  against  the 
claim,  but  the  Webbers  made  default.  It  is  not  shown,  by 
any  record  made  by  the  justice,  that  there  was  any  consent 
by  the  parties  that  he  should  take  jurisdiction  of  the  case. 
A  transcript  of  the  judgment  was  filed  in  the  office  of  the  clerk 
of  the  circuit  court,  and  execution  was  issued  thereon,  and 
the  property  in  question  was  sold  on  said  execution.  When 
the  transcript  was  filed  in  the  clerk's  office,  the  property 
belonged  to  the  defendant,  F.  Webber,  but  before  the  execu- 
tion sale  he  sold  and  conveyed  it  to  Frank  Kullenberg,  who 
had  no  actual  notice  of  the  existence  of  the  judgment  when 
he  bought.  The  judgment,  in  the  mean  time,  had  been 
assigned  by  Wayne  &  Co.  to  Schlisman,  and  he  was  the  pur- 
chaser at  the  sheriflF'g  sale.  After  the  execution  sale,  Kul- 
lenberg filed  his  motion  to  set  said  sale  aside  on  the  follow- 
ing grounds:  "(1)  That  the  applicant  is  an  innocent  pur-- 
chaser  of  said  property,  and  that  he  had  no  notice  of  the 
pretended  claim  which  plaintiff  alleges  to  have  against  said 
property,  and,  as  against  him,  the  judgment  is  no  lien  on 
the  property;  (2)  That,  although  said  judgment  was  filed  in 
the  judgment  docket  at  the  time  he  purchased  the  premises, 
yet  it  did  not  convey  notice  to  him  of  the  outstanding  lien, 
for  the  reason  that  it  does  not  show  that  the  court  which 
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rendereJ  the  jiidgmeot  had  jurisdiction  of  the  subject-matter 
of  the  action  on  which  it  is  based;  (3)  That  all  proceedings 
under  the  judgment  are  void,  for  the  reason  that  the  tran- 
script of  the  docket  of  the  justice  of  the  peace  does  not 
show  that  said  justice  had  jurisdiction  to  an  amount  in 
excess  of  one  hundred  dollars,  or  to  the  amount  of  the  judg- 
ment." On  the  hearing  of  the  motion,  the  affidavit  of  Schlis- 
man  was  introduced  in  evidence,  by  which  it  was  shown  that 
the  note  sued  on  in  the  action  in  which  the  judgment  was 
rendered  contained  a  provision  by  which  the  makers  con- 
sented that  any  ju3tic3  of  the  peaea  might  render  judgment 
thereon,  notwithstanding  the  amount  exceeded  $100. 

I.  It  is  contended  by  appellee  that  the  assignment  of  the 
judgment  by  "Wayne  &  Co.  to  Schlisman,  one  of  the  parties 
against  whom  it  is  rendered,  operates,  necessarily,  to  extin- 
guish it,  and  that,  for  this  reason,  the  sale  of  the  property  on 
the  execution  issued  after  such  assignment  is  void.  We 
think,  however,  that  this  question  is  not  raised  by  any 
assignment  of  the  motion,  and  we  are  satisfied  that  it  was 
neither  presented  in  the  argument  of  the  motion  in  the  cir- 
cuit court,  nor  considered  by  the  court  in  determining  it. 
Appellee  is  therefore  not  entitled  to  have  the  question  con- 
sidered  here. 

II.  The  question  which  is  raised  by  the  motion,  and  which 
was  passed  upon  by  the  circuit  court,  is  whether  the  judg- 
ment and  the  subsequent  proceedings  thereunder,  including 
the  sale  of  the  property,  are  void  by  reason  of  the  failure  of 
the  record  to  show  that  the  consent  of  the  parties  was  given 
that  the  justice  might  take  jurisdiction  of  the  case;  or,  in 
other  words,  whether  the  failure  of  the  justice  to  embody  in 
his  record  a  statement  of  the  facts  on  which  his  jurisdiction 
depends,  has  the  eflfect  to  render  his  judgment  and  the  sub- 
sequent proceedings  thereunder  void. 

The  jurisdiction  of  justices  of  the  peace  is  defined  by  sec- 
tion 3508  of  the  Code  as  follows:  "Within  the  prescribed 
limit,  it  extends  to  all  civil  actions,  except  cases  by  equitable 
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proceedings,  when  the  amount  in  controversy  does  not  exceed 
one  hundred  dollars;  and  by  consent  of  parties  it  may  be 
extended  to  any  amount  not  exceeding  three  hundred  dol- 
lars.'* Whether  a  justice  has  jurisdiction  in  a  case  involving 
more  than  $100  depends,  then,  on  whether  the  parties  have 
consented  to  the  jurisdiction.  It  is  the  fact  of  consent 
which  gives  him  jurisdiction,  and,  in  our  opinion,  if  this  fact 
existed,  his  judgment  would  be  valid,  even  though  no  record 
of  the  fact  was  made.  Section  3515  prescribes  the  matters 
which  the  justice  is  required  to  embody  in  his  record,  and 
the  fact  of  consent  to  the  jurisdiction  in  cases  in  which  it  is 
essential  to  the  validity  of  the  proceedings  is  not  included. 
As  the  statute  has  thus  prescribed  the  record  which  the  jus- 
tice is  required  to  make,  it  follows,  we  think,  that  a  judg- 
ment, the  record  of  which  embodies  the  matters  so  required 
to  be  embraced  in  it,  is  at  least  prima  facie  valid.  Under 
section  3669,  the  proceedings  of  courts  of  limited  jurisdic- 
tion are  presumed  to  be  regular,  except  in  regard  to  matters 
required  to  be  made  of  record;  and,  as  the  consent  of  the 
parties  to  the  jurisdiction  is  not  required  to  be  made  a  mat- 
ter of  record,  the  presumption  is  that  such  consent  Was  com- 
municated to  the  justice  in  some  manner  before  he  proceeded 
to  take  jurisdiction  of  the  case.  The  view  we  take  of  the 
question  is  consistent  with  the  holding  In  Bridges  v,  Arnold^ 
37  Iowa,  221,  where  it  is  held  that  the  judgment  of  a  justice 
of  the  peace  is  not  rendered  void  by  his  failure  to  embody  in 
the  record  the  fact  that  a  return  of  the  notice  had  been  made 
showing  service  in  the  defendant,  although  that  is  one  of  the 
facts  which  section  3515  requires  to  be  stated  in  the  record. 
It  is  said  in  that  case  that  jurisdiction  is  given  by  the  fact 
of  service,  and  not  by  the  entry  of  the  return  in  the  record. 
"We  think,  therefore,  that  the  circuit  court  erred  in  sustain- 
ing the  motion  to  set  aside  the  sheriff's  sale,  and  the  order  is 
accordingly 

Reversed. 
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Merbdith  V.  Phklps  et  AL. 

1.  Tax  Sale  and  Deed:  timb  fob  redemption:  notice:  possession. 
Where,  at  the  end  of  three  years  after  the  sale  of  land  for  taxes,  the  land 
is  both  unoccupied  and  taxed  to  no  one,  the  purchaser  is  entitled  to  a 
deed  therefor,  without  gri^^nST  ^oy  notice  to  the  owner  at  the  expiration 
of  the  time  for  redemption;  (Fuller  v.  Armstrong,  53  Iowa,  63^^;  Tut- 
tie  V.  Griffltiy  64  Id.,  4>3;)  and  such  deed  will  be  e^ood,  thoufi^h  made 
pursuant  to  a  notice  published  several  years  later,  when  the  land  was 
both  occupied  by  and  taxed  to  the  owner. 

Appeal  fro ra  Cass  District  Court. 

Friday,  October  24. 

This  is  an  action  to  establish  plaintiff's  right  to  redeem 
certain  real  estate  from  a  tax  sale,  and  to  set  aside  a  tax  deed 
thereof  to  defendant,  Phelps,  and  to  cancel  the  deeds  convey- 
ing the  same  to  the  defendants,  Reinig  and  Yitzer.  The 
district  court  dismissed  plaintiff's  petition,  and  he  appeals. 

C,  C.  Cole  and  «/!  F.  Macomher^  for  appellant. 

John  W,  Scott  and  Z.  L,  De  Lano^  for  appellees. 

Reed,  J. — The  property  in  controversy  is  a  lot  in  the  town 
of  Lewis.  The  evidence  shows  that  plaintiff  obtained  a  tax 
deed  of  said  lot  in  1875,  and  in  1880  he  obtained  a  quit- 
claim from  the  former  owner.  The  sale  under  which  he 
obtained  the  tax  title  was  for  the  taxes  for  years  prior  to 
1872.  He  neglected,  however,  to  pay  the  taxes  for  that  year, 
and  in  December,  1873,  it  was  offered  for  sale  by  the  county 
treasurer  for  said  tax,  and  defendant,  Phelps,  was  the  pur- 
chaser. In  April,  1878,  Phelps  published  a  notice  that  the 
right  of  redemption  from  said  sale  would  expire  in  ninety 
days  from  that  date,  and  in  November  following  the  county 
treasurer  executed  a  tax  deed  of  the  lot  to  him.  On  the 
twenty-eighth  of  October,   1879,  he  sold  and  conveyed  an 
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uudivided  one-half  of  the  lot  to  defendant,  Yetzer,  and  on  the 
fourth  of  January,  1880,  he  sold  and  convejjed  the  remainder 
thereof  to  defendant  Reinig.  Both  of  said  conveyances  were 
warranty  deeds.  The  grounds  on  which  plaintiff  claims  the 
right  to  redeem  from  the  tax  sale  to  Phelps  are:  Firsts  that 
he  was  a  resident  of  the  county  in  which  the  property  is  sit- 
uated in  the  year  1878,  and  that  he  took  actual  possession  of 
the  property  as  early  as  the  month  of  March  in  that  year, 
and  that  it  was  taxed  to  him  for  that  year,  and  that  he  was 
not  personally  served  with  notice  of  the  time  when  the  right 
of  redemption  from  said  sale  would  expire,  and  that,  there- 
fore, his  right  of  redemption  has  not  terminated;  ^n^^ Second; 
that  before  Phelps  obtained  the  tax  deed  the  parties  entered 
into  a  contract  whereby  Phelps  agreed  to  sell  and  assign  to 
him  (plaintiff)  the  certificate  of  purchase,  but  that,  in  viola- 
tion of  this  agreement,  and  in  fraud  of  his  rights,  he  pro- 
cured the  tax  deed  to  be  executed  to  him  by  the  treasurer. 
These  allegations  are  all  denied  by  the  answer,  and  it  is  alleged 
that  defendants,  Yetzer  and  Reinig,  are  innocent  purchasers 
of  the  property  for  value. 

The  evidence  on  which  plaintiff's  first  claim  is  based  tends 
to  show  that  in  March,  1878,  or  during  the  winter  preceding 
that,  a  number  of  loads  of  wood  belonging  to  him  were,  by 
his  direction,  piled  upon  the  lot,  and  the  tax-book  of  the 
county  for  1878,  which  was  introduced  in  evidence,  shows 
that  the  lot  was  taxed  to  him  for  that  year.  It  is  also  shown 
that  he  then  was,  and  for  many  years  prior  to  that  had  been, 
a  resident  of  the  county.  A  good  deal  of  evidence  was 
introduced  by  defendants,  contradictory  of  plaintiff's  claim 
that  said  wood  was  placed  on  the  lot  in  question,  but  we  do 
not  find  it  necessary  to  determine  this  question  of  fact.  Nor 
is  it  important,  we  think,  to  determine  whether  the  piling  of 
said  wood  on  the  lot  would  be  such  an  act  of  possession  as 
would  entitle  plaintiff,  under  the  statute,  to  notice  of  the 
expiration  of  the  period  of  redemption.  The  sale,  under 
which  the  tax  deed  to  Phelps  was  executed,  took  place  in 
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December,  1873.  The  statutory  period  of  redemption,  if  all 
the  intermediate  steps  required  bj  the  statute  were  then 
taken,  expired  in  December,  1876.  It  is  not  claimed  that 
either  plaintiff  or  any  other  person  was  in  possession  of  the 
property  during  that  year.  Nor  was  it  then  taxed  either  to 
liim  or  any  other  person.  The  property  was  then  unoccu- 
pied, and  was  taxed  as  unknown.  Phelps  was  therefore  enti- 
tled to  receive  a  tax  deed  at  that  time  without  serving  either 
plaintiff  or  any  other  person  with  notice  to  redeem.  Fuller 
V.  Armstrong^  53  Iowa,  683;  Tuttlev,  Griffin^  64  Iowa,  455. 
Plaintiff's  right  of  redemption  terminated  at  that  time,  even 
thouo;h  the  deed  was  not  executed  until  nearly  two  years  later. 
Pearson  v,  Bohinson^  44  Iowa,  413;  Scofield  v.  McDowell^ 
47  Iowa,  129.  He  is,  therefore,  not  entitled  to  redeem  from 
the  tax  sale  on  the  first  ground  alleged. 

II.  Plaintiff  testified  that  the  alleged  contract  with  Phelps 
for  the  purchase  of  the  tax  certificate  was  made  in  1878.  He 
does  not  claim  to  have  paid  any  portion  of  the  consideration 
which  he  agreed  to  pay  for  the  transfer,  nor  does  he  claim  to 
have  taken  possession  of  the  property  under  the  conti'act.* 
As  Phelps'  right  to  a  deed  of  the  property  was  fully  matured 
at  the  time  the  contract  is  alleged  by  plaintiff  to  have  been 
entered  into,  it  is  very  doubtful  whether  the  parol  evidence 
offered  to  establish  it  is  competent.  We  do  not,  however, 
determine  that  question;  for,  admitting  the  competency  of 
the  evidence  offered,  it  is  clearly  insufficient  to  establish  the 
alleged  contract.  But  two  witnesses  gave  testimony  on  the 
question,  viz.,  plaintiff  and  defendant  Phelps,  and  there  is  a 
direct  conflict  between  them.  Plaintiff  is  in  no  manner  cor- 
roborated. The  burden  of  proof  is  on  him,  and  it  cannot  be 
claimed  that  he  has  established  said  contract  by  a  preponder- 
ance of  the  evidence.  We  think,  therefore,  that  the  judg- 
ment of  the  district  court  is  right,  and  it  is 

Affirmed. 
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PRESENT: 

Hon.  JAMES  H.  ROTHROCK,  CHIEF  JOSTICB. 
"      JOSEPH  M.  BECK. 
"      AUSTIN  ADAMS. 
"      WILLIAM  H.  SEEVERS, 
"     JOSEPH  R.  REED. 


Judges. 


Maxwell  v.  Hunteb. 


Tax  Sale  and  Deed:  patment  bbforb  salb:  faots  not  consti- 
tuting: APPLICATION  OF  PAYMENT:  MISTAKE.  Where  One,  through 
his  Skgentf  paid  the  taxes  on  his  land,  assessed  to  another,  and  the 
agent,  conceiving  that  he  had  paid  on  the  wrong  land,  afterwards  had 
the  treasurer  apply  the  payment  to  other  land,  and  the  tax  receipts 
and  books  were  changed  accordingly,  so  as  to  show  the  taxes  unpaid  on 
the  land  to  which  the  payment  was  first  credited,  and  the  tacts  were 
such  that  it  must  be  presumed  that  the  principal  had  knowledge  of 
the  change  made  by  his  agent,  and  acquiesced  therein,  held  that  there 
was  no  such  payment  of  the  taxes  on  his  land  as  would  defeat  a  sale 
thereof  for  those  taxes,  and  a  deed  made  pursuant  thereto. 
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2.  Tax  Title:  acthon  to  quiet:  statdtb  of  LiicrrATroNs:  evidbnce. 

An  action  to  quiet  a  tax  title  cannot  be  defeated  by  the  patent  owner 
on  the  ground  that  it  was  not  brought  within  five  years  after  the  record- 
ing of  the  tax  deed,  without  showing  that  he  or  his  gi-antors  were  in 
actual  possession  at  the  end  of  the  five  years.  {Moingona  Coal  Co.  0. 
Blair,  51  Iowa,  447;  Goalee  v,  Teamey,  52  Id.,  455.) 

3.  Pleading:  dbnial:  repetition  of  ayebmbnt.     Where  an  aver- 

ment in  an  answer  is  denied  in  a  reply,  and  the  same  averment  is 
repeated  in  an  amendment,  no  further  denial  thereof  is  necessary. 

4.  Praotioe  in  Supreme  Court:  yarianob  disrbgabded.     Where 

appellant's  answer  was  in  confession  and  avoidance  of  the  tax  deed  on 
which  plaintiff  relied,  appellant  cannot,  on  appeal  to  this  court,  avoid 
the  force  of  such  confession,  by  pointing  out  in  appellant's  abstract  an 
apparent  variance  between  the  allegation  and  the  proof  of  the  thing 
thus  confessed. 

Appeal  from  Audubon  District  Court. 
Tuesday,  December  2. 

AonoN  to  quiet  title  to  certain  land  in  Audubon  county. 
There  was  a  decree  for  the  plaintiff.     The  defendant  appeals. 

Andrews  <&  Stoltz  and  J.  M.  ds  R.  W.  Griggs^  for  appel- 
lant. 

H.  W.  Maxwell  and  Wm.  Phillips^  for  appellee. 

Adams,  J. — I.  The  plaintiff  claims  under  a  tax  deed.  The 
defendant  contends  that  the  tax  deed  is  void  for  the  reason, 
1.  tax  bale  ^  alleged,  that  the  taxes  for  which  the  land  was 
payment  be-  sold  had  been  paid  prior  to  the  sale.  The  taxes 
facts  not  con-  in  question  are  the  taxes  for  1868,  1869  and 
piication'of     1870.     We  think  that  the  evidence  shows  that 

payment: 

mistake.  t^e  taxes  for  the  first  two  years  were  paid  in 
November,  1869,  and  for  the  last  year  in  February,  1871. 
The  land  was  sold  for  these  taxes  in  October,  1871.  If  this 
were  all,  it  would  seem  to  be  clear  that  the  sale  would  be 
void.  But  in  1871,  and  prior  to  the  sale,  certain  changes 
were  made  in  the  tax  books  and  tax  receipts,  so  that,  at  the 
time  of  the  sale,  it  did  not  appear  from  the  books  and  receipts 


Digitized  byLjOOQlC 


DECEMBER  TERM,  1884.  123 

Maxwell  t.  Hunter. 

that  the  taxes  were  to  be  deemed  paid.  The  person  who 
was  at  that  time  owner  of  the  land,  and  the  tax-payer,  was 
one  Heidlinger,  who,  it  appears,  lived  in  Indiana,  and  paid 
his  taxes  through  one  Houston.  The  question  presented  is 
as  to  whether  Heidlinger  was  a  party  to  the  change  made  in 
the  tax  books  and  receipts. 

The  history  of  this  case,  as  nearly  as  we  can  ascertain,  is 
substantially  as  follows:  Heidlinger  purchased  the  land  in 
1861.  The  recorder,  in  recording  his  deed,  made  a  mistake,  so 
that  the  record  did  not  show  Heidlinger  to  be  the  owner,  and 
the  land  was  assessed  to  another  person.  Heidlinger,  how- 
ever, guided  either  by  the  records  which  he  had  in  his  pos- 
session, or  having  otherwise  in  mind  the  correct  description 
of  his  land,  sent  to  Houston  money  for  the  payment,  of  his 
taxes,  giving  such  description  and  proper  instructions. 
Houston  properly  applied  the  money.  The  taxes  upon  the 
proper  land  were  marked  paid,  and  proper  receipts  were 
issued.  Later,  to-wit,  in  1871,  Houston  seems  to  have  con- 
ceived the  idea  that  he  had  made  a  mistake.  He  had  applied 
Heidlinger's  money  in  the  payment  of  taxes  upon  land 
assessed  and  taxed  to  another  person,  and  which,  so  far  as 
the  record  of  deeds  showed,  Heidlinger  did  not  own.  He 
accordingly  took  the  tax  receipts  to  the  treasurer  and  had  a 
change  made  therein,  and  a  corresponding  change  in  the  tax 
records,  the  object  being  to  transfer  the  payments  to  other 
lands.  The  changing  of  the  records  in  this  way,  after  they 
were  once  fairly  made,  and  with  the  intention  of  giving  them 
a  different  legal  effect,  is,  in  our  opinion,  subject  to  very 
grave  objections;  but,  however  objectionable,  it  appears  to 
us  that  if  Heidlinger  was  a  party  to  the  change  he  was 
bound  by  it,  and  his  payments  from  that  time  were  not  appli- 
cable to  the  land  in  question.  When  we  come  to  the  ques- 
tion as  to  whether  Heidlinger  was  a  party  to  the  change,  we 
meet  with  some  difficulty.  He  was  not,  we  think,  necessarily 
such  because  his  agent,  Houston,  procured  it.  Houston's 
instructions  were  to  pay  on  the  land  in  question,  and  we  can- 
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not  find  in  snch  instructions  authority  to  transfer  the  pay- 
ments, once  made,  to  other  lands.  "We  have  to  say,  also, 
that  we  find  no  direct  evidence  of  authority  beyond  such 
instructions.  But,  when  we  come  to  look  into  the  circum- 
stances shown,  we  cannot  avoid  the  conviction  that  Heid- 
linger  had  knowledge  of  the  change,  and,  at  least,  acquiesced 
in  it.  The  receipts  offered  by  the  defendant  in  evidence 
show  the  change.  Did  Heidlinger  have  the  receipts  after 
the  change?  We  think  so.  The  defendant  holds  under  him, 
and  should,  we  think,  in  the  absence  of  evidence  to  the  con- 
trary, be  presumed  to  have  derived  the  receipts  mediately  or 
immediately  from  him  to  whom  they  belonged.  If  he  derived 
them  from  some  other  person,  as  from  Houston,  and  under  such 
circumstances  as  to  preclude  the  supposition  that  Heidlinger 
had  possession  or  knowledge  of  them  after  the  change,  he 
should  have  shown  it.  But  upon  this  point  evidence-  is 
entirely  wanting. 

The  defendant's  position  is  that  the  transfer  was  a  mis- 
take, and,  in  consequence  of  it,  the  land  was  sold  by  mistake, 
and  that  they  are  entitled  to  be  relieved  against  it.     But  the 
mistake  is  of  the  same  character  as  where  a  person,  desiring 
to  pay  taxes  on  certain  land  of  his,  should,  through  his  own 
li^glig^i^ce  or  misunderstanding  as  to  what  he  owned,  pay  on 
the  wrong  land,  and  afterwards,  the  taxes  on  his  own  land 
remaining  unpaid,  his  land  should  go  to  sale  and  deed.     A 
court  could  not  relieve  the  land-owner  against  such  a  mistake. 
II..  The  defendant  insists,  however,  that  the  plaintiff's 
action  is  barred  by  the  statute  of  limitations.     The  tax  deed 
was    recorded    in    1876.     The    action   was  not 
action  to   '     brought  until   more  than  five  years  thereafter. 

quiet:  statute  ^  ^ 

tion^^^i-  "^^^  P^^  ^^  *^®  statute  of  limitations  would  have 
deuce.  \ji^vl  available  to  the  defendant  if  he,  or  those 

under  whom  he  claims,  had  been  in  actual  possession  at  the 
end  of  the  five  years;  {Barrett  v.  Love^  48  Iowa,  103;)  but 
the  evidence  does  not  show  that  they  were.  The  case,  then, 
falls  within  the  rule  of  Moiiigona  Coal  Co.  v.  Blair ^  51 
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Iowa,   447,  and   Goalee  v.  Teamey^   52  Iowa,  455.     The 

defendant  insists  that,  even  in  the  absence  of  evidence,  he, 

or    those    under    whom    he   claims,   should  be 

3.  PLEADING  ;  ^  ' 

umi^of'avw-"  d®®'^^^  ^  have  been  in  possession  when  the  five 
meiit.  years  expired,  because  he  says  that  he  so  averred, 

and  the  allegations  were  not  denied  by  a  reply.  "Without 
holding  that  a  reply  was  necessary,  it  is  suflScient  to  say  that 
a  reply  was  filed,  in  which  the  possession  was  denied.  It  is 
true  that  afterwards  the  defendant  filed  an  amendment,  in 
which  he  averred  the  possession  a  second  time;  but  it  was 
not  necessary  to  deny  what  had  already  been  denied. 

One  point  remains  to  be  noticed.     The  copy  of  the  tax 

deed,  set  out  in  the  abstract  as  the  tax  deed  introduced  in 

4.  PRACTICE     evidence,  does  not  correspond,  as  to  the  descrip- 

courfi^vari-    tiou  of  One  of    the  forty-acre  tracts,   with   the 

ance  disre*  t*    i  ii  i-i  ■%  .. 

garded.  copy  of  the  tax  deed  attached  to  the  petition  as 

an  exhibit.  The  appellant,  in  his  argument  in  reply  to  the 
appellee's  argument,  calls  our  attention  to  this  fact;  but  he 
had  already  admitted  in  his  answer  the  execution  of  a  tax 
deed,  as  set  out  in  the  petition  and  shown  by  the  exhibit, 
and  had  placed  his  defense  upon  the  ground  that  it  was  void. 
We  think  that  we  must  be  governed  by  the  pleadings. 
The  judgment  of  the  district  court  must  be 

Affibmed. 
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Wabnbb  V.  Johnson  &  Hakeman. 

1.  Conditional  Sale  of  Chattel:  code,  §  1922:  ''actual  posssssion*' 
OP  vendee:  what  is  not.  So  long  as  an  article  sold  upon  condition, 
and  shipped  to  the  vendee  by  rail,  is  in  the  hands  of  the  railroad  com- 
pany, subject  to  the  company's  charges  for  freight^  and  to  the  vendor '< 
right  of  stoppafife  in  transitu,  it  cannot  be  said  to  be  in  the  "actual  pos- 
session of  the  vendee,  as  those  words  are  used  in  §  1922  of  the  Code; 
and,  in  such  case,  a  third  person  who  buys  the  article  from  the  vendee, 
and  obtains  possession  of  it  from  the  railroad  company,  takes  it  subject 
to  the  condition  on  whicli  it  was  first  sold,  even  though  the  conditional 
sale  was  not  made  a  matter  of  record,  as  provided  in  said  section. 

Appeal  from  G^Brien  District  Court. 

Tuesday,  December  2. 

Action  for  the  recovery  of  specific  personal  property.  The 
judgment  of  the  district  court  awards  the  property  to  defend- 
ants.    Plaintiff  appeals. 

Barrett  db  Bullis^  for  appellant. 

J.  B.  Dunn^  for  appellees. 

Eeed,  J. — The  case  was  submitted  in  the  district  court  on 
an  agreed  statement  of  facts.  It  is  shown  by  this  statement 
that  plaintiff  entered  into  a  written  contract  with  A.  C.  Sat- 
terly  for  the  sale  of  a  fire-proof  safe  to  him.  Satterly  paid 
no  part  of  the  purchase  price,  but  gave  his  promissory  notes 
therefor.  It  was  stipulated  in  the  contract,  and  also  in  the 
notes,  that  the  title  to  the  safe  should  not  pass  from 
plaintiff  until  the  purchase  price  was  paid,  but  neither  of  the 
instruments  was  acknowledged  or  recorded.  Plaintiff  resided 
at  Cincinnati,  in  the  state  of  Ohio,  and  he  shipped  the  safe 
from  that  point  by  rail,  consigned  to  Satterly,  at  Sheldon,  in 
this  state,  that  being  his  place  of  residence.  After  the  safe 
arrived  at  Sheldon,  and  while  it  lay  at  the  depot  in  charge  of 
the  railroad  company,  Satterly  sold  it  to  Davidson  &  Wood- 
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ruff,  who  paid  him  the  price  agreed  upon,  and  received  from 
him  an  order  for  the  delivery  of  the  safe  to  them,  on  which 
they  procured  it  from  the  railroad  company.  They  afterwards 
sold  and  delivered  it  to  Alexander  Davidson,  and  he  sold  and 
delivered  it  to  H.  E.  Thayer  &  Co.  Defendants  were  mem- 
bers of  that  firm,  and  upon  its  dissolution  succeeded  to  what- 
ever right  it  had  in  said  safe.  Satterly  has  never  paid  any 
portion  of  said  notes,  and  none  of  the  subsequent  purchasers 
had  any  actual  notice  of  the  condition  of  the  sale  from  plaintiff 
to  Satterly.  The  value  of  the  safe  is  less  than  $100,  and  the 
trial  judge  has  certified  that  the  case  involves  the  following 
question  of  law,  on  which  it  is  desirable  to  have  the  opinion  of 
this  court,  viz:  <'Had  Satterly  such  actual  possession  of  the 
safe  at  the  time  of  the  sale  to  Davidson  &  Woodruff  as  to 
bring  the  case  within  the  meaning  of  section  1922  of  the 
Code?  That  is  to  say,  which  had  the  better  claim  to  the 
safe,  and  the  ownership  thereof,  plaintiff  or  defendants,  under 
these  facts?" 

Before  the  enactment  of  section  1922,  it  was  well  settled 
in  this  state  that,  when  personal  property  was  sold  on  condi- 
tion that  the  title  should  not  pass  until  the  price  was  paid, 
the  vendee  was  not  regarded  as  a  purchaser  until  this  condi- 
tion was  performed,  and  he  could  not  convey  any  interest  in 
the  property  as  against  the  vendor,  even  to  an  innocent  pur- 
chaser. See  Bailey  v,  HarriSy  8  Iowa,  331 ;  Baker  v.  Ilall^ 
15  Id.,  277;  Knoulton  v.  BedenhangJi^  40  Id.,  114>  It  was 
doubtless  to  prevent  the  injustice  that  parties  were  sometimes 
enabled  to  practice  under  the  rule  established  by  these  cases 
that  the  section  was  enacted.  It  is  as  follows:  "No  sale, 
contract,  or  lease,  wherein  the  transfer  of  title  or  ownership 
of  personal  property  is  made  to  depend  on  any  condition, 
shall  be  valid  against  any  creditor  or  purchaser  of  the  vendee 
or  lessee  in  actual  possession  obtained  in  pursuance  thereof 
without  notice,  unless  the  same  be  in  writing,  executed  by 
the  vendor  or  lessor,  and  acknowledged  and  recorded  as  chattel 
mortgages."     It  is  very  clear  that  this  statute  in  no  manner 
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changes,  as  between  themselves,  any  of  the  rights  of  the 
immediate  parties  to  a  conditional  transfer  of  property,  which 
are  created  or  reserved  by  their  contract.  Bat  it  is  the  rights 
and  interests  of  the  creditors  of,  or  purchasers  from,  the  ven- 
dee which  were  intended  to  be  protected  by  it. 

To  bring  a  case  within  the  rule  of  the  statute  and  take  it 
out  of  the  former  rule,  two  things  must  concur:  (1)  There 
must  be  a  purchaser  from  or  creditor  of  the  vendee,  who,  at 
the  time  his  interest  in  the  property  accrued,  had  neither 
actual  nor  constructive  notice  of  the  interest  reserved  in  the 
vendor  by  the  condition  of  the  contract;  and  (2)  the  vendee, 
at  the  time  such  interest  accrues,  must  be  in  the  actual  pos- 
session of  the  property  under  the  contract.  Was  Satterly  in 
the  actual  possession  of  the  property  within  the  meaning  of 
the  statute?  This  is  the  question  presented  by  the  case.  We 
think  it  must  be  answered  in  the  negative.  The  legislature 
enacted  the  section  for  the  purpose  of  modifying  an  existing 
and  well  settled  rule  of  law.  The  language  made  use  of  for 
this  purpose  is  not  at  ajl  ambiguous.  Plain  words  are  made 
use  of,  and  their  meaning  is  not  obscured  by  the  connection 
in  which  they  are  used,  and  that  meaning  must  be  presumed 
to  have  been  intended  which  is  expressed  by  the  language 
when  the  words  used  are  given  their  ordinary  legal  sense. 
The  term  "actual  possession,"  when  used  in  the  law,  has  a 
well-defined  and  certain  meaning.  "  Actual  possession  exists 
when  th§  thing  is  in  the  immediate  occupancy  of  the  party." 
2  Bouv.  Law  Diet,  349.  It  cannot  be  said  that  Satterly  was 
in  the  actual  possession  of  the  property  in  this  sense.  The 
common  carrier  that  undertook  to  transport  the  safe  from 
Cincinnati  to  Sheldon  was  his  agent,  it  is  true,  and,  in  some 
sense,  the  possession  by  the  carrier  was  his  possession.  But 
this  was  was  not  actual  possession  by  him.  He  had  no  domin- 
ion over  it,  and  no  enjoyment  of  it  during  the  time  it  was  in 
the  hands  of  the  carrier.  He  did  not  even  have  the  right  to 
the  physicial  possession  and  use  of  it  during  that  time.  The 
carrier  had  a  lien  upon  it  for  his  charges,  which  gave  him  a 
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right  of  possession  superior  to  any  right  in  Satterly,  until  it 
was  discharged,  and,  so  long  as  it  remained  in  the  hands  of 
the  carrier,  it  was  subject  to  the  vendor's  right  of  stoppage 
in  transitu.  Alsherg  v,  Latta^  30  Iowa,  442;  McFetridge 
V.  Fipevy  40  Id.,  627;  Cheve  v.  Dunham^  60  Id.,  108.  The 
possession  by  the  carrier  was,  therefore,  not  exclusively  for 
Satterly 's  benefit,  and,  if  it  could  be  said  in  any  case  that 
property  held  by  an  agent  for  his  principal  was  in  the  actual 
possession  of  the  principal,  this  is  certainly  not  true  when  the 
agent  himself  has  a  right  of  possession  superior  to  that  of  the 
principal,  and  the  property  is  also  subject,  while  in  his  hands, 
to  a  superior  right  in  a  third  party.  We  think,  therefore,  that 
the  district  court  erred  in  awarding  the  possession  of  the  safe 
to  defendants,  and  the  judgment  is  accordingly 

Reversed. 


DTEVENs  V.  Holmes. 

1.  Instruotioiis :  repetition  not  beqcired. 

2.  Evidence  to  Support  Finding  of  Court. 

3.  Errors  not  Assigned  not  Considered. 

Appeal  from  Harrison  District  Court. 

Tuesday,  December  2. 

Action  on  an  account  for  goods  sold,  and  on  a  promissory 
note.  The  plaintiff  caused  an  attachment  to  issue.  The 
defendant  pleaded  that  the  attachment  had  been  wrongfully 
an4  maliciously  sued  out,  whereby  he  had  been  greatly  dam- 
aged. Trial  by  jury,  judgment  for  plaintiff,  land  defendant 
appeals. 

WUUam  Magden  and  S.  H.  Cochran^  for  appellant. 

Smith  cfe  Smithy  for  appellee. 

Seevebs,  J. — It  is  said  the  court  erred  in  refusing  an 
Vol.  LXV— 9 
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instruction  asked  by  the  defendant.  There  was  no  error  in  this 
respect,  because  the  court,  in  the  charge,  instructed  the  jury  as 
asked  by  the  defendant  in  the  instruction  refused.  The  jury 
found  specially  that  the  writ  of  attachment  was  not  wrong- 
fully sued  out.  It  is  said  this  finding  is  contrary  to  the  evi- 
dence. We  do  not  concur  in  this  proposition.  It  is  said  the 
verdict  is  contrary  to  the  instructions  of  the  court,  because 
the  evidence  shows  that  property  exempt  from  execution  was 
attached.  But  we  are  clearly  of  the  opinion  there  was  evi- 
dence upon  which  the  verdict  can  be  sustained.  After  ver- 
dict, the  defendant  tiled  a  motion  to  discharge  the  property, 
because  it  was  exempt  from  execution.  This  motion  was 
supported  by  the  affidavit  of  the  defendant. 

It  is  said  the  court  erred  in  overruling  the  motion,  and  in 
ordering  the  property  attached  to  be  sold.  But  counsel  have 
failed  to  state  any  sufficient  reason  why  this  should  be  done, 
after  the  jury  had  found  that  the  property  was  not  exempt.  The 
plaintiff  was  a  surety  on  a  note  for  the  defendant.  The  former 
purchased  the  note,  and  this  note  is  one  or  the  causes  of  action 
for  which  judgment  was  rendered.  It  is  said  that*  no  recovery 
should  have  been  permitted  on  the  note,  because  the  plaintiff, 
cannot  maintain  an  action  thereon,  but  only  on  the  implied 
promise  to  reimburse  the  plaintiff,  if  he  was  compelled  to 
pay  the  note.  We  do  not  feel  called  on  to  determine  this 
question,  because  no  such  error  has  been  assigned.  The  judg- 
ment of  the  district  court  must  be 

Affibmed. 
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Andbeson  et  AL.   V.   The   Wabash,   St.   Louis  &  Pacific      m    » 
Railway  Company. 

1.  Bailroads:  lossofbaggags:  jonrrowirsBamp:  BsoovnT.  Pkint- 
iffis  were  the  joint  owners  of  a  chest,  but  owners  in  severalty  of  the  tirti- 
cles  therein  contained.  They  shipped  it  as  baggage  on  defendant's 
road,  and  a  check  was  issued  to  them  jointly  therefor.  The  chest  and 
contents  were  lost,  and  plaintiffs  brought  their  joint  action  to  recover 
therefor.  Held  that,  by  issuing  the  check  to  plaintiffs  jointly ,  the  com- 
pany entered  into  a  joint  contract  with  them,  and  that  it  could  not  insist 
that  the  contract  should  be  severed,  and  separate  actions  brought 
Uiereon,  to  correspond  with  the  ownership  of  the  property.  See  Code, 
§2544. 

Appeal  J^rom  Wapello  Circuit  Cov/rt. 

Wednesday,  December  3. 

This  is  an  action  at  law  by  which  the  plaintiffs  seek  to 
recover  of  the  defendant  the  value  of  certain  baggage  alleged 
to  have  been  lost  by  the  defendant  in  June,  1881.  There 
was  a  trial  by  jury,  and  a  verdict  and  judgment  for  the 
plaintiff  for  $85.     Defendant  appeals. 

Trimble^  Carrutliera  <fe  THmhle^  for  appellant 

John  B.  Ennis^  for  appellees. 

RoTHXocK,  Ch.  J. — I.  It  appears  from  the  evidence  that 
the  plaintiffs  are  natives  of  Sweden;  that  they  came  from 
that  country  to  the  United  States  at  the  same  time,  and  as 
traveling  companions.  Before  leaving  Sweden,  they  pro- 
cured a  large  chest,  made  of  boards,  for  their  joint  use,  in 
which  they  placed  their  wearing  apparel.  They  purchased 
through  tickets  from  some  point  in  Sweden  to  Ottumwa, 
Iowa,  by  way  of  Montreal,  Detroit,  and  Toledo,  Ohio.  The 
chest  was  not  checked  through  to  the  point  of  plaintiffs'  des- 
tination, but  it  was  rechecked  at  Detroit,  and  also  at  Toledo. 
It  did  not  arrive  at  Ottupiwa,  but  another  piece  of  baggage 
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arrived  there  with  a  check  upon  it,  corresponding  with  the 
check  delivered  to  the  plaintiffs  at  Toledo.  Charles  Ander- 
son, one  of  the  plaintiffs,  testified  to  the  contents  of 
tlie  chest,  and  to  tlie  value  thereof.  He  described  several 
articles  of  clothing  as  belonging  to  him,  and  several  other 
articles  as  belonging  to  his  co-plaintiff.  He  designated  the 
plaintiff,  A.  Anderson,  as  his  partner.  No  objection  was 
made  to  this  evidence,  but  the  defendant  asked  the  court  to 
instruct  the  jury  that  the  plaintiffs  were  not  entitled  to 
recover  for  any  of  the  property  not  jointly  owned  by  them, 
and  that,  as  the  evidence  showed  that  some  articles  were 
owned  by  the  plaintiffs  in  severalty,  no  recovery  could  be  had 
therefor.  The  court  refused  to  give  this  instruction,  upon 
the  ground  that  the  objection  came  too  late — the  evidence 
of  ownership  having  been  admitted  without  objection,  and  no 
motion  having  been  made  to  sever  the  causes  of  action. 

This  ruling  of  the  court  is,  as  it  appears  to  us,  the  princi- 
pal question  in  the  case,  and  our  examination  of  the  record 
has  led  us  to  the  conclusion  that  the  court  was  correct  in 
refusing  to  give  the  instruction.  The  plaintiffs  were  the 
joint  owners  of  the  chest,  and  the  check  was  issued  to  them 
jointly,  and  a  check  for  baggage  answers  the  purpose  of  a 
bill  of  lading.  It  is  the  evidence  of  the  contract  between 
the  carrier  and  the  traveler  for  the  transportation  of  his  bag- 
gage, and  this  suit  was  brought  on  that  contract.  It  is  not 
disputed  that  a  joint  recovery  may  be  had  for  the  chest, 
because  it  appears  that  it  was  the  joint  property  of  the  plaint- 
iffs, and  the  check  was  issued  to  the  plaintiffs  jointly,  not 
only  for  the  safe  carriage  and  delivery  of  the  chest,  but  for 
the  contents  as  well;  and  the  fact  that  as  between  the  plaint- 
iffs the  contents  were  in  part  owned  by  one,  and  in  part  by 
the  other,  cannot  affect  the  joint  contract  made  by  the  defend- 
ant. It  entered  into  a  joint  contract,  and  it  cannot  be 
allowed  to  insist  that  the  contract  shall  be  severed,  and  sepa- 
rate actions  brought  thereon.  If  the  theory  of  the  defendant 
be  correct,  the  plaintiffs  must  be  required  to  institute  three 


Digitized  byLjOOQlC 


DECEMBER  TEEM,  1884.  133 

Anderson  et  al.  ▼.  The  Wabasli,  Si.  Louis  &  Paelflc  £'y  Ck>. 

actions;  oue  by  both  of  them  for  the  loss  of  the  chest,  and 
one  by  ^ach  of  them  for  the  loss  of  his  own  clothing.  The 
law  requires  no  such  multiplicity  of  actions  upon  such  a  con- 
tract as  this.  We  think  the  objection  of  the  defendant 
should  have  been"  overruled,  if  made  at  the  time  the  evidence 
was  introduced;  and  it  will  be  remembered  that  we  place  our 
ruling  upon  the  ground  that  the  defendant  contracted  with 
both  the  plaintiffs  jointly,  for  the  benefit  of  each,  that  it 
would  carry  the  chest  and  contents  and  deliver  it  to  them  at 
Ottumwa;  and  we  think  the  rule  we  announce  is  within  sec- 
tion 2544  of  the  Code, 

II.  It  is  insisted  that  the  evidence  does  not  show  that  the. 
chest  came  into  the  possession  of  the  defendant  at  Toledo. 
It  appears  that,  when  the  plaintiffs  arrived  at  Toledo,  they 
exchanged  the  check  they  then  had  for  another,  and  left  the 
agents  of  the  defendant  to  place  the  duplicate,  or  the  check 
corresponding  with  that  delivered  to  the  plaintiffs,  upon  the 
chest.  The  baggage  must  have  arrived  at  Toledo,  because 
oue  of  the  plaintiffs  assisted  in  loading  it  on  the  train  at 
Detroit,  where  it  was  checked  for  Toledo.  But  it  is  useless 
to  discuss  the  evidence  upon  this  point.  It  is  enough  to  say 
that  there  is  no  such  failure  of  proof  as  to  authorize  us  to 
interfere  with  the  verdict. 

There  are  other  questions  of  minor  importance,  pertaining 
to  the  rulings  of  the  court  upon  the  admission  and  exclusion 
of  evidence,  which  we  do  not  deem  it  necessary  to  refer  to  in 
detail.  None  of  them  appear  to  be  well  taken,  and  the  dis- 
position which  we  make  of  the  case  renders  it  unnecessary  to 
pass  upon  the  motion  of  appellees  to  dismiss  the  appeal  as  to 
one  of  the  plaintiffs. 

Affibmbd. 

Beed,  J.,  dissenting. 
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Taylor  v.  Highbbboeb. 

Same  v.  Nauman. 

Same  r.  Stoebmeb. 

1 .  Dower:  cur  off  bt  sale  in  bakkruptct.  A  sale  by  an  assi^ee  in 
bankniptcy  of  the  bankrupt *8  land  is  a  judicial  sale  thereof  within  the 
meaninf^  of  section  2440  of  the  Code,  and  bars  a  claim  to  dower  therein 
by  the  widow  of  the  bankmpL    Compare  Stidger  r.  Evans,  64  Iowa,  91. 

Appeal  from  Keokuk  District  Court. 

Wednesday,  Deoembeb  3. 

These  actions  involve  the  right  of  the  plaintiff  to  dower 
in  certain  lands  in  Keokak  county.  The  district  court  held 
that  the  plaintiff  had  no  interest  in  the  lands,  and  she 
appeals. 

Mackey^  Fonda  c&  Mackey^  for  appellant. 

O.  D.  Woodin^  for  appellee. 

RoTHBOOK,  Ch.  J. — All  of  the  cases  involve  the  same 
questions,  and  they  are  submitted  on  one  abstract  and 
argument,  with  an  agreement  that  the  decision  of  one 
shall  be  regarded  as  the  final  disposition  of  all  of  them.  The 
cause  was  submitted  to  the  court  below  upon  an  agreed  state- 
ment of  facts,  from  which  it  appears  that  the  plaintiff  was 
married  to  John  M.  Taylor  in  1838,  and  continued  to  be  his 
wife  until  his  death,  which  occurred  in  1881.  After  the  mar- 
riage of  said  parties,  they  resided  in  the  state  of  Pennsylvania, 
until  the  year  1876,  when  they  removed  to  Keokuk  county, 
in  this  state,  where  they  resided  until  the  death  of  Taylor. 
Taylor  became  the  owner  of  the  lands  by  purchase  from  the 
general  government  in  1854.  In  1868  he  mortgaged  said 
land  to  one  Lafever.  The  plaintiff  did  not  join  in  the  mort- 
gage. In  August,  1868,  Taylor  was  adjudged  a  bankrupt 
upon  voluntary  proceedings,  in  the  United  States  district 
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court  for  the  "Western  district  of  Pennsylvania,  and  on  the 
same  day  his  property  was  assigned  to  one  Dill,  as  assignee 
in  bankruptcy.  The  assignment  was  afterwards  filed  for 
record  in  Keokuk  connty,  in  this  state.  On  the  thirtieth 
.  day  of  June,  1869,  said  United  States  court  made  an  order 
to  sell  the  real  estate  in  question  and  other  real  estate,  subject 
to  said  mortgage,  and  afterwards  said  assignee  sold  the  land 
at  public  sale  to  Daniel  F.  Lafever,  subject  to  said  mortgage, 
for  the  sum  of  fifteen  dollars,  and  executed  to  Lafever  a  deed 
for  the  same,  which  was  filed  for  record  in  the  recorder's 
office;  and  thereafter  said  sale  was  duly  approved,  and  Tay- 
lor obtained  a  discharge  from  all  his  debts.  The  defendant 
is  in  possession  of  the  land  as  a  grantee  under  the  title  acquired 
by  Lafever  at  the  assignee's  sale. 

The  rights  of  the  widow  in  the  land  are  to  be  determined 
by  the  laws  of  this  state,  without  regard  to  the  residence  of 
her  husband  and  herself  at  the  time  of  the  proceedings  in 
bankruptcy.  Under  the  law  then  and  ever  since  in  force  in 
this  state,  the  widow  is  entitled  to  "  one-third  in  value  of  all 
the  legal  or  equitable  estates  in  real  property  possessed  by  the 
husband  at  any  time  during  the  marriage,  which  have  not 
been  sold  on  execution,  or  any  other  judicial  sale,  and  to 
which  the  wife  has  made  no  relinquishment  of  her  right." 

The  question  to  be  determined  in  this  case  is,  was  the  sale 
by  the  assignee  in  bankruptcy  a  judicial  sale,  and  within  the 
statute  above  quoted?  In  Stidger  v.  Evans^  64  Iowa,  91, 
we  held  that  a  sale  under  the  insolvent  laws  of  this  state  was 
a  judicial  sale,  and  that  it  was  a  bar  to  any  claim  for  dower 
on  the  part  of  the  widow  of  the  insolvent  debtor.  In  that 
case  it  was  insisted  that  the  sale  was  not  made  under  the 
direction  nor  subject  to  the  approval  of  any  court,  and  that, 
because  it  was  not  thus  made,  it  was  not  a  judicial  sale.  In 
Jhis  case  it  appeara  that  the  sale  was  ordered  by  the  court, 
and  that  after  it  was  made  it  was  approved.  "We  think  there 
is  no  difference  in  principle'  between  the  ease  at  bar  and  the 
case  above  cited.  Affirmed. 
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MoLONY  V.  Dixon. 

1.  Party  Wall:  what  is:  becovebt  for  use  op:  mbabubb  op  dam- 

ages. Where  plaintiff  purchased  a  lot  of  defendant,  and  agreed  to 
erect  a  bailding  thereon,  and  it  was  further  agreed  between  them  that 
when  the  defendant  erected  a  building  upon  the  acljoining  lot  he  would 
construct.  In  connection  with  the  plaintiff 's  building,  a  stairway  to  the 
second  story,  one-half  of  which  should  be  on  the  ground  of  each  party, 
and  plaintiff,  accordingly,  built  his  wall  20  inches  from  the  line,  and 
defendant  not  only  used  the  wall  so  built  for  the  purpose  of  the  stair- 
way, but  built  into  it  in  such  a  way  as  to  support  his  own  building,  and 
in  a  way  not  demanded  for  the  support  of  the  stairway,  then  the  wall 
became  a  party  wall,  and  plaintiff  was  entitled  to  recover  one-half  the 
value  thereof  at  the  time  defendant  so  used  it,  with  interest  at  six  per 
cent. 

2.  :  procedure:  cdoice  op  remedies.  In  such  case,  the  defend- 
ant, before  building  into  the  wall,  should  have  paid  plaintiff  one-half 
the  value  thereof,  and,  in  case  of  disagreement,  should  have  had  the 
value  appraised,  as  provided  in  section  2020  of  the  Code;  and,  upon  his 
failing  so  to  do,  the  plaintiff  might  possibly  have  eqjoined  his  building 
into  it;  but  she  was  not  obliged  to  do  so,  nor  was  it  necessary  for  her 
to  have  the  value  of  the  wall  appraised,  in  order  to  maintain  an  action 
for  half  its  value. 

3.  :  pii^ASTER  PART  OP  WALL.    In  such  case,  a  pilaster  tit  the  front 

of  the  party  wall,  and  on  which  rested  the  lintel  over  the  stairway,  was 
a  part  of  the  wall  to  be  paid  for. 

4.  :  WHAT  IS  NOT.    In  such  case,  the  wall  built  by  defendant  over  and 

in  front  of  the  stairway  was  a  part  of  the  front  wall  of  his  on^  build- 
ing, and  plaintiff  was  not  liable  for  half  the  cost  thereof. 

Appeal  from,   Wapello  Circuit  Court* 

Wednesday,  December  3. 

AonoN  to  recover  oiie-balf  of  the  cost  of  what  the  plaintiff 
claims  to  be  a  party  wall.  The  defendant  pleaded  a  connter- 
claira.  Trial  by  jury,  judgment  for  the  plaintiff,  and  defend- 
ant appeals. 

McNeU  cfe  TisdaUy  E.  H.  Stiles  and  J\  W.  Dixon,  for 
appellant. 

J.  J.  Smith  and  W.  H,  C.  JaqueSy  for  appellee. 
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Skevers,  J. — I.  In  1880  the  plaintiff  purchased  of  the 
defendant  and  J.  G.  Hutchinson  a  lot  in  the  city  of  Ottumwa, 
1.  PARTY wau:  upon  which  the  plaintiff  agreed  to  erect  a  two- 
coveryforuse  storv  brick  buildiufi:;  and  it  was  furiher  agreed 

of:  measQP©      ,        -^  .  ,  ,   ^\  ,  ,       ,    ^      , 

of  damd^es.  between  said  parties  that  when  the  defendant  con- 
structed a  building  on  the  adjoining  lot  he  wo'uld  construct, 
in  connection  with  the  plaintiff's  building,  a  stairway  to  the 
second  story,  of  the  usual  width,  and  to  be  constructed  in  the 
usual  manner,  one-half  of  which  should  be  on  the  ground  of 
each  party.  The  plaintiff  erected  her  building,  and  placed 
a  portion  of  her  wall  on  her  own  ground,  20  inches 
frpm  the  line.  The  defendant  afterwards  constructed  a 
building  on  the  abutting  lot.  He  also  constructed  a  stair- 
way, as  he  had  agreed  to  do,  and  this  action  was  brought  by 
the  plaintiff  to  recover  for  the  cost  of  one-half  of  the  wall 
which  was  20  inches  from  the  line,  and  entirely  on  her  own 
land,  on  the  theory  that  it  was,  in  fact,  a  party  wall.  The 
court  instructed  the  jury  that,  '^  under  the  contract  of  the 
parties,  the  defendant  had  the  right  to  construct  the  stairway 
in  question.  In  so  doing,  he  might  build  into,  that  part  of 
the  plaintiff's  wall  that  stands  on  her  own  land,  for  the  sup- 
port of  the  common  stairway,  without  making  that  part  of 
the  plaintiff's  wall  a  party  wall.  If  the  defendant  built  into 
that  paVt  of  the  plaintiff's  wall  that  stands  entirely  on  her 
own  land,  only  so  far  as  it  was  necessary  to  support  the  com- 
mon stairway,  although  it  may  incidentally  afford  some  sup- 
port to  defendant's  building,  yet,  in  that  event,  defendant 
would  not  be  liable  to  pay  for  one-half  of  said  wall,  but  if 
the  defendant  built  into  that  part  of  plaintiff's  wall  which 
stands  entirely  on  her  own  land  in  such  a  way  as  to  support 
his  building,  and  in  a  way  not  demanded  for  the  support  of 
the  stairway,  then  you  should  allow  the  plaintiff  one-half  of 
the  value  of  that  part  of  the  wall  at  the  time  the  defendant 
used  it,  with  six  per  cent  interest  thereon."  The  defendant 
contends  that  this  instruction  is  erroneous,  and  that  a  wall 
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cannot  be  regarded  as  a  party  wall  which  is  entirely  on  the 
property  of  one  of  the  adjoining  proprietors.  In  Washburn 
on  Easements,  *467,  it  is  said  that  "the  cases,  both  in 
the  English  and  the  American  courts,  have  been  so  few,  in 
which  the  rights  of  parties  in  respect  to  party  walls  have 
been  considered,  that  I  have  been  induced  by  the  importance 
of  the  subject  to  depart  from  the  general  rule  in  reference  to 
this  work,  and  borrow  somewhat  freely  from  the  French  law, 
as  throwing  light  upon  some  points  not  yet  adjudicated  by 
the  common  law-courts.  But  it  should  be  remembered  that 
by  both  the  civil  and  the  common  law,  if  the  subject  becomes 
one  answering  to  the  character  of  a  party  wall,  it  must  be 
made  so  by  the  agreement,  actual  or  presumed,  of  the  parties 
to  that  eflfect."  Our  statute  on  this  subject,  it  has  been  said, 
was  copied  from  the  civil  law  of  Louisiana.  Note  to  Bert- 
ram V.  CurtiSy  31  Iowa,  46.  Therefore,  it  is  not  surprising 
that  counsel  have  been  unable  to  cite  any  case  in  which  the 
question  under  consideration  has  been  adjudicated.  The 
statute  provides  that,  where  a  person  is  about  to  erect  a  build- 
ing contiguous  to  the  land  of  another,  he  may  rest  one-half 
of  his  wall  on  the  land  of  his  neighbor,  and  the  latter  has 
the  right  to  make  the  wall  a  party  wall  by  paying  one-half 
of  the  expense  of  constructing  the  wall.  Code,  §  §  2019, 
2020.  But  a  person  is  not  compelled  to  so  construct  his 
building.  He  may  build  it  immediately  on  the  line,  but 
entirely  on  his  own  ground,  and,  without  doubt,  we  think, 
the  owner  of  the  abutting  property  would  have  the  right  to 
make  such  wall  a  party  wall,  by  connecting  his  building  with 
the  one  constructed  by  his  neighbor,  by  paying  one-half  of 
the  expense  of  the  wall,  and  one-half  of  the  value  of  the 
land  on  which  it  is  situate.  The  statute  so  provides.  Code, 
§  2027. 

The  present  case  is  materially  diflferent,  the  wall  being  not 
only  entirely  on  the  plaintiff's  ground,  but  20  inches  from 
the  line  of  the  defendant's  property.  Can  such  a  wall  become 
a  party  wall?    "We  think  it  may  be  so  regarded  under  the 
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facts  of  this  case,  as  contemplated  in  the  instruction  under 
consideration.  The  thought  of  the  circuit  court  seems  to 
have  been  that,  as  the  plaintiff  erected  her  building  so  that 
the  defendant  could  construct  a  stairway,  if  he,  in  so  doing, 
used  the  wall,  not  for  stairway  purposes,  but  as  a  party  wall, 
then  he  should  pay  one-half  of  the  expense  of  its  construc- 
tion. But  for  the  stairway,  the  plaintiff  would  not  have 
built  her  wall  as  she  did.  The  stairway  was  for  the  accom- 
modation of  both  parties.  The  plaintiff's  wall  answers  the 
purpose,  and  is  used  by  the  defendant  as  a  party  wall.  The 
jury,  at  least  under  the  evidence,  was  authorized  to  so  find. 
We  think,  if  the  wall  was  used  as  a  party  wall,  and  so  regarded 
by  the  parties,  then  they  should  mutually  contribute  to  the 
expense  of  its  construction.  An  figreement  should  be  implied 
from  the  acts  and  conduct  of  the  parties.  This  seems  to  have 
been  the  thought  of  the  court  in  Zugenbuhler  v.  Gilliam^  3 
Iowa,  391.  It  is  there  said,  in  speaking  of  the  conduct  of 
the  defendants  in  relation  to  a  party  wall:  "  They  built  into 
it,  they  use  it,  and,,in  so  doing,  they  make  it  a  party  wall, 
and  become  liable  to  contribute  to  its  cost."  Counsel  say 
that,  if  a  wall  20  inches  from  the  line  may  become  a  party 
wall,  so  may  a  wall  which  is  five  or  ten  feet  distant.  No 
such  case  can  be  anticipated,  but,  if  the  wall  was  so  built  for 
the  purpose  of  constructing  a  stairway,  as  in  this  case,  we  are 
not  prepared  to  say  that  such  result  would  not  logically  fol- 
low. Stress  must  be  laid  on  the  fact  that  it  was  mutually 
agreed  that  the  plaintiff  would  erect  the  wall  as  she  did,  and 
that  it  has  been  used  as  a  party  wall.  Counsel  further  say 
that,  when  the  defendant  used  the  wall  for  any  purpose  other 
than  for  the  stairway,  he  committed  a  trespass.  This  may  be 
conceded,  but  the  plaintiff  may  waive  the  trespass  and  sue 
on  the  implied  agreement.  It  is  further  said  that,  as  the 
defendant  constructed  a  wall  on  his  side  of  the  stairway,  it 
is  not  just  to  make  him  contribute  one-half  of  the  expense 
of  the  wall  on  plaintiff's  side;  but  there  is  no  pretense  that 
the  defendant's  wall  supports  the  plaintiff's  building,  nor 
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that  it  in  any  sense  ia  a  party  wall.  "We  think  the  instruc- 
tion is  correct,  and  that  the  verdict  is  warranted  by  the  evi- 
dence. 

II.  It  is  provided  by  tlie  statute  that,  if  a  party  refuses 
to  contribute  to  the  erection  of  a  party  wall,  he  shall  have  the 
^ .  "  right  of  making  it  a  wall  in  common  by  paying 

choice  of         ^  the  person  who  built  it  one-half  of  the  appraised 

remedies.  ^^j^^  ^j.  ^j^^  ^^^  ^^^.^^.^  ^^^j^^  j^  „      q^^^  g  2020. 

It  is  insisted  that  the  plaintiff  should  have  had  the  value  of 
the  wall  ascertained  by  appraisers  before  she  can  maintain 
this  action.  In  this  proposition  we  do  not  concur.  The 
plaintiff  could  have  objected,  and  possibly  by  injunction  have 
prevented  the  defendant  from  using  her  wall  until  he  had  paid 
her  one-half  of  its  cost.  Before  building  into  the  plaintiff's 
wall  the  defendant  should  have  offered  to  pay  one-half  of  the 
expense  thereof,  and,  if  the  parties  were  unable  to  agree,  the 
defendant  should  have  caused  appraisers  to  ascertain  the  cost 
of  the  wall,  and  tendered  one-half  of  such  amount,  and  then 
he  would  have  been  authorized  to  attach  his  building  thereto. 

III.  There  was  evidence  tending  to  show  that  there  was 
an  iron  pilaster  in  front  of,  but  which  formed  a  part  of,  the 
8. :         plaintiff's  wall ;  and  that  a  "  lintel"  in  the  defend- 
er wau.  ant's  building  rested  on  the  pilaster.     The  lintel, 

as  we  understand,  supported  the  wall  over  the  stairway.  The 
plaintiff  introduced  evidence  showing  the  value  of  the  pilas- 
ter, which  the  defendant  moved  the  court  to  strike  out,  on  the 
ground  that  the  evidence  was  immaterial.  The  motion,  as 
we  think,  was  rightly  overruled,  because  the  pilaster  was  just 
as  much  a  part  of  the  wall  as  the  brick  and  mortar. 

IV.  The  defendant  sought  to  prove  the  value  of  the  brick 
wall  over  and  in  front  of  the  stairway.  The  court  held  that, 
^  :what  ^  ®^^^  ^^^^  ^*®  ''level  with  the  second  story,  it 

Is  not  jg  jj^^  a  part  of  the  stairway  proper.     It  is  a  part 

of  Dixon's  building,  and  the  plaintiff  is  not  liable  to  pay  for 
one-half  of  that."  The  evidence  was  therefore  rejected.  We 
think  the  view  of  the  court  is  correct,  because  the  portion  of 
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the  wall  over  the  stairway  is,  as  the  court  said,  a  part  of  the 
defendant's  building.  Having  considered  all  the  errors 
argued  by  counsel,  the  result  is  that  the  judgment  of  the 
circuit  court  must  be 

Affirmed. 


The  State  v.  Woodwobth. 

1.  Bastardy:  evidence  of  paternity  of  former  bastard  child. 

In  an  action  for  bastardy^  where  the  complainant  has  been  f^iilty  of 
illicit  intercoarse  with  a  man  other  than  the  defendant,  it  is  competent 
to  show  such  fact  as  a  circumstance  to  be  used  in  corroboration  of  the 
defendant;  and  this  fact  may  become  yery  important,  if  it  is  shown  who 
the  other  man  was,  and  that  his  intimacies  and  opportunities  continued 
until  after  the  child  in  question  was  begotten.  And  so,  where  the  com- 
plainant was  the  mother  of  another  bastard  child,  bom  some  fourteen 
months  prior  to  the  one  in  question,  it  was  competent,  under  the  facts 
of  this  case,  (see  opinion^  to  ask  her,  when  on  the  stand,  who  the  father 
of  the  first  child  was. 

2.  Byidence:  of  bad  moral  character  to  impeach  witness:  rebut- 

ting. Where  the  state,  for  the  purpose  of  impeaching  one  of  defend- 
ant's witnesses,  had  introduced  evidence  of  the  general  bad  moral  char- 
acter of  the  witness,  and  the  defendant,  on  cross-examination,  had 
drawn  out  the  fact  that  the  bad  reports  against  the  witness  were  based 
upon  certain  suspicions,  it  was  not  competent  for  defendant  to  go  fur- 
ther, and,  by  evidence  in  chief,  show  that  such  suspicions  were  without 
foundation. 

3.  :  :  .    While  it  is  true  that  evidence  of  particular 

immoral  acts  cannot  be  given  for  the  purpose  of  impeaching  a  witness* 
general  moral  character,  yet,  where  there  has  been  evidence  that  the 
general  reputation  of  a  witness  is  bad,  it  cannot  be  said,  as  a  matter  of 
law,  that  such  proof  is  insufficient  to  establish  bad  moral  character,  sim- 
ply because,  on  cross-examination,  it  appears  that  his  bad  reputation  is 
limited  to  some  particular  vice.  It  is  the  province  of  the  jury,  in  such 
case,  to  determine  the  weight  and  effect  to  be  given  to  the  whole  testi- 
mony relating  to  the  witness'  moral  character. 

Appeal  from  Cedar  District  Cov/rt. 
Wednesday,  December  3. 
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The  plaintiff  was  charged  with  being  the  father  of  a  bas- 
tard child  born  to  one  Minnie  Mansfield.  There  was  a  ver- 
dict against  the  defendant,  and  judgment  was  rendered 
thereon.     He  appeals. 

A.  J,  Monroe  and  Sheean  c&  McCarn^  for  appellant 

J.  H.  Preston  and  Herrick  &  Doxaee^  for  appellee. 

Adams,  J. — I.     The  child  in  question  was  born  on  the  first 

day  of  June,  1883.     The  complainant,  as  appeared  from  her 

1.  bastabdy:  testimony,  was  the  mother  of  another  bastard 

paternity  of     child,  born  on  the  tenth  day  of  April  of  the 

former  bas-  '         .  i  i.  , 

lardchUd.  year  previous,  it  also  appeared  from  her  testi- 
mony that  the  defendant  had  connection  with  her  but  once, 
and  it  was  thereby  rendered  certain,  if  the  witness  was  to  be 
believed,  that  he  was  not  the  father  of  the  first  child.  While 
she  was  upon  the  stand,  and  some  testimony  had  been  given 
by  her  in  relation  to  the  first  child,  counsel  for  the  defendant 
asked  her  this  question:  "Who  was  the  father  of  that 
child?"  To  this  question  the  state  objected,  and  the  court 
sustained  the  objection,  and  the  defendant  assigns  the  exclu- 
sion of  the  question  as  error.  The  objection  made  below  to 
the  question,  and  now  urged,  is  that  it  did  not  appear  to  be 
material.  A  charge  like  the  one  in  question,  which  may  be 
falsely  made  for  various  motives,  is  oftentimes  with  great  dif- 
ficulty disproved.  The  defendant,  to  be  sure,  is  allowed  to 
testify  in  his  own  behalf;  but  standing  charged,  as  he  does, 
with  a  heinous  offense,  his  testimony  is  oftentimes  discred- 
ited, and  considered  as  outweighed  by  the  testimony  of  the 
complainant  alone.  But,  where  the  complainant  has  been 
guilty  of  illicit  intercourse  with  a  man  other  than  the  defend- 
ant, it  is  competent  to  show  such  fact  as  a  circumstance  to 
be  used  in  corroboration  of  the  defendant,  and  this  circumstance 
may  become  very  important,  if  it  is  ^shown  who  the  other 
man  was,  and  that  his  intimacies  and  opportunities  contin- 
ued until  after  the  child  in  question  was  begotten. 


Digitized  byLjOOQlC 


DECEMBER  TEEM,  18S4.  143 

The  State  T.  Woodworth. 

la  the  case  at  bar,  the  evidence  shows  that  at  the  time  the 
child  in  question  was  begotten  the  complainant  was  living  in 
the  defendant's  family,  and  was  engaged  to  be  married  to  a 
man  who  was  also  living  in  the  family,  and  was  one  of  the 
defendant's  employes;  and  that  he  remained  engaged  to  her, 
notwithstanding  what  transpired,  and  was  engaged  at  the 
time  of  the  triaL  The  name  of  this  man  was  Gillian  Val- 
lier.  Now,  if,  when  the  complainant  was  asked  who  was  the 
father  of  the  first  child,  born  less  than  fourteen  months  ^rior 
to  the  birth  of  the  second,  she  had  answered  that  Gillian 
Vallier  was,  the  proof  thus  afforded  of  his  disposition,  and 
of  his  conquest  over  the  complainant's  virtue,  with  the  evi- 
dence of  his  continued  engagement  through  the  complain- 
ant's humiliating  and  disgraceful  condition,  would  have  gone 
far  towards  corroborating  the  defendant  in  the  denial  which 
he  made  in  his  testimony  that  the  child  in  question  was  his. 
We  may  say,  further,  that,  according  to  the  testimony  of  one 
witness,  the  complainant  stated  that  Vallier  was  the  father 
of  the  child  in  question,  but  that  Mr.  Woodworth  would 
have  to  pay  for  it  all  the  same.  If  the  testimony  of  this  wit- 
ness was  to  be  believed,  there  can  be  scarcely  a  doubt  that  a 
verdict  should  have  been  rendered  for  the  defendant.  Proof 
that  Vallier  was  the  father  of  the  first  child  would  have 
tended  to  make  credible  the  testimony  of  this  witness,  as  well 
as  corroborated  the  defendant  in  his  denial 

It  is  true,  when  the  question  was  asked  as  to  who  was  the 
father  of  the  first  child,  evidence  had  not  then  been  intro- 
duced by  the  defendant  tending  to  implicate  Vallier  as  the 
fatJier  of  the  child  in  question ;  and,  besides,  it  is  not  certain 
how  the  question  would  have  been  answered.  But  we  can 
not  say  that  it  did  not  for  that  reason  appear  to  be  material. 
However  it  might  have  been  answered,  it  might  have  led  to 
an  important  inquiry.  It  was  abundantly  evident  that  the 
purpose  of  the  question  was  to  commence  laying  the  founda- 
tion for  the  inference  that  the  father  of  the  first  child,  who 
it  was  proved  was  not  the  defendant,  was  the  father  of  the 


Digitized  byLjOOQlC 


U4:  SUPREME  COURT  OF  IOWA, 

The  stater.  Woodworth. 

second.  The  first  step  towards  a  successful  inquiry  was  to 
ascertain  the  name  of  the  father  of  the  first  child.  The  fact 
sought  was  an  obvious  link  in  a  chain  of  inquiry  suggested 
by  the  very  nature  of  the  case  itself  We  do  not  think  it 
can  be  said  that  the  defendant  was  not  pursuing  the  proper 
order  of  evidence.  We  cannot  presume  that  the  defendant 
knew  how  the  complainant  would  answer  the  question.  He 
should,  we  think,  have  been  allowed  to  have  the  answer,  and 
then  govern  himself  accordingly.  Besides,  the  defense  pro- 
ceeded upon  the  theory  that  the  complainant  had  been  guilty 
of  perjury.  Somewhat  depended  upon  not  disclosing  to  her 
the  exact  purpose  of  the  inquiry,  or  future  plan  of  evidence, 
if  one  had  been  formed.  We  think  that  the  defendant  was 
entitled  to  considerable  freedom  in  this  respect,  and  that  the 
question  should  have  been  allowed. 

II.  After  the  defendant  had  testified  in  his  own  behalf,  the 
state,  in  order  to  impair  his  credibility,  introduced  witnesses 
^ofbi^morS'  ^^^  testified  that  he  was  not  a  man  of  good  moral 
fmpSfch^^wit-  character.  On  cross-examination,  however,  it  was 
ncM:  rebut-  revealed  that  the  talk  against  the  defendant's 
moral  character  was  based  upon  the  fact  that  he  had  kept 
house,  and  had  employed  as  a  domestic,  through  many  years, 
one  MoUie  Rynders,  and  had,  a  part  of  the  time,  no  other 
woman  in  the  house.  The  defendant  introduced  as  a  witness 
one  Quinn,  who  testified  that  he  lived  in  the  defendant's  fam- 
ily during  the  same  time  MoUie  Rynders  did.  He  was  then 
asked  this  question:  "  State  whether  there  was  anything  in 
the  conduct  of  either  Mr.  Woodworth  or  her  to  excite  sus- 
picion, or  give  occasion  for  rumors  of  bad  conduct  between 
them?"  The  state  objected  to  this  question,  and  the  objec- 
tion was  sustained.    The  defendant  assigns  the  ruling  as  error. 

In  our  opinion,  the  question  was  properly  excluded.  The 
state  had  not  shown  that  there  had  been  any  bad  conduct 
between  the  defendant  and  his  domestic,  nor  could  it  have 
been  allowed  to  do  so.  The  Code  provides  that  "  the  gen- 
eral moral  character  of  a  witness  may  be  proved  for  the  pur- 
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pose  of  testing  Lis  credibility."  Section  3649.  Evidence 
of  particular  immoral  acts  is  not  admissible.  The  rale  is 
stated  in  1  Greenl.  Ev.  §  461,  as  follows:  "In  impeaching 
the  credit  of  a  witness,  the  examination  must  be  confined  to 
his  general  reputation,  and  not  be  permitted  as  to  particular 
facts;  for  every  man  is  supposed  to  be  capable  of  supporting 
the  one,  but  it  is  not  likely  that  he  should  be  prepared  to 
answer  to  the  6tlier  without  notice."  If  such  evidence  had 
been  admissible,  and  had  been  introduced  on  the  part  of  the 
state,  it  would  follow,  of  course,  that  the  defendant  should  be 
allowed  to  disprove  the  alleged  immoral  acts,  fiut  such  is 
not  the  case.  The  only  suggestion  of  immoral  conduct 
between  the  defendant  and  his  domestic  was  drawn  out  by 
the  defendant  on  cross-examination.  His  object  was  to  limit 
and  define  the  character  of  the  bad  reports  against  him,  and 
break  the  force  of  the  evidence.  He  showed  by  the  cross- 
examination  that  bad  reports  against  him  arose  from  a  cir- 
cumstance which,  at  worst,  was  equivocal  in  its  character, 
and  not  necessarily  inconsistant  with  his  innocence.  Further 
than  that  we  do  not  think  that  he  was  entitled  to  go.  If  he 
could  have  been  allowed  to  show  by  cross-examination  the- 
foundation  of  the  bad  reports,  and  then,  by  evidence  in  chief, 
show  that  he  was  not  guilty  of  what  he  had  been  suspected, 
the  state  should  have  come  prepared  to  rebut  the  evidence  in. 
chief;  and,  under  such  a  rule,  any  trial  might  take  the  form 
of  an  indefinite  number  of  criminal  accusations  and  defenses 
of  witnesses.  It  was  the  defendant's  right  by  cross-examina- 
tion to  limit  and  define  the  character  of  the  bad  reporta 
against  him,  and  by  evidence  in  chief,  showing  his  general 
moral  character  to  be  good,  to  directly  rebut  the  state's  evi- 
dence. This  he  did  do,  and  with  this,  we  think,  he  should 
have  been  content. 

III.     The  state  introduced  as  a  witness  one  Michael  Mans- 
field, the  father  of  the  complainant.      The  defendant  intro- 

3^ . .  duced  witnesses  who  testified   that  the  general 

•  moral  character  of  Mansfield  was  bad.     The  state. 
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presumably  to  break  the  force  of  this  evidence,  undertook  by 
crosB-examination  to  limit  the  bad  reports  against  Mansfield 
to  his  character  as  a  liar  and  a  thief.  The  court  in  its  charge 
(fifth  division)  instructed  the  jury,  in  substance,  that,  if  the 
whole  testimony  of  any  witness  called  to  testify  to  the  gen- 
eral moral  character  of  Mansfield  disclosed  that  his  testimony 
was  based  upon  a  particular  vice,  or  reputation  for  a  particu- 
lar vice  or  immorality,  it  would  not  be  suflicient  to  show  a 
want  of  general  moral  character.  The  giving  of  this  instruc- 
tion is  assigned  as  error.  While  it  is  true  that  evidence  of 
particular  immoral  acts  cannot  be  given  for  the  'purpose  of 
impeaching  a  witness'  general  moral  character,  yet,  where 
the  moral  character  has  been  impeached  in  the  usual  way,  by 
showing  his  general  reputation  to  be  bad,  we  do  not  think 
the  party  offering  him  can  by  cross-examination  wholly 
destroy  the  impeaching  evidence,  by  showing  that  the  wit- 
ness' bad  reputation  is  limited  to  some  particular  vice.  A 
person  cannot  be  said  to  have  a  good  moral  character  who 
has  a  reputation  for  any  vice.  The  word  "general,"  as  used 
in  the  section  of  the  statute  cited,  was  designed,  we  think,  to 
indicate  the  mode  of  proof,  and  not  as  implying  that  a  per- 
son's general  moral  character  is  good,  which  is  bad  only  in 
one  respect.  The  moral  character  of  a  witness  is  to  be  shown 
in  a  general  way,  and  that  is  by  his  general  reputation.  If 
the  state  succeeded  upon  cross-examination  in  showing  that 
the  bad  reputation  of  Mansfield  was  confined  to  his  charac- 
ter as  a  liar  and  a  thief,  it  was  doubtless  entitled  to  whatever 
mitigation  of  the  impeaching  evidence  there  might  be  in 
such  fact,  but,  we  think,  to  nothing  more.  In  no  view  do 
we  think  that  the  instruction  can  be  sustained;  but  it  may 
not  be  improper  for  us  to  say  that,  even  if  it  were  correct 
in  principle,  it  would  not  seem  to  be  justified  by  the  evi- 
dence. We  are  unable  to  discover  that  any  witness  called  to 
testify  against  the  moral  character  of  Mansfield  disclosed 
that  his  testimony  was  based  upon  a  particular  vice. 

Bevebsed. 
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Gabmob  y.  Stubqeon  et  AL. 
1.  Tax  Sale  and  Deed:  itoticb  to  bedbbm:  when  not  necbssart 

TO  VALIDITY  OF  DEED:    PBE8UMPTI0N  ARISING  FROH  DEED.     When 

land  sold  for  taxes  is  anoccupied  and  taxed  as  unknown  at  the  time  when 
notice  of  the  expiration  of  the  time  for  redemption  should  be  Riven,  there 
is  no  person  on  whom  the  notice  can  be  served,  as  required  by  statute, 
and,  in  such  case,  the  treasurer  is  authorized  to  execute  a  deed  to  the 
tax  purchaser  without  the  service  of  such  notice;  (following:  cases  cited 
in  opinion;)  and  after  such  deed  is  made,  it  must,  under  the  statute,  be 
presumed,  in  the  absence  of  a  contraiy  showing?,  that  the  facta  were 
such  that  no  such  service  was  required. 

2. : :  WHO  KNTiTLKD  TO:  BAiLRO AD  COMPANY.    Where,  after 

land  has  been  sold  for  taxes,  a  railroad  company  condemns  (though 
without  notice  to  the  tax  purchaser)  and  takes  possession  of  a  rigrht  of 
way  over  the  land,  it  is  entitled  to  redeem  from  the  tax  sale,  and  to  per- 
sonal service  of  notice  to  redeem,  and  it  is  not  affected  by  a  tax  deed 
made  without  such  notice. 

3.  Bailroads:  condemnation  of  bight  of  way:  notice  to  tax  pur- 

CHASER.  The  rights  of  a  purchaser  at  tax  sale  are  not  extinguished  by 
ad  quod  damnum  proceedings  to  which  he  has  not  been  made  a  party 
by  proper  notice. 

4.  Fraotioe  in  Supreme  Court :  btidencb.    Evidence  upon  the  merits 

cannot  be  introduced  for  the  first  time  in  this  court. 

Appeal  from  Webster  District  Co-wrt. 

"Wednesday,  Decembeb  3. 

Action  to  quiet  title  to  a  quarter  section  of  land.  Plain- 
tiff claims  title  to  the  land  under  certain  tax  deeds.  The 
defendant,  the  Toledo  &  Northwestern  Railway  Company, 
alleges  that  it  is  in  possession  of  a  strip  one  hundred  feet  in 
width  across  one  forty-acre  tract  of  the  land,  and  that  it  occu- 
pies the  same  as  a  right  of  way  for  its  railroad,  the  same  hav- 
ing been  condemned  for  that  purpose  by  ad  quod  damnum 
proceedings.  The  defendant,  Abtil  Sturgeon,  in  his  answer, 
denies  that  plaintiff  is  the  owner  of  the  land,  and  alleges  that 
he  is  the  owner  thereof,  except  the  strip  occupied  by  the  rail- 
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road  company,  whose  right  he  admits.  He  also  alleges  that 
the  tax  deeds  under  which  plaintiff  claims  the  land  are  void, 
for  the  reason  that  no  notices  of  the  expiration  of  the  period 
for  redemption  were  served  as  required  by  law,  and  that, 
when  the  treasurer  executed  said  deeds,  there  was  no  proper 
evidence  on  file  in  his  oflSce  that  said  notices  had  been  served ; 
and  in  a  cross-petition,  he  prayed  that  said  tax  deeds  be  can- 
celed and  set  aside,  and  that  his  right  to  redeem  the  land 
from  the  tax  sales  be  established.  The  district  court  dis- 
missed plaintiff's  petition,  and  entered  judgment  for  defend- 
ants, granting  the  relief  prayed  for  in  the  cross-petition. 
Plaintiff  appeals. 

Ji.  M.  Wright^  for  plaintiff. 

Hull  (&  Whitaker^  for  defendant,  Sturgeon.  Hvbha/rd^ 
Clark  cfe  Dawley^  for  defendant,  the  Toledo  &  Northwestern 
Ilailroad  Company. 

Kbbd,  J. — The  land  in  question  is  the  southwest  quarter 
of  section  eighteen,  township  eighty-six,  range  twenty-seven. 
The  east  half  was  sold  October  2, 1876,  for  the  taxes  of  1873, 
1874  and  1875,  and  the  deed  was  executed  October  9,  1879. 
Tlie  west  half  was  sold  October  6, 1879,  for  the  taxes  of  1878, 
and  the  deed  was  executed  October  21,  1882.  The  land 
occupied  by  the  railroad  for  right  of  way  is  in  the  northwest 
quarter  of  said  southwest  quarter,  and  the  ad  qiwd  damnum 
})roceedings  under  which  it  claims  were  had  in  October,  1880, 
but  plaintiff  was  not  made  a  party  to  the  proceedings.  On 
the  eleventh  of  July,  1879,  plaintiff  filed  in  the  oflice  of  the 
treasurer  a  notice  of  the  expiration  of  the  period  of  redemp- 
tion from  the  sale  of  1876,  together  with  the  afl5davit  of  the 
])ublisher  of  the  Webster  county  Gazette^  in  which  he  swears 
that  said  notice  was  published  in  said  paper  three  consecutive 
weeks,  commencing  on  the  twenty-eighth  of  June,  1879. 
Attached  to  this  was  plaintiff's  aflSdavit,  in  which  he  swore 
that  he  was  then   the  holder  of  the  certificate  of  purchase 
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referred  to  in  the  notice,  and  "  that  said  notice  was  served  by 
publication  in  the  Webster  county  Oazette^  as  above  stated," 
and  this  was  the  only  evidence  of  the  service  of  said  notice 
on  file  in  the  treasurer's  o£5ce  when  the  deed  of  October  9, 
1879,  was  executed.  On  the  twenty-first  of  July,  1882,  he 
filed  a  notice  of  the  expiration  of  the  period  of  redemption 
from  the  sale  of  1879,  accompanied  by  the  affidavit  of  tlie 
foreman  of  the  Messenger^  a  newspaper  published  in  Webster 
county,  in  which  he  swore  that  the  notice  had  been  published 
in  said  paper  for  three  consecutive  weeks,  commencing  on 
the  seventh  of  July,  1882.  Attached  to  this  was  plaintiff's 
affidavit,  in  whidi  he  swore  that  he  was  the  holder  of  the 
certificate  referred  to  in  the  notice,  and  that  the  notice  was 
served  by  publication  in  the  Messenger  for  three  consecutive 
weeks,  the  last  of  which  was  published  on  the  twenty-first  of 
July,  1882,  and  this  was  the  only  evidence  of  the  service  of 
said  notice  on  file  in  the  treasurer's  office  when  the  deed  of 
October  21,  1882,  was  executed. 

Defendant's  position  is  that,  as  the  treasurer  is  authorized 
to  execute  the  deed  only  when  "an  affidavit  of  the  service  of 
the  notice  and  the  particular  mode  thereof,  duly  signed  and 
verified  by  the  holder  of  the  certificate  of  purchase,  his  agent 
or  attorney,  shall  have  been  filed  in  his  office,"  (Code,  §  894,) 
and  as  the  affidavits  of  plaintiff  which  were  on  file  when  the 
deeds  were  executed  were  insufficient,  when  considered  sepa- 
rate from  those  of  the  publishers  of  the  newspapers,  to  show 
either  the  service  of  the  notice  or  the  particular  mode  thereof, 
the  execution  of  the  deeds  was  unauthorized,  and  hence  the 
land  is  still  subject  to  the  right  of  redemption  from  the  sales. 
It  will  be  important  to  inquire  as  to  the  soundness  of  this 
position  only  in  case  it  shall  be  found  that  the  service  of 
notice  of  the  expiration  of  the  periods  for  redemption  from 
the  sales  was,  under  the  facts  of  the  case,  an  essential  pre- 
requisite to  the  execution  or  the  deed. 

We  have  held  in  Fuller  v.  Armstrong^  53  Iowa,  683; 
Tuttlev.  Griffin^  64  Id.,  455;  Chambers  v.  Haddock^  Id., 
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556;  and  Meredith  v.  Phelps^  ante^  p.  118,  that 
and  deed:       when  the   land  is  unoccupied,  and  is  taxed  as 

notice  to  re-  *^       ^ 

?®?'I!J«^^^I!„  unknown,  there  is  no  person  on  whom  the  notice 

not  necessarv  '  r 

deed:  p're-  ^^"  ^^  served,  and  that  the  authority  of  the  treas- 
aXugfrom  "f^r  to  execute  the  deed  in  such  case  is  not 
dependent  on  the  service  of  the  notice.  "We  have 
also  held  that,  as  the  deed  is,  by  statute,  made  presumptive 
evidence  of  the  regularity  of  all  the  proceedings  anterior  to 
its  execution,  on  which  it  is  based,  when  there  is  no  evidence 
on  the  question,  the  presumption  is  that  the  facts  were  such 
as  that  the  service  of  notice  was  not  essential. 

The  railroad  company  was  in  actual  possession  of  the  strip 
of  land  condemned  by  the  ad  quod  damnum  proceedings 

, when   the  deed,  which  conveys  to  plaintiff  the 

i^^:°ra?irolSf  forty-acrc  tract  in  which  the  strip  is  situated,  was 
company.  executed.  It  was,  therefore,  entitled,  under  the 
statute,  to  notice  of  the  expiration  of  the  period  for  redemp- 
tion. The  notice  which  it  is  claimed  was  published  is  insuf- 
ficient, so  far  as  it  is  concerned,  for  two  reasons  quite  inde- 
pendent of  those  stated  above:  (1)  As  it  was  in  actual 
possession,  the  notice  should  have  been  personally  served 
upon  it  in  the  manner  provided  for  the  service  of  original 
notices.  Code,  §  894.  (2)  The  notice  published  was  to 
Sturgeon,  and,  if  the  railroad  company  might  have  been 
served  by  publication  of  the  notice,  it  certainly  was  not  af- 
fected by  the  publication  of  a  notice  running  to  another  party. 
It  acquired  its  right  to  the  strip  of  land  after  the  tract  in 
which  it  is  situated  had  been  sold  to  plaintiff.     As  it  did  not 

make  him  a  party  to  the  condemnation  proceed- 
3.  railroads:   .  1       .  «•         111  x>     » 

cpndemna-      ings,   he  IS  uot  affected   thereby.      Cochran  v. 

tion  of  right  o  '  J 

il^xoi^'  Independen;t  School  Diet.  Council  Bluffs,  50 
purchaser.  j^^^j^  gg3  Whatever  right  it  acquired  thereun- 
der  was  subject  to  his  rights  under  the  tax  sale.  It  acquired 
the  right,  however,  to  redeem  the  land  from  the  sale,  and,  as 
it  has  not  been  served  with  notice  of  the  expiration  of  the 
period  for  redemption,  the  tax  deed   does   not  operate  to 
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extinguish  that  right.  Plaintiff  was,  therefore,  not  entitled 
to  have  the  title  quieted  as  against  it,  and  the  judgment  dis- 
missing his  petition  against  it  is  clearly  right.  The  railroad 
company  did  not  ask  for  any  affirmative  relief.  We  do  not, 
therefore,  determine  whether  it  has  the  right  to  redeem  the 
.whole  forty-acre  tract  in  which  its  right  of  way  is  situated, 
or  whether  its  right  in  this  respect  is  limited  to  the  strip 
which  it  ociftupies.  As  to  the  remainder  of  the  land,  there  is 
no  evidence  on  the  question  whether  it  was  occupied  or  taxed 
to  any  person  during  either  of  the  years  in  which  the  deeds 
were  executed. 

True,  counsel  in  their  argument  have  set  out  what  purports 
to  be  a  certificate  of  the  county  treasurer,  in  which  he  states 
A  ««..«„^-  that  the  lands  were  taxed  in  those  years  to  defend  - 
loMt-'evi-  ^^^  Sturgeon.  But  it  is  not  claimed  that  this 
dence.  certificate  was  introduced  in  evidence  in  the  dis- 

trict court.  "We  cannot,  therefore,  consider  it  here.  Under  the 
rule,  then,  established  by  the  cases  cited  above,  the  presump- 
tion is  that  the  deeds,  as  against  defendant.  Sturgeon,  are 
valid.  The  judgment,  then,  in  so  far  as  it  dismisses  plaint- 
iff's petition  against  defendant,  the  Toledo  &  Northwestern 
Ilailroad  Company,  is  affirmed.  But,  in  so  far  as  it  dis- 
misses the  petition  as  against  defendant,  Sturgeon,  and  estab- 
lishes his  right  to  redeem  the  land  from  the  tax  sales,  it  is 

Kevbbsed. 
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65    lfi2| 
95    1571 

Hii^  152  Katmond  V.   Thb  Burlington,   Cedar   Eaptos  &  Hokth- 
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65    10*' 


1.  Evidence:  PRiviLBaBo  cokxunicatioh:  phtsccian  and  PATisirr. 

Where  one  injured  apon  a  railroad  was  attended  by  the  company *8  sur- 
geon, a  commnnication  made  by  him  to  the  surfireon  in  response  to  a 
question  asked  for  the  purpose  of  ascertaining  the  facts  m  order  prop- 
erly to  treat  him,  was  a  privileged  communication,  within  the  meaning 
of  section  3643  of  the  Code. 

2.  : :  HADB  TO  PARTNBB  OP  PHYSICIAN.    It  would  yiolate 

the  spirit  of  the  statute  to  permit  a  physician  to  disclose  a  privileged 
communication  made  in  his  presence  to  his  partner. 

3.  Carrier  of  Passengers :  dborbk  op  dilioencb  rbquirbd  op.    It 

is  the  duty  of  a  common  carrier  of  passengers  to  exercise  extraordinary 
care  and  caution  for  the  safety  of  its  passengers. 

4.  Contributory  Negligenoe:  avoidance  of  by  plaintipf:  evi- 

dence: INSTRUCTION.  In  an  action  for  personal  injury  on  a  railroad, 
an  instruction  which  held,  in  substance,  that,  if  the  plaintiff  showed 
what  his  acts  were,  and  they  did  not  appear  to  be  negligent,  the  jury 
would  be  justified  in  finding  that  he  was  free  from  negligence,  while 
not  correct' as  an  abstract  statement  of  the  rule,  was  not  erroneous  in 
this  case,  where  it  was  clear  that  plaintiff  was  not  guilty  of  contribu- 
tory negligence,  unless  it  was  by  reason  of  something  which  he  did. 


5.   :  ACTS  OF  C01C1CI88ION  AND  O^CIBSION:  EVIDBlfCB:     BUBDEN  OF 

PROOF.  Where  in  such  a  case  there  is  no  evidence  of  contributory 
negligence  on  plaintiff  *s  part  by  reason  of  any  omission,  and  no  ques- 
tion in  regard  to  the  surrounding -circumstances,  and  the  only  inquiry 
is  as  to  whether  the  ii^jured  person,  in  view  of  the  conceded  circum- 
stances, was  negligent  in  what  he  did,  and,  upon  proof  of  his  acts,  it 
appears  that  he  was  not  guilty  of  any  negligence  in  what  he  did,  the 
burden  of  proof  is  shifted  upon  defendant,  if  it  claims  that  plaintiff 
was  negligent,  to  establish  it. 

Appeal  Jrom  Ziim  Circuit  Cowrt. 

"Wjednesday,  Deoember  3. 

Action  to  recover  for  injuries  alleged  to  have  been  sus 
tained  by  being  thrown  from  the  platform  of  the  defendant's 
car  by  reason  of  the  sudden  and  careless  starting  of  the 
train,  while  the  plaintiff,  as  a  passenger,  was  in  the  act  of 
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leaving  it  at  a  station.  There  was  a  trial  to  a  jury,  and  ver- 
dict and  judgment  were  rendered  for  the  plaintiff.  The 
defendant  appeals. 

S.  K.  Tracy ^  for  appellant 

Stoneinan^  jRickel  <&  Eastman^  for  appellee. 

Adams,  J. — This  case  is  before  us  upon  a  rehearing.  The 
opinion  now  filed  is  not  substantially  different  from  the 
former,  except  in  regard  to  one  instruction,  which  was  held 
to  be  erroneous. 

I.  The  defendant  introduced  as  a  witness  Dr.  J.  R.  Kin- 
ney, who  testified  that  he  vas  surgeon  of  the  defendant,  and 
1.  bvidencb:  ^^®  called  to  attend  plaintiff;  that  he  asked  him 
wmmmSSa-  some  questions  in  regard  to  his  injury;  that 
cian'aKd^pa-  he  Wanted  information  to  enable  him  to  judge 
if  the  company  was  responsible;  that  it  was  abso- 
lutely necessary  for  him  to  enable  him  to  obtain  a  diagno- 
sis, and  that  all  surgeons  do  that.  He  also  testified  that  the 
injury  would  be  more  severe  if  the  cars  were  in  motion. 
The  defendant  also  introduced  Dr.  H.  Ristine,  who  testified 
that  he  was  a  physician,  and  was  called  to  assist  Dr.  Kinney 
in  treating  the  plaintiff;  that  he  asked  the  plaintiff  how  he 
got  hurt,  and  heard  him  state  how  the  accident  happened,  in 
the  presence  of  Dr.  Kinney  and  Dr.  J.  M.  Ristine.  The 
defendant  then  asked  the  witness  the  following  question: 
"  Now  I  will  ask  you  to  state  what  the  plaintiff  said,  if  any- 
thing, as  to  how  the  accident  occurred,  and  how  he  got 
injured?"  The  plaintiff  objected  to  the  question  as  calling 
for  a  professional  communication  necessary  and  proper  to 
enable  the  doctor  to  exercise  his  professional  functions.  In 
answer  to  a  question  by  the  court,  the  witness  stated  that  he 
was  called  as  consulting  physician,  and  asked  this  question 
for  the  purpose  of  ascertaining  the  facts  in  order  to  properly 
treat  him.  The  court  thereupon  sustained  the  objection. 
The  defendant  thereupon  offered  to  show  by  this  witness  that 
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the  plaintiff,  in  response  to  questions  asked,  stated  that  lie 
stepped  off  the  car  while  it  was  in  motion,  and  thus  fell  and 
received  the  injury  sued  for.  The  court  excluded  the  evi- 
dence, and  the  defendant  assigns  the  action  of  the  court  as 
error. 

The  Code,  §  3643,  provides:  «  No  practicing  attorney, 
counselor,  physician,  surgeon,  minister  of  the  gospel,  or 
priest  of  any  denomination  shall  be  allowed,  in  giving  testi- 
mony, to  disclose  any  confidential  communication  properly 
intrusted  to  him  in  his  professional  capacity,  and  necessary 
and  proper  to  enable  him  to  discharge  the  functions  of  his 
oflBce  according  to  the  usual  course  of  practice  or  discipline." 
Dr.  Ristine  testified  that  the  communication  was  made*  by  the 
plaintiff  in  response  to  a  question  asked  for  the  purpose  of 
ascertaining  the  facts,  in  order  to  properly  treat  him;  and 
Dr.  Kinney  testified  that  the  injury  would  be  more  severe  if 
the  cars  were  in  motion.  In  view  of  this  testimony,  we 
think  the  communication  comes  within  the  protection  of  the 
statute. 

II.  The  defendant  also  introduced  Dr.  J.  M.  Ristine, 
who  testified  that  he  was  a  partner  of  Dr.  H.  Ristine,  and 
J . .  heard  the  statements  made  to  him.     The  defend- 

nerof^'^^'  *^^  offered  to  prove  by  this  witness  the' same 
sician.  communication  sought  to  be  proved  by  Dr.  H. 

Ristine,  and  claimed  the  right  to  do  so  upon  the  ground  that 
the  communication  was  not  made  to  this  witness,  but  merely 
in  his  hearing.  Manifestly,  it  would  violate  the  spirit  of 
the  statute  to  permit  a  physician  to  disclose  a  communica- 
tion made  in  his  presence  to  his  partner. 

III.  The  defendant  complains  of  an  instruction  given  by 
the  court,  to  the  effect  that  it  was  the  duty  of  the  defendant, 
3.  cABBiBB      as  a  common  carrier  of  passengers,  to  exercise 

genf  dTegree    extraordinary  care  and  caution;  but  it  appears  to 

of  diligence  ^v    ^  ^i_  i        /.  xi.      ....         •  n 

required  of.  US  that  the  rule  of  the  instruction  is  well  set- 
tled.   Sales  V.  Western  Stage  Co,y  4  Iowa,  547. 

IV.  The  court  gave  an  instruction  in  these  words:  "You 
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have  been  instructed  that  the  bnrden  is  upon  the  plaintiff 
4.  coNTBiBu-  to* prove  that  he  was  free  from  contributory  neg- 
gencei^avoid-  ligence;  and  the  court  further  instructs  you  that 
pf^ufl  7evi.  such  requirement  of  law  is  suflBciently  complied 
struction.  -vrith  when  the  plaintiff  has  given  in  the  testi- 
mony in  his  behalf,  showing  his  act  in  relation  to  the  trans- 
action causing  the  injury  to  him,  and  such  testimony  fails 
to  show  contributory  negligence  on  his  part;  but  you  are 
further  charged  that  if  you  find,  from  a  preponderance  of  the 
whole  testimony  in  the  case — that  on  the  part  of  the  defend- 
ant, as  well  as  on  the  part  of  the  plaintiff — that  the  plaint- 
iff was  guilty  of  contributory  negligence,  the  plaintiff  can- 
not recover,  although  the  testimony  of  the  plaintiff  alone 
may  fail  to  show  such  contributory  negligence  on  his  part." 
Upon  the  former  hearing,  this  instruction  was  held  to  be 
erroneous.  Upon  a  re-examination  of  the  case,  we  have 
come  to  the  conclusion  that  the  instruction,  as  applied  to  the 
particular  facts  of  the  case,  can  be  approved. 

The  instruction  holds,  in  substance,  that,  if  the  plaintiff 
showed  what  his  aet8  were,  and  if  they  did  not  appear  to  be 
negligent,  the  jury  would  be  justified  in  finding  that  he  was 
free  from  negligence.  It  is  manifest  that  the  rule  of  the 
instruction,  as  an  abstract  one,  could  not  be  approved.  It 
may  happen,  and  sometimes  does,  that  the  person  injured  is 
guilty  of  negligence  in  what  he  omits*  to  do.  The  inquiry 
of  the  jury  should  not,  as  a  rule,  be  limited  to  the  injured 
person's  acts,  but  should  be  as  broad  as  the  circumstances  of 
the  case.  The  writer  of  this  opinion  thought,  upon  the 
former  hearing,  that  the  rule  enunciated  in  the  instruction 
was  too  narrow.  But  the  facts  of  the  case  are  such  that  it 
seems  certain  that  the  plaintiff  was  not  guilty  of  contribu- 
tory negligence,  unless  it  was  by  reason  of  something  which 
he  did.  The  writer,  therefore,  is  of  the  opinion  now,  and 
such  is  the  opinion  of  the  entire  court,  that  the  instruction 
is  not  liable  to  the  objection  mentioned. 

But  it  is  said  that  there  is  another  objection  to  which  it  is 
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liable,  and  that  is  that  it  does  not  maintain  the  established 

rule  in  regard  to  burdeu  of  proof.     This  view 

ofcommis-      seemed  plausible  at  first.      It  was  adopted  bv 

8iou  and  *  r  * 

fdS^e?"bu?-'  Chief  Justice  Day,  who  wrote  the  former  opin- 
denof  proof,  j^j^  ^^j  ^^^  acquiesced  in  by  a  majority.  But 
we  are  now  agreed  that  it  is  not  sound. 

The  part  of  the  instruction  which  the  defendant  objecti? 
to  in  this  respect  is  that  which  holds,  in  substance,  that  if 
the  plaintiff  showed  his  acts  in  the  transactions,  and  thej 
failed  to  show  contributory  negligence,  the  burden  upon 
this  point  would  be  shifted.  As  to  this  we  may  say,  as  we 
have  already  said  of  the  instruction  in  other  respects,  that 
the  rule  could  not  be  approved  as  an  abstract  one.  The 
character  of  acts,  as  showing  negligence  or  otherwise,  often 
depends  upon  a  great  number  of  circumstances.  We  can 
conceive  of  a  case  where  the  plaintiff  might  prove  the 
injured  person's  acts,  and  the  jury,  by  reason  of  a  want  of 
knowledge  of  the  circumstances,  be  left  entirely  in  the  dark 
as  to  whether  they  showed  contributory  negligence  or  free- 
dom from  it.  In  such  case  it  could  not  be  said  that  the  rule 
of  the  instruction  would  be  correct.  But  the  case  before  ns 
is  not  one  of  that  kind.  The  character  of  the  plaintiff's 
acts,  so  far  as  it  depended  upon  circumstances,  was  clearly 
shown.  The  only  question,  then,  is,  was  it  suflBcient  to  shift 
the  burden  of  proof  for  the  plaintiff  to  show  his  acts,  if  they 
failed  to  show  contributory  negligence?  We  think  it  waei. 
Where  there  is  no  question  of  negligence  by  reason  of  an 
omission,  and  no  question  in  regard  to  the  surrounding  cir- 
cumstances, and  the  only  question  is  as  to  whether  the 
injured  person,  in  view  of  the  conceded  circumstances,  was 
negligent  in  what  he  did,  we  are  unable  to  see  how  the 
plaintiff  could  do  more  than  prove  what  he  did.  In  proving 
what  he  did,  he  would  prove  what  care  he  exercised;  and 
acts  fully  disclosed  and  understood  must  always  be  deemed 
sufficiently  careful  which  evince  no  negligence. 

The  true  rule,  and  one  of  general  application,  appeara  to 
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118  to  be  that  stated  in  Mayo  v.  Boston  <&  M.  IVy  Co,^  104 
Ma88.,  140.  It  is  stated  in  these  words:  "All  the  circura- 
stances  under  which  the  injury  was  received  being  proved, 
if  they  show  nothing  in  the  conduct  of  the  plaintiff,  either 
of  acts  or  neglect,  to  which  the  injury  may  be  attributed  in 
whole  or  in  part,  the  inference  of  due  care  may  be  drawn 
from  the  absence  of  all  appearance  of  fault." 

The  instruction  given  by  the  court  below  was  not,  we 
think,  in  view  of  the  particular  facts  of  the  case,  inconsist- 
ent with  the  rule  above  expressed,  and  the  judgment  must  be 

Affibmed. 


Rat  bt  al.  v.  Teabout  et  al. 

1.  Fraudulent  Conveyanoe:  husband  to  wife:  evidbncb  not 

BSTABLTSHiKG.  Upon  Consideration  of  the  evidence  in  this  case,  held 
that  it  is  not  sufficient  to  establish  that  a  conveyance  from  husband  to 
wife  was  fraudulent  as  against  creditors  of  the  husband. 

2.  : :  estoppel:  facts  not  amounting  to.    Where  a  wife, 

long  before  her  husband  became  indebted,  was  in  the  exclusive  possession, 
by  her  tenants,  of  a  farm,  under  an  unrecorded  conveyance  from  her 
husband,  in  which  farm  she  had  invested  considerable  of  her  own  money, 
which,  as  between  her  and  her  husband,  formed  a  consideration,  in  part 
at  least,  for  the  conveyance,  and  the  deed  was  not  withheld  from  record 
by  her  with  any  purpose  on  her  part  to  aid  her  husband  to  incur  indebt- 
edness on  the  strength  of  the  title  as  it  appeared  of  record,  held  that  she 
was  not  estopped  from  asserting  her  title  as  against  her  husband  *8 
creditors. 

3. :  pleading:  evidence.    Where  defendant's  title  is  attacked  on 

the  ground  of  fraud,  he  may,  under  a  general  denial,  introduce  any 
proof  showing  that  his  title  is  not  fraudulent. 


:  to  8TBANGEB8  TO  DELAY  CREDITORS:  KNOWLEDGE  OF  GRAN- 
TEES :  ETiDENCB.  If  it  be  admitted  that  the  evidence  in  this  case  shows 
a  fraudulent  intent  on  the  part  of  the  grantor  in  making  certain  convey- 
ances of  land,  it  fails  to  show  that  the  grantees  had  knowledge  of  such 
intent,  or  participated  therein,  and  the  conveyances  are,  therefore,  sus- 
tained as  against  the  creditors  of  the  grantor. 


[  «    1571 
8ft    3431 
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Appeal  from  Winneshiek  Circuit  Court. 
Wednesday,  December  3. 

This  is  an  action  in  equity  in  the  natare  of  a  creditors' 
bill,  by  which  it  is  sought  to  subject  certain  real  estate 
to  the  payment  of  the  debts  of  the  insolvent  partnership  of 
Teabout  &  Valleau.  The  said  real  estate  consists  of  a  num- 
ber of  tracts  of  land,  the  legal  titles  to  which  are  held  in  sev- 
eralty by  the  defendants  in  the  case.  There  was  a  trial  to 
the  court,  and  a  decree  was  entered  for  the  defendants. 
Plaintiffs  appeal. 

Willett  <&  Willetty  for  appellants. 

X.  Bullis  and  G.  Wellington^  for  appellees. 

RoTHEOCK,  Ch.  J. — A  number  of  parties  were  joined  as 
plaintiffs.  Each  party  plaintiff  is  the  holder  of  a  valid  claim 
against  the  insolvent  partnership.  The  lands  which  it  is 
sought  to  subject  to  the  payment  of  these  claims  are  situated 
partly  in  Winneshiek  and  partly  in  other  counties  in  tliis 
state,  and  some  of  the  defendants  are  non-residents  of  Winne- 
shiek county,  the  place  where  the  action  was  brought  and 
tried.  Much  of  the  argument  of  counsel  for  appellants  is 
devoted  to  the  question  as  to  whether  the  bill  is  multifarious, 
and  whether  there  is  a  misjoinder  of  parties.  In  the  view 
we  take  of  the  case,  a  consideration  of  these  questions  becomes 
unnecessary,  and  we  will  proceed  at  once  to  a  determination 
of  the  merits  of  the  controversy,  which  involves  the  single 
ultimate  question  whether  or  not  the  transfers  of  the  several 
parcels  of  real  estate  by  Frank  Teabout,  one  of  the  partners 
in  the  firm  of  Teabout  &  Valleau,  were  fraudulent  as  to  the 
plaintiffs,  who  are  creditors  of  the  firm. 

The  record  presented  to  us  is  very  voluminous.  The 
abstract  contains  335  pages,  and  counsel,  in  their  arguments, 
discuss  at  length,  and  in  a  most  admirable  manner,  every 


Digitized  byLjOOQlC 


DECEMBER  TERM,  1884.  159 

Bay  et  al.  y.  Teabout  et  al. 

conceivable  question  of  fact  and  law  in  the  case.  The  record 
and  arguments  could  not  well  be  otherwise  than  voluminous, 
.as  the  case  involves  several  distinct  cases  in  one.  In  deter- 
mining the  several  issues  involved,  we  will  not  attempt  to 
review  the  evidence  upon  which  we  base  our  conclusions.  We 
deem  it  sufficient  to  state  our  conclusions  upon  the  material 
questions  in  the  case.  Indeed,  we  can  do  no  more  than  this, 
because  it  is  wholly  impracticable  to  undertake  a  review  of 
the  evidence,  and  in  our  recital  of  what  we  regard  as  estab- 
lished by  the  evidence  it  will  be  understood  that  we  have 
reference  to  weighing  the  evidence  upon  a  careful  examination 
of  the  abstract  and  arguments  of  counsel,  having  in  view  the 
conceded  rule,  that,  as  the  defendants  hold  the  legal  titles  to 
the  property,  the  burden  is  on  the  plaintiffs  to  show  that  such 
titles  arc  fraudulent  by  clear  and  satisfactory  evidence.  It  is 
claimed  with  some  confidence  that  there  was  a  conspiracy 
entered  into  by  the  defendants,  or  some  of  them,  to  use  the 
credit  of  the  partnership  of  Teabout  &  Valleau  to  defraud 
the  plaintiffs.  We  do  not  think  there  is  evidence  sufficient 
to  establish  that  charge. 

I.     It  appears  from  the  record  that  Frank  Teabout  is  about 

67  years  of  age.     His  wife,  Emma  Teabout,  is  now  about  70 

years  of  aere.     They  were  married  early  in  life, 

i^NT convey-  and  removed  from  the  east  to  Winneshiek  county 

ance:hus-  •' 

e?"<feJi?e^oV  ^^  1851,  and  purchased  some  land,  the  title  to 
establishing.  ^]jj^]j  ^^8  taken  in  the  name  of  the  husband. 
This  land  was  improved,  and  was  the  homestead  of  both  the 
parties  until  the  year  1873.  Before  removing  to  Winneshiek 
county,  Frank  Teabout  absented  himself  from  his  said  wife, 
and  went  to  California  and  Mexico,  where  he  remained  some 
four  or  five  years.  During  his  absence  his  wife,  by  her  own 
efforts,  accumulated  some  money.  This  money  was  invested 
in  the  land  in  Winneshiek  county,  so  that,  whether  or  not 
she  had  thereby  any  legal  right  to  the  land,  it  was  always 
understood  in  the  family  and  in  the  neighborhood  that  the 
farm  belonged  to  Emma  Teabout.     It  adjoined  the  village 
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of  Franlcville,  and  in  these  proceedings  it  is  designated  as  the 
Frankville  farm,  and  is  worth  at  least  $10,000. 

About  the  year  1873  Frank  Teabont  commenced  dealing  in 
western  lands  in  the  counties  of  Clay,  O'Brien,  Osceola,  and 
Sioux,  in  this  state.  lie  took  up  his  residence  in  the  western 
part  of  the  state  about  that  time,  and  his  wife  remained  upon 
the  Frank  ville  farm .  There  was  no  separation  by  reason  of  any 
disagreement,  solar  as  appears,  but  it  seems  that  by  common 
consent  the  wife  remained  upon  the  farm,  while  he,  probably 
for  the  purpose  of  giving  attention  to  his  business  in  the  west, 
absented  himself  from  the  farm.  After  that,  his  wife  rented 
out  the  farm,  collected  the  rents  of  the  tenants,  and,  as  the 
tenants  understood,  she  was  the  owner  of  the  farm  and  had 
the  undisputed  control  of  it:  In  1878  Teabout  was  not  in 
debt,  and  it  is  conceded  that  he  was  then  worth  at  least 
$100,000.  We  think  the  evidence  shows  that  he  was  then 
worth  more  than  that  amount. 

On  the  twenty-ninth  day  of  April,  1878,  Emma  Teabont 
executed  and  acknowledged  a  power  of  attorney  to  her  hus- 
band, Frank  Teabout,  by  which  he  was  authorized  and 
empowered  to  sell  and  convey  any  and  all  of  said  real  estate 
in  her  name,  or  in  which  she  had  any  interest,  including 
right  of  dower  in  any  real  estate  of  her  husband.  This  power 
of  attorney  was  filed  for  record  June  5,  1878,  and  it  does  not 
appear  that  it  has  ever  been  revoked.  On  the  same  day  on 
which  the  power  of  attorney  was  filed  for  record,  Frank  Tea- 
bout conveyed  the  Frankville  farm  to  his  wife,  Emma  Teabout, 
by  a  deed  with  covenants  of  general  warrapty.  This  deed 
was  duly  acknowledged,  and  was  deposited  with  "Warren 
Walker,  the  notary  before  whom  the  acknowledgment  was 
taken  for  the  grantee  therein  named.  Emma  Teabout  was 
not  present  when  the  deed  was  executed.  It  was  not  filed 
for  record  until  after  the  firm  of  Teabout  &  Valleau  became 
insolvent.  It  is  very  satisfactorily  shown  by  the  evidence 
that  these  instruments  were  both  executed  without  any  pur- 
pose upon  the  part  of  Frank  Teabout  to  contract  indebtedness 
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in  the  future.  As  has  been  said,  he  was  not  then  in  debt, 
and  he  was  not  then  engaged  in  any  business  in  which  he 
contemplated  the  incurring  of  indebtedness. 

The  partnership  of  Teabout  &  Valleau  was  entered  into  in 
September,  1878.  It  contemplated  buying  and  selling 
produce,  cutting,  curing,  and  marketing  hay,  and  raising  and 
selling  cattle,  in  the  counties  of  O'Brien,  Sioux,  Clay  and 
Lyon,  or  such  other  points  as  might  be  agreed  upon.  Teabout 
agreed  to  furnish  the  sum  of  $5,000  as  capital  stock.  Valleau 
was  not  a  man  of  any  property,  and  against  Teabout's  capital 
he  put  in  his  skill,  labor,  and  service,  and  each  were  to  share 
alike  in  the  profits.  The  firm  had  its  principal  office  at 
Decorah.  It  did  not  confine  itself  to  the  business  above 
mentioned,  and  in  a  short  time  the  partnership  had  two  or 
three  general  stores,  and  several  lumber-yards,  at  points  on 
the  Milwaukee  &  St.  Paul  Railroad  west  of  Decorah,  in  this 
state,  and  in  the  territory  of  Dakota.  A  very  large  business 
was  done,  amounting,  it  is  claimed,  to  about  $800,000  a  year; 
and  in  the  last  days  of  April,  1881,  the  partnership  IJailed, 
being  indebted  many  thousands  of  dollars  in  excess  of  its 
assets,  and  in  excess  of  the  individual  property  of  its  members. 
Valleau  was  the  business  man  of  the  firm.  Teabout  knew 
nothing  about  the  business,  excepting  that  in  the  last  year  he 
knew  that  it  was  in  debt,  and  that  he  was  frequently  called 
upon  to  provide  means  for  the  payment  of  its  debts. 

So  far  as  the  title  of  the  Frankville  farm  appeared  of  record, 
it  was  the  property  of  Frank  Teabout  until  after  the  failure 
of  the  partnership,  when  the  deed  to  Emma  Teabout  was  put 
on  record. 

It  is  claimed  that,  as  the  plaintiif 's  debts  were  contracted 
while  the  title  appeared  of  record  to  be  in  Frank  Teabout, 

^ . and  on  the  faith  of  said  ownership,  Emma  Tea- 

fMtanot'  ^^*  ^^  estopped  from  setting  up  title  against  the 
amounting  to.  ^j^ims  of  plaintiifs.  We  think  this  argument  is 
fully  answered  by  two  or  three  considerations:  (1)  Long 
before  these  debts  were  contracted,  Emma  Teabout  was  in  the 
Vol.  LXV— 11 
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exclusive  possession  by  her  tenants  of  the  farm  under  a  con- 
veyance from  her  husband.  An  inquiry  upon  the  farm,  of 
those  in  possession,  would  have  developed  the  fact  that  the 
tenants  were  the  tenants  of  Mrs.  Teabout.  (2)  The  money 
earned  by  Emma  Teabout  during  the  absence  of  her  husband 
was  invested  in  the  Frankville  farm,  and,  as  between  her  and 
her  husband,  it  formed  a  consideration  in  part,  at  least,  for 
the  conveyance  of  the  farm  to  her.  (3)  The  deed  was  not 
withheld  from  record  by  Emma  Teabout  with  any  purpose 
on  her  part  to  aid  her  husband  to  incur  indebtedness  on  the 
strength  of  the  title  as  it  appeared  of  record.  Indeed,  she 
knew  nothing  of  the  indebtedness  of  her  husband  until  about 
the  time  the  partnership  failed. 

The  conveyance  of  the  Frankville  farm  was  not,  therefore,  a 
mere  voluntary  conveyance.  It  was  upon  a  good  and  suffi- 
cient consideration,  accompanied  with  possession  exclusive  in 
its  character,  and  not  such  as  might  as  well  be  considered  the 
possession  of  the  husband  as  the  possession  of  the  wife.  Here, 
then,  we  have  a  conveyance  for  a  consideration,  coupled  with 
actual  possession,  which  is  notice  to  the  world  of  the  rights 
of  the  grantee,  and  the  mere  neglect  to  tile  the  deed  for  record 
cannot  operate  as  an  estoppel  against  the  grantee. 

Some  question  is  made  as  to  the  right  of  Mrs.  Teabout  to 
avail  herself  of  the  fact  of  possession,  and  the  consideration 

3. :         paid  for  the  conveyance,  because  she  does  not,  in 

evidenwj.*  her  answer,  specially  set  forth  these  claims  to  the 
land.  But  we  think,  as  the  plaintiff  attacks  her  title  upon 
the  ground  of  fraud,  the  general  denial  of  her  answer  is  suffi- 
cient to  authorize  any  proof  showing  that  her  title  is  not 
fraudulent. 

II.  The  other  conveyances  which  it  is  claimed  are  fraudu- 
lent were  made  by  Frank  Teabout  to  the  defendants  G.  H. 

^ .to      Valleau,  Warren  Walker,  0.  Wellington,  H.  C. 

^*?i^dN  Woods,  and  M.  H.  Allen.  Nearly  all  of  the  lands 
edgeof^mn-  SO  couveyed  are  situated  in  the  western  counties 
deuce.  above  named.     Without  entering  upon  a  separate 
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discussion  of  the  merits  of  each  conveyance,  we  deem  it  suflS- 
cient  to  say  that,  while  we  might  be  inclined  to  hold  that,  as 
these  conveyances  were  made  a  short  time  before  the  failure 
of  the  partnership,  Frank  Teaboat  may  have  made  some  of 
them  in  contemplation  of  insolvency,  yet  we  think  that  the 
grantees  are  not  shown  to  have  had  snch  knowledge  of  that 
intent  as  to  charge  them  with  any  participation  in  any  design  to 
hinder,  delay,  or  defraud  the  creditors  of  Teaboat.  It  is  true 
that  some  of  these  sales  were  made  without  any  cash  pay- 
ments, and  that  mortgages  were  taken  back  for  the  whole  of  the 
purchase-money,  and  some  of  the  grantees  were  unable  to  make 
the  purchases  and  pay  for  the  lands,  and  some  of  the  lands 
appear  to  have  been  sold  for  less  than  such  lands  were  probably 
worth.  But  it  is  shown  beyond  question  that  Teaboat  bought 
and  sold  thousands  of  acres  of  land  in  the  same  way  long  before 
he  was  indebted  at  all,  and  that  part  of  his  lands  were  held 
upon  tax  titles;  that  it  was  his  mode  of  doing  business 
to  sell  wholly  on  time,  take  mortgages,  and  sell  the  mortgages. 
In  view  of  these  facts,  which  were  known  to  purchasers, 
we  do  not  think  they  were  chargeable  with  notice  of  any 
fraudulent  purpose  on  the  part  of  Teabout;  and  as  to  the  pur- 
chases by  G.  H.  Valleau,  we  are  not  prepared  to  hoH  that 
the  evidence  tiiat  he  made  actual  payment  in  cash  is  overcome 
by  any  established  fact  in  the  case. 

Our  conclusion  upon  the  whole  case  is  that  the  decrees  of 
the  circuit  court  must  be 

Affibmsd. 
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I »  m  Ebbbsole  et  al  y.  Lattimer  &  Inqlis. 

|_86  vn\ 

1.  Judgment  by  Defttolt:  conclusiyeksss  of:  collateral  attack. 
Where  one  makes  default  in  answering?  a  petition,  and  jndgnient  is 
rendered  against  him  pnrauant  to  the  allegations  and  prayer  of  the  peti- 
tion, he  is  bound  thereby,  and  cannot,  in  an  action  to  set  aside  the  jadg- 
ment,  be  granted  relief  which  he  might  have  had  in  the  principal  case, 
had  he  appeared  and  made  defense  thereto. 

Appeal  from  Franklm  Circuit  Court. 
Wednesday,  Decehbeb  3. 

Action  in  chancery  to  set  aside,  cancel,  and  declare  satis- 
fied a  judgment  rendered  against  plaintiff  in  a  certain  pro- 
ceeding to  foreclose  a  mortgage.  A  decree  was  rendered 
dismissing  plaintiffs'  petition,  from  which  they  appeal  to  this 
court. 

McKenzie  <&  Hemingway^  for  appellants. 

D.  W.  Dow  and  J,  H.  Bradley^  for  appellees. 

Beck,  J. — I.  The  facts  of  the  case  are  as  follows:  One 
Heming  executed  a  mortgage  upon  three  separate  tracts  of 
land  to  secure  two  promissory  notes  falling  due  at  successive 
dates.  Afterwards  the  plaintiffs,  in  consideration  of  the 
release  of  one  of  the  tracts  from  the  lien  of  the  mortgage, 
executed  a  contract,  indorsed  upon  the  note  first  falling  due, 
in  the  following  words:  "For  value  received,  we  hereby  guar- 
antee the  payment  of  the  within  note  at  maturity."  An 
action  to  foreclose  the  mortgage  and  recover  judgment  against 
plaintiffs  upon  this  contract  was  brought  by  defendants  in 
this  action,  and  a  decree  was  rendered  therein,  releasing  one 
of  the  tracts  from  the  mortgage,  except  so  far  as  it  was  a 
lien  for  certain  taxes  paid  by  the  holder  of  the  mortgage, 
upon  the  ground  of  homestead  rights  thereto.      The  other 
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tracts  were  held  subject  to  the  lien  of  the  mortgage,  in  dif- 
ferent sums,  which  need  not  be  more  particularly  referred  to, 
and  it  was  directed  that  each  be  sold  in  order  to  satisfy  the 
amount  adjudged  against  it.  ]^o  question  arises  as  to  the 
apportionment  of  the  sum  due  upon  the  mortgage  to  the  dif- 
ferent tracts.  The  decree,  in  its  last  paragraph,  contains  a 
judgment  in  the  following  language:  "  It  is  further  ordered 
that  plaintife,  Lattiraer  &  Inglis,  have  and  recover  of  Neri 
Ebersole  and  Thomas  Homing  $363.04,  with  interest  at  10 
per  cent,  and  that  thej  be  adjudged  $39.05,  costs  of  suit,  and 
general  execution  will  issue  therefor."  The  petition  upon 
which  the  decree  was  rendered  prays  for  a  foreclosure  of  the 
mortgage,  and,  after  reciting  the  contract  indorsed  by  plaint- 
iffs upon  one  of  the  notes,  as  above  set  out,  asks  judgment 
against  them  for  the  amount  of  the  face  of  the  note,  with  inter- 
est according  to  its  terms.  To  the  petition  plaintiffs  made 
no  answer,  and  the  judgment  was  rendered  against  them  by 
default.  A  special  execution  was  issued  upon  the  decree, 
and  the  lands  were  sold,  according  to  its  provisions,  for  an 
amount  in  excess  of  the  judgment  rendered  against  plaintiffs. 
The  defendants  in  this  action  now  seek  to  enforce  that  judg* 
ment. 

IL  Plaintiffs  insist  that,  as  they  are  mere  guarantors  of 
the  note,  they  are  in  Jaw  liable  thereon  only  in  case  the  note 
is  not  collected,  and  that,  as  a  sum  in  excess  of  the  amount  < 
of  the  note  has  been  realized  by  the  sale  of  the  lands,  which 
are  prfmarily  liable,  they  are  not  liable  on  their  guaranty, 
and  therefore  the  judgment  should  not  be  enforced  against 
them.  We  tliink  plaintiffs'  position  cannot  be  maintained. 
The  petition  in  the  foreclqsure  case  alleges  an  indebtedness 
against  plaintiffs,  and  a  judgment  was  rendered  thereon  with- 
out a  condition.  Their  default  admitted  the  right  of  recov- 
ery. Any  defense  to  the  judgment  as  claimed  was  thus 
waived.  But,  even  if  this  be  not  so,  the  judgment  must  be 
regarded  as  the  final  adjudication  of  the  rights  and  liabilities 
of  the  parties,  and,  if  it  be  admitted  that  it  is  erroneous, 
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remaining  unreversed,  it  cannot  be  qnestioned  except  for 
fraud,  which  is  not  shown.  Dewey  v.  Peck,  33  Iowa,  242; 
Sackworth  v.  ZollarSy  30  Iowa,  433;  Tredway  v.  McDon- 
aldy  51  Iowa,  663;  Traer  v.  WhUman^  56  Iowa,  443;  York 
V.  Boardmany  40  Iowa,  57.  The  judgment  must  be  regarded 
as  an  adjudication  of  the  rights  of  the  parties.  And,  as 
plaintiffs'  liability  is  therein  determined  to  be  absolute  as 
principal  debtors,  and  execution  is  awarded  against  them 
without  condition,  the  judgment  cannot  in  this  proceeding 
be  set  aside. 

III.  Counsel  for  plaintiffs  insist  that  the  judgment  is  for 
a  sum  greater  than  the  amount  actually  due  on  the  note.  If 
this  may  be  shown  to  be  so,  it  is  but  an  error,  and  is  no 
ground  for  setting  the  judgment  aside. 

IV.  It  is  also  insisted  that  the  decree,  considered  with 
the  petition,  should  be  interpreted  to  be  a  judgment  against 
plaintiffs  as  sureties;  but,  as  will  clearly  appear  upon  the 
consideration  of  the  language  of  the  judgment,  and  the  aver- 
ments and  prayer  of  the  petition  above  set  out,  no  such  inter- 
pretation is  admissible. 

Y.  It  is,  lastly,  insisted  that  the  judgment  is  invalid,  for 
the  reason  that  it  was  rendered  in  vacation;  but  the  record 
shows  that  the  cause  was  tried  at  the  term,  and  there  was  an 
agreement  of  parties  that  the  decree  should  be  rendered  in 
vacation  as  of  the  term  of  the  trial.  The  decree,  however, 
shows  on  its  face  that  it  was  entered  during  the  term. 

The  foregoing  discussion  disposes  of  all  questions  in  the 
case.    The  judgment  of  the  circuit  court  is 

Affirmed. 
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KiNa  V.  Williams. 

1.  Dureas:  defhtition:  byidbkcb.  Duress  is  an  act«al  or  threatened 
violence  or  restraint  of  a  man*s  person,  contrary  to  law,  to  compel  him 
to  enter  into  a  contract,  or  to  discbarge  one;  and  the  evidence  in  this 
case  (see  opinion)  does  not  sustain  the  allegations  of  duress. 

Appeal  from  Page  District  Gowrt. 

Wednesday,  December  3. 

AonoN  AT  LAW.  The  defendant  pleaded  a  settlement,  which 
the  plaintiff  replied  had  been  obtained  by  "  fraud  and  duress.'' 
Trial  by  jury,  judgment  for  plaintiff,  and  defendant  appeals. 

Stockton  df  Keenarvy  for  appellant. 

James  McCahe  and  K,  A,  Pence^  for  appellee. 

Seevebs,  J. — ^The  plaintiff  claimed  that  the  defendant 
had  obtained  money  or  property  of  him  by  means  of  fraudu- 
lent representations.  When  the  settlement  was  made,  the 
plaintiff  refunded  or  paid  to  the  defendant  the  money  or 
property  which  the  plaintiff  claimed  had  been  obtained  by 
duress;  and  in  relation  to  said  money  or  property,  and  the 
settlement,  the  plaintiff  testified  that  the  defendant  said: 
"  If  I  did  not  make  [pay]  this  back  to  him  he  would  sue  and 
make  it  warm  for  me.  *  *  *  2^  ^Ij  j^^  ^y^^^ 
the  clerks  and  commissioners  in  the  land-office  said  to  him 
that  if  they  had  you  [me]  to  deal  with,  they  would  prose- 
cute you  [me]  crimindly.  He  did  [not]  say  that  he  did  not 
want  to  do  this,  and  that  all  he  wanted  was  his  money." 
The  foregoing  is  all  the  evidence  tending  to  show  that  the 
settlement  was  obtained  by  duress.  The  defendant  asked  the 
court  to  instruct  the  jury  as  follows:  "  There  is  no  evidence 
tending  to  show  that  the  settlement  of  September  9, 1882, 
was  made  by  the  parties  while  plaintiff,  King,  was  under  dur- 
ess, and  you  should  find  for  the  defendant  on  this  issue." 
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This  instruction  was  refused.  It  should  have  been  given  in 
our  opinion.  Duress  has  been  defined  to  be  "  an  actual  or 
threatened  violence  or  restraint  of  a  man's  person,  contrary 
to  law,  to  compel  him  to  enter  into  a  contract,  or  to  discharge 
one."  1  Bouv.,  454.  It  requires  neither  argument  nor 
illustration  to  show  that  there  was  not  a  particle  of  evidence 
which  tended  to  show  duress  as  thus  defined. 

Keyebsed. 


65    1681 
,  79    176| 

UUO  488 


BoGEBS   V.  Winch. 


1.  New  Trial:  excessive  damages:  discretion  of  court:  practice 

ON  APPEAL.  When  the  trial  judge  has  determined  that  the  fkir  admin- 
istration of  the  law  demands  that  a  new  trial  should  be  fpranted  for  anj 
cause  known  to  the  law,  this  court  will  interfere  only  when  it  is  clearly 
shown  that  he  has  abused  the  discretion  which  the  law  Tests  in  him. 

2.  Appeal  to  Supreme  Court :  record.    A  notice  of  a  claim  for  an 

attorneys*  lien  is  no  part  of  the  record  as  between  plaintiff  and  defend- 
ant»  and  should  not  be  embodied  in  the  abstract  on  appeal. 

Appeal  from  Monona  District  Court. 

Wednesday,  December  3. 

AoTioK  for  damages  on  account  of  an  alleged  assaalt  and 
battery  by  defendant  on  plaintiff.  There  was  a  verdict  for 
plaintiff,  which  was  set  aside  by  the  district  court,  and  the 
appeal  is  from  that  order. 

G.  W.  McMillan  and  S.  H,  Cochran^  for  appellant. 

J.  W.  Bamhartj  for  appellee. 

Eeed,  J. — The  verdict  awarded  plaintiff  $2,000  as  com- 
pensatory damages,  and  $3,000  as  exemplary  damages.  The 
district  court  set  the  verdict  aside,  and  granted  a  new  trial, 
on  the  ground  that  the  damages  were  excessive,  and  appeared 
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to  have  been  given  under  the  influence  of  passion  and  preju- 
dice. It  has  often  been  held  by  this  court  that,  when  the 
trial  judge  has  determined  that  the  fair  administration  of 
the  law  demands  that  a  new  trial  should  be  granted  for  any 
cause  which  the  law  recognizes  as  ground  for  a  new  trial, 
we  will  interfere  with  his  action  only  when  it  is  clearly  shown 
that  he  has  abused  the  discretion  with  which  the  law  vests 
him.  We  have  examined  the  evidence  on  which  this  verdict 
was  found  with  care,  and  we  have  to  say  that,  in  our  opinion, 
the  district  court  was  fully  warranted  in  setting  it  aside.  As 
the  cause  will  probably  be  tried  again,  we  do  not  think  it 
would  be  proper  for  us  to  set  out  or  comment  upon  the  evi- 
dence further  than  to  say  that,  conceding  the  facts  of  the 
transaction  in  question  to  be  as  plaintiff  claims  they  are, 
we  have  never  known  so  large  a  verdict  to  be  sustained  on 
such  a  state  of  facts. 

In  an  amended  abstract  filed  by  appellee,  he  sets  out  as 
part  of  the  record  a  notice  served  by  plaintiff's  counsel  on 
defendant,  after  the  verdict  was  returned,  notifying  him  that 
he  claimed  an  attorney's  lien  on  any  judgment  that  might  be 
rendered  thereon.  Plaintiff  filed  a  motion  to  strike  out  this 
portion  of  the  abstract.  This  motion  is  sustained.  The 
notice  in  question  in  no  manner  pertains  to  the  record  as 
between  plaintiff  and  defendant,  and  it  was  improperly 
embodied  in  the  abstract. 

Apfibmed. 
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Warder,  Mttohbll  &  Glessnxb  v.  Sohwastz  et  al. 

1.  Appeal  to  Supreme  Court:  kg  jurisdictiox  where  kg  judg- 
ment SHOWN.  This  court  has  no  jurisdiction  to  decide  questions,  even 
widi  the  consent  of  the  parties,  where  the  record  fails  to  show  that  a 
jndgment  was  rendered  below  from  which  an  appeal  has  been  taken. 

Appeal  from,   Clinton  Circuit  Court. 

Thursday,  December  4. 

Action  at  law  upon  a  written  order  for  a  harvester  and 
binding  cord.  The  cause  was  tried  to  the  court  without  a 
jury,  and  defendants  appeal. 

TT.  (7.  Grohe  and  Ellis  cfe  McCoy ^  for  appellants. 

M.  Coming  and  A.  B.  Cotton^  for  appellees. 

Beck,  J. — T.  The  petition  declares  upon  a  written  instru- 
ment, whereby  defendants  ordered  a  Champion  harvester, 
and  undertook  to  execute  their  note  for  the  price  specified, 
upon  receipt  of  the  harvester.  The  instrument  also  contains 
an  order  for  binding  cord,  the  price  of  which  is  fixed  thereiu. 
The  petition  alleges  the  delivery  of  the  harvester  and  cord 
under  the  order. 

II.  Defendants  in  their  answer  set  up  as  a  defense  an 
understanding  and  agreement  made  between  the  parties, 
before  or  at  the  time  of  the  execution  of  the  order,  that 
there  should  be  a  trial  of  the  machine  in  competition  with  a 
harvester  made  and  sold  by  other  manufacturers,  and  that 
defendants  should  have  the  right  to  select  the  successful 
machine,  and,  if  the  harvester  ordered  was  not  successful  in 
the  contest,  the  order  should  not  be  binding  upon  defendants, 
and  the  machine  might  be  returned  by  them. 

III.  It  may  be  observed  that  the  familiar  rule  of  the  law, 
which  does  not  permit  a  written  instrument  to  be  varied  or 
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changed  by  evidence  of  a  prior  or  contemporaneous  parol 
contract,  seems  to  be  an  inseparable  barrier  to  defendants' 
defense. 

IV.  But  the  case  is  not  so  presented  that  we  can  take 
cognizance  of  it.  The  abstract  fails  to  show  that  any  judg- 
ment was  rendered  in  the  case.  It  is  not  even  stated  by 
counsel  that  there  was  a  judgment  in  the  court  below.  We 
cannot,  therefore,  determine  the  case.  Pittman  v.  Pittmany 
56  Iowa,  769.  It  is  true  that  counsel  for  plaintiff  do  not 
raise  the  objection  that  no  judgment  is  shown  by  the  record. 
But,  as  the  existence  of  the  judgment  is  a  jurisdictional 
fact,  their  silence  will  not  supply  the  omission  of  the  record, 
and  give  us  jurisdiction.  We  have  no  authority  to  decide 
questions,  even  with  the  consent  of  the  parties,  unless  there 
has  been  a  judgment  in  the  court  below  from  which  an 
appeal  will  lie. 

Affibmed. 


McDonald  &  Oo.  v.  Moobe  bt  al. 

GkkmiBhment:  bvidbncb  of:  admission  bt  garnishee:  inbtbuc- 
TiON.  One  cannot  be  held  as  a  fj^arniRhee  unless  he  has  been  legally 
garnished,  even  though  he  appear  and  answer  interrogatories;  and 
where,  in  snch  case,  the  garnishee  denied  the  fact  of  garnishment,  the 
only  proper  evidence  to  establish  that  he  had  been  garnished  was  the 
writ  and  the  return  thereon;  {Bock  v,  SingmasUrt  62  Iowa,  511;)  and, 
no  such  evidence  being  offered,  it  was  error  for  the  court  to  give  an 
instruction  which  assumed  that  there  had  been  a  garnishment. 


10*2    2?>7 
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:  OONTROVBBTING  ANSWBR  OF  GARNISHEE:  IRBBLEVANT  ALLE- 
GATIONS. Allegations  pleaded  to  controvert  the  answers  of  a  garni- 
shee, when  they  do  not  tend  to  establish  his  liability  as  such,  should  be 
stricken  out  on  motion.    For  example,  see  opinion. 

Evidenoe  Out  of  Order :  bight  to  rbbtjt.  Where  a  point  has 
been  gone  over  in  the  introduction  of  evidence,  but  the  plaintiff  is  per- 
mitted afterwards  to  introduce  upon  the  same  point  further  evidence, 
which  was  before  omitted  by  oversight,  the  defendant  should  ordinarily 
have  a  right  to  rebut  such  new  evidence.    For  example,  see  opuiion. 


Digitized  byLjOOQlC 


172  SUPREME  COURT  OF  IOWA, 

McDonald  &  Co.  ▼.  Moore  et  al. 

Appeal  from  Adams  District  Court, 

Thubsdat,  Deoembeb  4. 

The  plaintiffs  are  creditors  of  the  defendant,  Alpbonso 
Moore.  As  such  they  brought  this  action  against  him,  and 
in  their  petition  they  prayed  for  a  writ  of  attachment.  Some 
proceeding  appears  to  have  been  had,  under  which  they 
claimed  to  have  garnished  E.  A.  Moore.  The  latter 
appeared,  and  denied  all  indebtedness  to  A.  Moore,  and 
denied  that  he  held  property  belonging  to  him.  He  admit- 
ted that  he  took  possession  of  a  certain  stock  of  goods  belong- 
ing to  A.  Moore,  but  averred  that  A.  Moore  was  indebted  to 
him,  and  executed  a  chattel  mortgage  upon  the  property  to 
secure  him;  that  he  took  possession  only  under  his  chattel 
mortgage;  that  he  afterwards  foreclosed  the  mortgage,  and 
caused  the  property  to  be  sold,  and  that  the  same  did  not 
sell  for  enough  to  pay  the  mortgage  debt.  The  plaintiffs 
took  issue  upon  the  answer,  setting  up,  among  other  things, 
that  the  mortgage  was  fraudulent;  that  the  garnishee  was  in 
fact  a  secret  partner  with  A.  Moore,  and  that  the  stock  was 
owned  by  them  as  partners;  and  that  the  mortgage  was  exe- 
cuted for  the  purpose  of  defrauding  creditors.  There  was  a 
trial  to  a  jury,- and  verdict  and  judgment  were  rendered 
against  the  garnishee.     He  appeals. 

Davisj  Wells  c6  Bt^sell  and  T.  X.  Maxwellj  for  appel- 
lants. 

T.  Jf.  Stuart  and  W.  0.  Mitchell^  for  appellees. 

Adams,  J. — I.  The  plaintiffs,  in  taking  issue  upon  the 
answer  of  the  garnishee,  averred,  among  other  things,  "  that  on 
the  twenty-eighth  day  of  January,  1882,  the  plaintiffs  sued  out 
a  writ  of  attachment  against  the  goods  and  chattels  and  other 
property  of  said  A.  Moore,  which  said  writ  was  placed  in 
the  hands  of  the  sheriff  of  Adams  county,  and  that  by  virtue 
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of  said  writ  the  sheriff  did,  on  the  twenty-eighth  day  of 
January,  1882,  *  *  *  garnish  the  said  R.  A. 
Moore."  The  garnishee  took  issue  upon  this  pleading  by 
denying  the  same.  On  the  trial  it  does  not  appear  that  any 
writ  of  attachment  was  introduced  in  evidence.  The  court, 
nevertheless,  in  an  instruction  given,  assumed  that  a  writ  of 
attachment  was  sued  out,  and  that  R.  A.  Moore  was  garni- 
shed under  it.  The  garnishee  assigns  as  error  the  giving 
f  f  this  instruction.  The  fact  that  the  writ,  if  any  was  issued 
and  served,  was  not  introduced  in  evidence,  does  not  appear 
to  have  been  called  specifically  to  the  attention  of  the  court. 
The  instruction  was,  doubtless,  given  upon  the  supposition 
that  the  writ  and  return  of  service  thereof  had  been 
introduced,  or  that  the  issuance  and  service  of  the  writ  had 
been  virtually  admitted. 

The  plaintiffs  contend  that  the  instruction  can  be  sustained 
upon  either  one  of  two  grounds:  In  the  first  place,  they  say 
that  the  garnishee  appeared  and  submitted  to  the  jurisdiction 
of  the  court,  tiling  his  answer  to  interrogatories,  and  asking 
to  be  discharged  thereon;  and  they  contend  that  the  juris- 
diction thus  acquired  was  all  that  was  necessary,  and  that  it 
was  immaterial  whether  there  had  in  fact  been  any  garnish- 
ment or  not.  But  in  our  opinion  the  position  cannot  be  sus- 
tained. Garnishment  is  in  the  nature  of  a  proceeding  in 
rem.  Drake  Attachm.,  §  452.  In  all  proceedings  in  rem,  the 
thing  against  which  the  proceedings  are  directed  must  be 
brought  within  the  jurisdiction  of  the  court  by  a  virtual 
seizure  thereof.  In  Desha  v.  Baker,  3  Ark.,  609,  there  was 
an  attempted  garnishment,  but  the  writ  was  not  legally 
served.  It  was  held  that  the  garnishment  could  not  be  sus- 
tained, though  the  supposed  garnishee  had  answered,  admit- 
ting an  indebtedness.  But  the  plaintiffs  contend  that  there 
was  in  fact  a  garnishment,  and  that  there  is  enough  in  the 
record  to  show  it  The  fact  that  the  alleged  garnishee  asked 
to  be  discharged  as  garnishee  they  say  was  a  virtual  admis- 
sion that  he  had  been  garnished.      But  in  our  opinion  the 
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prayer  for  a  discharge  cannot  be  anderstood  as  containing  an 
admission.  It  was  merely  a  prayer  to  be  discharged  from 
alleged  liability.  And  the  fact  that  he  based  his  prayer 
solely  upon  allegations  which,  if  true,  would  show  that  he 
was  not  liable  to  be  charged,  even  in  a  valid  proceeding,  can 
make  no  difference.  Afterwards,  when  the  plaintiff  put  his 
liability  in  issue,  it  was  his  right,  if  he  saw  fit,  to  raise  the 
question  of  the  fact  of  garnishment.  He  was  not  precluded 
because  he  did  not  raise  the  question  sooner,  nor  because  he 
might  have  supposed  that  the  alleged  proceedings  in  garnish- 
ment were  valid.  When  the  fact  of  garnishment  is  put  in 
issue,  the  proper  evidence  of  it  is  the  same  as  the  evidence 
of  any  levy,  to-wit,  the  writ  and  return  thereon.  Hock  v. 
Singmaater^  62  Iowa,  511.  In  the  instruction  given,  assum- 
ing that  there  was  a  valid  garnishment,  we  have  to  say  that 
we  think  that  the  court  erred. 

II.  While  it  appears  to  us  that  there  was  no  proper  evi- 
dence of  garnishment,  and,  if  there  was  no  garnishment,  the 
other  questions  presented  in  the  case  could  not  arise  again, 
yet,  as  there  may  have  been  a  garnishment,  and  as  the  plaint- 
iffs may  be  able  to  show  it  upon  another  trial,  we  have  felt 
called  upon  to  determine  a  part  of  the  other  questions.  The 
plaintiffs,  in  putting  in  issue  the  question  of  the  garnishee's 
liability,  averred  "that  said  R.  A.  Moore  was  a  silent  part- 
ner in  the  business  carried  on  in  the  name  of  A.  Moore,  and 
had  charge  and  control  of  the  same;  that  he  had  an  interest 
in  the  profits,  and  received  most  if  not  all  of  the  money  aris- 
ing from  the  sale  of  the  goods."  The  garnishee  moved  to 
strike  out  the  allegations  as  to  partnership  and  interest  in 
the  goods,  and  receipt  of  proceeds  of  sales.  The  court  over- 
ruled the  motion,  and  the  garnishee  assigns  the  ruling  as 
error.  The  object  of  this  proceeding  was  to  reach  a  stock  of 
goods  in  the  the  garnishee's  hands,  which  was  the  stock 
above  referred  to. 

The  averment  that  the  Moores  were  partners  in  the  busi- 
ness in  which  the  goods  were  purchased  seems  to  us  to  be  a 
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remarkable  oae.  If  R.  A.  Moore  was  a  partner,  as  averred, 
lie  was  originally  liable  to  the  plaintiflfe,  who  sold  the  goods. . 
We  are  unable  to  comprehend  why,  if  this  is  so,  they  should 
undertake  to  charge  him  by  the  indirect  proceeding  of  gar- 
nishment Proof  that  he  was  partner  would  have  defeated 
them.  If  he  held  the  goods^  as  partner,  he  could  not  be  held 
as  garnishee  on  account  of  them.  We  suspect,  indeed,  that 
they  did  not  expect  to  establish  the  fact  of  partnership.  They 
say  in  their  argument  that  they  only  averred  the  fact  as  evi- 
dence of  fraud  in  taking  the  mortgage.  They  seemed  to 
regard  the  averment  as  worth  something  for  that  purjposey 
even  though  the  fact  averred,  if  pToven^  might  be  fatal  to 
them.  It  was,  of  course,  not  allowable  to  avail  themselves 
of  the  averment  for  the  introduction  of  evidence  which 
might  awaken  a  mere  suspicion  of  fraud,  to  be  used  as  a 
make-weight  with  other  evidence.  We  think,  therefore,  that 
the  averment  should  have  been  stricken  out.  In  this  con- 
nection we  ought  to  say  that  our  attention  is  called  to  the' 
fact  £hat  the  jury  found  specially  that  there  was  no  partner- 
ship; and  it  is  insisted  that  the  garnishee  was  not  prejudiced. 
Possibly,  we  might  not  feel  justified  in  reversing  upon  this 
ground  alone;  but,  as  the  case  is  to  be  remanded  for  another 
trial,  it  is  proper  that  we  should  point  out  what  we  deem  to 
be  error.  Besides,  among  the  allegations  which  the  garni- 
shee moved  to  strike  out  was  one  to  the  eflfect  that  he 
received  the  proceeds  of  sales.  That  did  not  tend  to  show 
fraud  in  taking  the  mortgage.  Nor  was  the  finding  of  the 
jury  such  that  we  could  say  that  the  error  in  allowing  the 
allegations  to  stand  was  without  prejudice. 

III.  During  the  argument  of  the  case,  it  was  discovered 
by  the  plaintiff  that  they  had  omitted  to  introduce  in  evi- 
dence a  certain  account-book  belonging  to  A.  Moore.  The 
court,  upon  application,  regarding  the  omission  as  an  over- 
sight, allowed  it  to  be  introduced  at  that  time.  This  book 
showed  a  balance  of  account  of  about  $300  due  A.  Moore 
from  the  garnishee,  and  it  appears  to  have  been  due  at  the 
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time  A.  Moore  executed  to  the  garnishee  a  mortsrage  upon 
•his  stock.  Strictly,  we  suppose,  this  balance  should  have 
been  ascertained  and  applied  in  reduction  of  the  debt  for 
which  the  mortgage  was  given,  but  for  some  reason  this  was 
not  done.  Upon  the  introduction  of  the  book,  the  garnishee 
asked  leave  to  call  A.  Moore  to  .explain  the  account,  which 
leave  the  court  refused  to  grant;  and  the  court  proceeded  to 
instruct  the  jury  that  if  A.  Moore  was  insolvent,  and  the 
garnishee  knew  it,  and  took  a  mortgage  for  more  than  was 
due  him,  such  fact  would  be  a  badge  of  fraud,  and,  if  unex- 
plained, would  justify  the  jury  in  finding  the  mortgage 
fraudulent. 

The  garnishee  contends  that  the  court  erred  in  refusing  to 
allow  him  to  call  A.  Moore  to  explain  the  book-account. 
The  oflFer  to  explain  the  book-account  was  a  very  indefinite 
one.  Still,  we  think  that  the  court  should  have  allowed  the 
witness  to  be  called.  What  questions  should  have  been 
allowed  is  another  thing.  It  would  have  been  competent  to 
show,  if  such  was  the  fact,  that  the  mortgage  was  not  exe- 
cuted at  the  place  where  the  book  was,  and  that  it  was  not 
practicable  to  make  the  proper  application  lypon  the  debt  due 
the  garnishee  and  balance  the  book  at  that  time.  He  claims 
in  argument  that  he  could  have  shown  such  fact.  The 
plaintiffs  contend  that  the  garnishee  was  not  entitled  to  show 
such  fact  after  the  book  was  introduced,  because  he  had  an 
opportunity  to  show  it  before.  The  day  before  the  book  was 
introduced,  A.  Moore  was  examined  in  regard  to  it,  and  tes- 
tified, in  substance,  that  the  garnishee  owed  him  $307,  and 
that  the  same  appeared  on  the  book  as  a  balance  of  account. 
He  was  asked  by  the  plaintiffs  a  question  in  these  words: 
"  Question.  He  was  taking  your  notes  here,  and  a  mortgage 
on  your  goods  for  what  you  owed  him,  and  still,  at  the  same 
time,  he  owed  you  $307?  Answer,  It  appears  like  that." 
It  seems  to  be  true,  then,  as  the  plaintiffs  contend,  that  the 
essential  fact  calling  for  explanation  had  by  this  testimony 
been  given  in  evidence,  and  by  the  very  witness  whom  the 
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garnishee  asked  leave  to  recall.  Still,  as  the  plaintiffs  deemed 
it  necessary  to  put  the  book  itself  in  evidence,  as  they  did 
the  next  day,  it  is  hardly  their  right  now  to  claim  that  they 
did  not  strengthen  their  case  by  so  doing;  and,  if  they  did 
strengthen  it,  we  think  it  was  the  garnishee's  right  to  give 
evidence  in  rebuttal. 

We  ought  to  say  here  that  the  court  ruled  the  day  before 
that  the  book,  though  not  then  in  the  court  room,  nor  yet 
offered  in  evidence,  might  be  considered  as  in  evidence. 
But  it  appears  that  this  was  understood  and  treated  by  the 
plaintiff  as  a  provisional  ruling,  to  be  followed  by  the  actual 
introductioji  of  the  book,  and  when  it  was  so  followed  we 
think  it  was  the  garnishee's  right  to  call  a  witness  in  rebut- 
tal. The  trial  court,  it  is  true,  has  considerable  discretion  in 
the  matter  of  the  introduction  of  evidence.  "We  should  not 
feel  justified  in  reversing  every  case  where  we  should  think 
the  ruling  might  Ynore  properly  have  been  otherwise.  But 
the  point  upon  which  the  evidence  in  question  was  sought  to 
be  introduced  was  one  of  such  importance,  and  the  irregu- 
larity, if  any,  on  the  part  of  the  garnishee,  was  so  slight,  we 
think,  that  his  request,  for  leave  to  call  a  witness  in  rebuttal 
should  not  have  been  refused. 

Some  other  questions  are  presented  in  this  case,  in  regard 
to  which  we  might  not  be  agreed,  and,  as  they  may  not  arise 
upon  another  trial,  we  omit  to  determine  them.  For  the 
errors  pointed  out  the  judgment  must  be 

Reversed. 

Vol.  LXV— 12 
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Fbost  V.  Parkeb  et  UX. 

1.  Fraotioe  in  Supreme  Court:  record  pbrpbctbd  bt  amended 

ABSTRACT.  Althongh,  OD  appeal  to  the  supreme  court,  appellant's 
original  abstract  is  insufficient  fco  sustain  the  appeal,  its  defects  may  be 
cured  by  amendments  subsequently  filed. 

2.  :   AMENDING   ABSTRACT:  lbayb:  noticb.    No  leave  of  court 

or  notice  to  the  appellee  is  required  to  enable  an  appeUant  in  the  supreme 
court  to  file  an  amendment  to  his  abstract. 

3.  Husband  and  Wife :  pamily  expense:  cost  op  organ:  judoicbnt 

AGAINST  HUSBAND  ALONE:    ASSIGNMENT  OP:    SUBJECTION  OP  'WTPB's 

PROPERTY  TO:  STATUTE  OP  LIMITATIONS.  The  coflt  of  au  Organ, 
though  purchased  by  the  husband  for  resale,  but  never  actually  sold  by 
him,  but  ever  afterwards  (for  about  seven  years)  used  in  his  family,  as 
organs  are  ordinarily  used,  is  a  family  expense,  for  which  the  property 
of  the  wife  is  chargeable,  under  section  2214  of  the  Code,  following 
Smedley  r.  Felt^  41  Iowa,  588,  and  other  cases  cited  in  opinion.  And 
though  the  husband  gave  his  individual  note  for  the  organ,  which  was  put 
into  judgment  against  him  alone,  and  the  judgment  assigned  to  a  third 
party,  the  assignee  was  entitled,  upon  a  showing  of  the  facts  in  a  proper 
proceeding,  to  have  the  wife's  property  subjected  to  the  payment  of  the 
judgment;  and  such  right  was  not  barred  by  the  statute  of  limitations 
so  long  as  the  debt,  in  the  form  which  it  had  assumed,  was  not  barred 
as  against  the  husband. 

4.  Appeal  to  Supreme  Court:  trial  db  novo:  rights  op  party 

NOT  APPEALING.  On  appeal  to  the  supreme  court,  even  when  the 
cause  is  triable  de  novOt  a  party  who  does  not  appeal  from  the  judgment 
below  cannot  have  any  more  favorable  judgment  in  this  court,  though 
it  appears  from  the  record  that  he  was  entitled  to  a  better  judgment  in 
the  court  below. 

Appeal  from  Cerro  Oordo  District  Court, 

Thursday,  Decembeb  4. 

A.CTION  in  chancery  to  subject  certain  lands  of  the  wife  to 
a  judgment  against  her  husband.  There  was  a  decree  in  the 
district  conrt  subjecting  a  part  of  the  lands  to  the  judgment 
The  wife  appeals. 

Lee  db  Adams^  for  appellant. 

Bush  (&  Hurn^  for  appellee. 
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Beck,  J. — I.  The  defendants  are  husband  and  wife.  The 
petition  shows  that  in  1876  a  judgment  was  rendered  against 
the  husband,  which  was  subsequently  assigned  to  plaintiff; 
that  the  notes  upon  which  the  judgment  was  rendered  were 
executed  by  the  husband  for  an  organ,  purchased  by  both 
husband  and  wife  for  use  in  their  family,  and  so  used,  and 
that  its  purchase  was  a  part  of  the  family  expenses;  that, 
when  the  suit  on  the  notes  was  commenced,  the  husband  was 
the  owner  of  certain  land,  which  he  subsequently  conveyed 
to  one  Brayton,  who  immediately  conveyed  it  to  the  wife; 
that  these  conveyances  were  fraudulent,  being  made  for  the 
purpose  of  defeating  the  plaintiff  in  the  collection  of  his  judg- 
ment; that,  Bubesquent  to  the  rendition  of  the  judgment,  the 
wife  purchased  certain  village  lots,  the  title  of  which,  as  well 
as  the  title  of  the  land,  she  still  retains;  and  that  plaintiff 
has  caused  an  execution  to  be  issued  upon  the  judgment  and 
levied  on  the  land  and  lots.  The  petition  charges  that  the 
conveyances  for  the  land  are  fraudulent,  and  prays  that  they 
may  be  so  declared,  and  further  prays  that  the  lots  may  be 
declared  to  be  subject  to  plaintiff's  judgment,  for  the  reason 
that  the  debt  for  which  it  was  rendered  was  contracted  for 
family  expenses.  It  also  prays  that  the  judgment  be,  for  the 
same  reason,  enforced  against  the  individual  property  of  the 
wife.  The  purchase  of  the  organ,  and  the  existence  of  the 
debt  therefor,  and  the  rendition  of  the  judgment,  are  inferen- 
tially  admitted  in  the  answer.  Other  allegations  of  the  peti- 
tion are  denied.  As  further  defense,  it  is  alleged  that  it  was 
agreed  by  the  vendor  of  the  organ  that  he  would  look  to  the 
husband  alone  for  payment,  and  that  the  wife  was  not  to  be 
liable  therefor;  that  the  husband  bought  the  instrument  for 
the  purpose  of  trade,  and  not  for  the  use  of  his  family,  and 
that  it  was  not  so  nsed  in  the  family;  that  no  recovery  there- 
for has  been  had  against  the  wife;  and  that  recovery  against 
the  wife  on  account  of  the  purchase  of  the  organ  is  barred  by 
the  statute  of  limitations. 

IT.     Counsel  for  plaintiff  object  to  the  consideration  of  the 
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case,  on  the  ground  that  the  original  abstract  fails  to  sboxr 
that  an  appeal  was  taken  in  the  case,  or  that  the 

1.  PRACTICBin  ^ '^ 

supreme         evidence  was  taken  m  writing,  pursuant  to  an 

court :  record  "'    * 

Smend^edab-  <>^^^  ^**  *^^  court,  or  that  it  presents  all  the  evi- 
stract.  dence.      But,  by  an  amendment  to  appellant's 

abstracts,  all  of  these  matters  are  properly  shown.  The 
abstract,  as  amended,  is  not  denied;  it  must,  therefore,  be 
taken  as  true.     This  is  a  sufficient  answer  to  the  objection 

^ .         first  stated.     A  motion  to  strike   the  amended 

abstrac"?  abstract,  on  the  ground  that  it  was  filed  without 
leave:  notice,  i^j^^g  ^j.  notice,  and  after  an  agreement  that  the 
case  should  be  submitted  thereon,  is  overruled.  Neither  leave 
to  file,  nor  notice,  was  necessary.  No  agreement  is  shown 
which  waived  defendant's  right  to  file  an  amended  abstract. 

III.  The  district  court  appears  to  have  held  that  the  wife 
was  not  liable  for  the  debt  incurred  for  the  organ,  and  that 
it  cannot  be  enforced  against  her  propeiiiy,  but  that  the  con- 
veyances of  the  land  under  which  she  claims  are  fraudulent, 
as  alleged  in  the  petition.  Upon  this  view  of  the  case,  a 
decree  was  entered,  declaring  the  land  subject  to  plaintiff's 
judgment,  but  holding  that  it  cannot  be  enforced  against  the 
lots.  The  case  is  triable  here  de  novo.  We  are  required 
to  determine  the  rights  of  the  parties  upon  the  record,  with- 
out regard  to  the  relief  granted  by  the  decree  of  the  court  below. 

IV.  We  find  it  unnecessary  to  inquire  into  the  good  faith 
and  validity  of  the  deeds  under  which  the  wife  claims  title  to 
the  land,  for  the  reason  that,  if  it  be  conceded  that  they  are 
valid,  and  that  her  title  is  not  tainted  by  fraud,  the  land,  as 
well  as  the  lots,  may  in  this  action  be  held  subject  to  plaint- 
iff*'s  judgment.  We  will  proceed  to  state  the  grounds  of  our 
conclusions  upon  this  branch  of  the  case. 

V.  The  organ  was  purchased  by  the  husband  in  1876. 
The  wife  was  present  when  the  purchase  was  made,  and  both 
3.  HusBAKD     ^^^  ^^^  ^^^  husbaud  testify  that  she  informed  the 

?araiiy*exi  seller  that  she  would  not  be  liable  for  it.  Their 
of  o15;'an?*       testimony  fails  to  show  an  agreement  by  the  seller 
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that  he  would  look  alone  to  the  husband  for  payment.  They 
unite  in  the  statement,  which  is  contradicted  by  the  vendor's 
evidence,  that  the  seller  replied  to  her  declaration  that  she 
would  not  pay  for  the  instrument,  by  asserting  that  the  hus- 
band's note  was  good  enough.  But  this  does  not  amount  to 
proof  of  an  agreement  to  relieve  the  wife  of  liability.  It  is 
insisted  by  defendants  that  the  organ  was  not  purchased  by 
the  husband  for  use  in  the  family,  but  for  the  purpose  of 
"speculation;"  that  is,  for  sale  at  a  profit.  It  is  shown  that 
the  husband  did  offer  to  sell  the  organ.  But  we  conclude 
that,  whatever  may  have  been  the  husband's  purpose  at  the 
time  of  the  purchase,  it  was  devoted  to  the  use  of  the  family. 
It  was  used  by  one  of  the  daughters,  who  received  instruction 
to  some  extent  in  the  use  of  the  instrument,  and  became  able 
to  play  a  little.  Visitors  used  it.  It  was  kept  as  any  other 
article  of  family  use  from  the  time  of  its  purchase,  in  1875, 
to  the  day  the  testimony  was  taken,  about  seven  years. 
Surely  it  cannot  be  regarded  as  an  instrument  kept  for  sale. 
We  have  held  that  the  purchase  of  a  piano  for  use  in  the 
family  is  a  family  expense,  which  may  be  .charged  against 
the  property  of  the  wife.  Smedley  v.  Felt,  41  Iowa,  588. 
An  organ  comes  under  the  same  rule. 

VI.     It  is  urged  by  defendants  that,  as  the  wife  was  not  a 
party  to  the  case  in  which  the  judgment  was  entered,  and  no 
same:  jodg-     jadgn^^'^t  has  been  rendered  against  her  for  the 
husba^^'    pric^  of  the  organ,  and,  as  the  judgment  alone, 
raentoffsuS^  and  not  the  claim  or  cause  of  action  upon  which 
wf/e^sprop-     it  was  rendered,  was  assigned  to  plaintiff,  he  can- 
not recoverin  this  action.     We  will  briefly  con- 
sider these  objections.     Code,  §  2214,  provides  that  "the 
expenses  of  the  family  and  the  education  of  the  children  are 
chargeable  upon  the  property  of  both  husband  and  wife,  or 
of  either  of  them,  and  in  relation  thereto  they  may  be  sued 
jointly  or  separately."     Here  a  right  is  created  and  a  liabil- 
ity declared,  but  no  remedy  is  provided  or  pointed  out.     The 
right  declared  is  that  the  creditor  of  the  husband  or  wife,  for 
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family  expenses,  may  have  a  remedy  against  both.  The  lia- 
bility created  is  that  both  shall  be  liable  for  family  expenses. 
The  remedy  to  enforce  the  provision  is  not  pointed  out,  fur- 
ther than  that  the  indebtedness  contemplated  by  the  provision 
may  be  "  chargeable  upon  the  property  of  both  husband  and 
wife."  It  has  been  held  that  under  this  provision  each  is 
personally  liable.  Smedley  v,  Felt^  41  Iowa,  588;  Law- 
rence V,  Sinnamon^  24  Id.,  80;  Finn  v.  lioae^  12  Id.,  565; 
Jones  V.  GlasSy  48  Id.,  345;  Farrerv.  Emery j  52  Iowa,  725. 
But  it  cannot  be  held  that  the  remedy  under  this  provision 
is  limited  alone  to  a  personal  judgment,  and  that,  by  proper 
proceedings,  the  property  of  the -wife  may  not  be  pursued 
without  the  claim  for  a  personal  judgment  against  her.  Tbis 
is  precisely  what  plaintiflF  seeks  to  do  in  this  case,  l^o  prej- 
udice results  to  the  wife  by  seeking  to  enforce  the  debt 
against  her  property  without  asking  a  personal  judgment 
against  her.  The  statute,  in  declaring  that  her  property  shall 
be  charged,  clearly  implies  that  a  remedy  against  it  is  con- 
templated. 

VII.  The  action  cannot  be  defeated  on  the  ground  that 
no  assignment  of  the  claim  against  the  wife  is  shown.     The 

wife  was  not  a  party  to  the  original  contract,  nor 
to  the  note.  She  was  not  a  party  to  the  action 
whereon  the  judgment  was  rendered.  The  evidence  of  the 
debt  was  changed  from  an  oral  contract  to  a  note,  and  from 
the  note  to  the  judgment.  The  debt  all  the  time  continued 
the  same.  This  debt  was  continually  enforceable  against  the 
wife's  property.  Her  liability  followed  the  debt.  An  assign- 
ment of  the  claim  as  against  her,  therefore,  is  not  necessary 
to  authorize  plaintiff*  to  bring  this  action.  See  Lawrence  v, 
SinnamoUj  supra. 

VIII.  Regarding  the  liability  of  the  wife  as  secondary,  in 
a  sense,  as  following  the  debt,  it  continues  as  long  as  a  right 
same:  statute  ^^  action  exists  against  the  husband.     He  may 

oiumitations.  change  the  form  of  the  evidence  of  the  debt,  so 
that  the  statute  of  limitations  will   not  bar  recovery;  the 
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debt,  enforceable  at  law,  continues,  and  with  it  the  wife's  Jia- 

bility.     Lawrence  v.  Sinnamon^  9upra. 

IX.     The  plaintiff  does  not  appeal,  and  does  not  complain 

of  the  decree  of  the  court  below.     He  must  be  regarded  as 

4.  APPKALto  being  satisfied  with  it.  Had  he  appealed,  he 
courtMtriai  would  have  been  entitled  to  a  decree  subjecting 
rights  of         to  his  judgment  both  the  land  and  the  lots.    But, 

party  not  ap-  jo 

peaUng.  ^g  j^e  docs  uot  appeal,  we  cannot  give  him  relief 

subjecting  to  his  judgment  property  which  was  discharged 
by  the  decree  of  the  court  below,  of  which  he  does  not  com- 
plain. 

Affibmsd. 


Williams  v.  Thomas  et  al. 

1.  Fraudulent  Representations  as  to  Value  of  Property:  eti- 

DBNCE  KOT  E8TABLI8HIKO.     See  OpiniOD. 

2.  Estates  of  Decedents:  discoybbt  of  assets:   byidei^ce.    See 

opinion. 

3.  Statute  of  Limitations :  adybbsb  fossessiok  of  lakds.    Twenty 

years'  possession  of  land,  under  a  claim  of  absolate  title,  which  posses- 
sion and  claim  were  known  to  defendants,  bars  any  right  which  the 
defendants  may  have  had  to  assert  an  interest  in  the  land. 

Appeal  from  Des  Moines  Circuit  Court. 

Thursday,  Decembeb.  4. 

AonoN  in  chancery  to  set  aside  a  deed  on  account  of  mis- 
representations and  fraud,  inducing  its  execution,  and  to 
recover  for  rents  of  the  land  conveyed,  and  for  discovery  of 
the  assets  of  an  estate  of  which  plaintiff  is  sole  heir.  The 
defendants,  Sarah  and  Frank  Stokes,  and  A.  J.  and  W.  J. 
Williams,  claim  interests  in  the  lands  as  heirs,  and  pray  that 
their  title  be  quieted.  The  circuit  court,  by  its  decree,  ren- 
dered judgment  against  defendant,  Thomas,  for  $1,040,  on 
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account  of  money  of  the  estate  received  by  him.  Other 
relief  prayed  for  by  plaintiff  against  him  was  denied.  The 
relief  prayed  for  by  the  other  defendants  was  wholly  denied. 
PFaintiff,  and  all  of  defendants  separately,  appeal. 

Ilammack^  Howard  cfe  Virgin  and  S.  X.  Glasgow^  for 
plaintiff. 

J.  C.  Powers  and  Newman  cfe  Blake^  for  defendant, 
Thomas. 

Hedge  cfe  Blyihe  and  Dewey  &  Templing  for  defendants, 
"Williams. 

Palmer  c6  Palmer^  for  defendants,  Stokes. 

Beck,  J. — I.  The  petition  alleges  that  plaintiff,  who  is  a 
subject  of  the  queen  of  England,  residing  in  her  dominions, 
is  the  sole  heir  of  Mrs.  Mary  Jones,  who  died  in  Des  Moines 
county,  in  1879,  seized  of  real  estate  in  that  county  and  in 
Louisa  county,  all  of  the  value  of  $8,000,  at  the  time  of  her 
death,  and  that  personal  estate  to  the  value  of  $12,000  was 
also  left  by  Mrs.  Jones.  It  is  further  alleged  that  defendant, 
Thomas,  and  the  deceased  occupied  together  the  lands  involved 
in  this  action,  and  cultivated  them  jointly,  and  were  equal  own- 
ers of  the  personal  property  thereon,  and  the  products  thereof; 
that  they  were  joint  and  equal  owners  of  the  lands  situated  in 
Louisa  county;  that  defendant,  Thomas,  transacted  all  the  busi- 
ness pertaining  to  the  sale  of  stock  and  produce,  leasing,  collect- 
ing rents,  etc.,  and  that  he  had  in  his  possession  all  of  the 
notes  and  securities  of  Mrs.  Jones,  a  large  portion  of  which 
he  has  fraudulently  converted  to  his  own  use.  It  is  further 
alleged  that  defendant,  Thomas,  by  false  and  fraudulent  rep- 
resentation as  to  the  value  of  the  lands  and  the  quantity  of 
the  personal  estate,  induced  plaintiff  to  convey  the  lands  and 
assign  the  personal  property  to  him,  for  the  consideration  of 
$3,500.     It  is  alleged  that  the  other  defendants  make  some 
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claim  to  the  property,  but  that  they  have  no  lej^l  and  vah'd 
interest  therein.  The  defendants,  Williams  and  Stokes,  in 
their  respective  answers,  set  np  a  claim  to  an  interest  in  the 
lands,  as  heirs  of  the  husband  of  Mrs.  Jones,  who  died,  seized 
thereof,  in  1856.  The  plaintiff  and  defendant,  Thomas,  both 
plead  the  statute  of  limitations  as  a  bar  to  the  claim  and 
rights  of  defendants,  Williams  and  Stokes. 

II.  We  shall  first  determine  whether  the  charge  of  fraud- 
ulent and  false  representations  as  to  the  value  and  quantity 

1.  FBAUDu-      of  the  assets  of  the  estate,  which  induced  plain t- 

sSSatio^as    iff  to  transfer  his  interest  therein  to  defendant,  is 

property:  evi-  sustained  bv  the  evidence.     The  representations 

dence  not  ' 

establishing,    of  defendant  as  to  the  value  of  the  lands  were  not 

made  in  positive  language,  and,  according  to  the  evidence, 
are  approximately  correct.  They  were  worth  but  little,  if 
any,  more  than  the  value  mentioned  by  defendant.  The  same 
remarks  may  be  made  in  regard  to  the  quantity  and  value  of 
the  personal  assets  of  the  estate,  and  probably  adverse  claims 
to  the  lands.  It  may  be  observed  that  plaintiff  doubtless 
transferred  the  property  upon  the  representations  of  defend- 
ant, as  he  never  saw  any  of  it.  He  lived  in  England,  and 
was  never  in  this  country. 

III.  Plaintiff  insists  that  certain  notes  clain^ied  by  defend- 
ant as  his  own  property  belonged  to  the  estate.     We  think 

2.  ESTATES  of  the  proof  does  not  support  his  position.  The 
discoveV of     uotcs  Were  found  in  the  possession  of  defendant 

assets :  evi— 

dence.'  after  Mrs.  Jones'  death,  and  about  the  only  evi- 

dence that  they  were  her  property  is  the  fact  that  they  were 
payable  to  her  or  bearer.  But  there  is  other  proof,  besides 
defendants's  possession,  of  his  right  to  these  notes.  The 
business  relations  of  the  parties,  their  habits  of  transacting 
business,  and  other  circumstances,  tend  to  support  our  con- 
clusion. 

IV.  Upon  the  death  of  Mrs.  Jones,  certain  moneys  were 
found  in  her  possession,  and  were  delivered  to  defendant.   We 
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think  the  defendant  has  failed  to  establish  his 
right  thereto,  and  that  the  decree  of  the  circuit 
court  in  rendering  judgment  therefor  is  correct. 

V.     Mrs.  Jones  claimed  the  lands  as  her  own  upon  the 

death  of  her  husband,  in  1856.     Soon  thereafter,  Williams 

3.8TATCTBot   aud  Stokcs  set  up  a  claim  to  them,  which  was 

adverse  nos-    resisted  and  denied  by  Mrs.  Jones.     The  evidence 

session  of 

lands.  clearly  shows  that  she  claimed,  adversely  to  defend- 

ants, the  absolute  title  to  all  interest  in  the  lands,  and  denied 
the  claim  of  defendants.  Under  this  adverse  claim  she  held 
the  land  for  more  than  twenty  years.  Her  claim  was  all  the 
time  known  to  defendants.  We  reach  the  conclusion  that 
they  are  barred  of  these  claims  by  the  statute  of  limitations. 
We  refrain  from  entering  upon  a  discussion  of  the  evidence 
in  order  to  support  our  conclusions  as  to  the  facts.  It  is  not 
our  custom  to  consume  time  in  the  discussion  of  simple 
questions  of  fact.  There  is  no  question  of  law  involved  in 
the  case  about  which  there  exists  a  doubt.  It  is  our  conclu- 
sion that  the  judgment  of  the  circuit  court  ought  to  be 

Aftibiced. 


Winch  v.  Nobman. 

Evidence :  hahdwbitino:  clerk  of  courts  as  expert.  A  witness 
does  not  show  himself  to  be  qualified  to  testify  as  an  expert  upon  a  com- 
parison of  handwritinf?,  by  statinf?  merely  that  he  is  a  clerk  of  the  oonrts, 
without  stating  also  how  long  he  has  served  in  such  office. 

: :  STAiTOARD  of  comparison  :  HOW  E8TABLI8HRD.  Where 

it  is  sought  to  prove,  by  comparison  with  another  writing  as  a  standard, 
that  a  certain  writing  was  executed  by  the  same  person  who  wrote  the 
standard  writing,  the  execution  of  the  standard  by  such  person  must  be 
established  by  direct  evidence,  and  not  by  comparison  with  some  other 
writing. 

Appeal  from  Harrison  Cirouit  Court. 
Thursday,  December  4. 
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Action  upon  a  promissory  note.  The  defendant  pleaded 
usury.  In  addition  he  pleaded  a  counter-claim  for  damages 
alleged  to  have  been  sustained  by  the  publication  of  a  libel. 
The  jury  found  the  note  to  be  usurious  in  part.  They  also 
found  that  the  defendant  was  entitled  to  damages  upon  his 
counter-claim,  and  rendered  a  verdict  for  the  defendant  for 
$207.34.  Judgment  having  been  rendered  upon  the  verdict, 
the  plaintiff  appeals. 

J.  W.  BamJuirt^  for  appellant. 

S.  H.  Cochran^  for  appellee. 

Adams,  J. — ^The  libel  set  up  in  the  defendant's  counter- 
claim is  alleged  to  have  consisted  in  a  publication  made  by 
sending  through  the  mail,  to  one  Louisa  Yandusen,  a  postal 
card  in  these  words:  "My  friends  tell  me  you  put  your  name 
to  a  security  bond  for  your  neighbor.  I  should  think  that 
you  had  enough  of  that  business  through  life.  He  don't  own 
or  hold  a  cent  in  his  name.  Take  your  name  off,  sure. 
[Signed]  F.  F." 

There  was  no  direct  evidence  that  the  plaintiff  wrote  the  pos- 
tal card,  but  witnesses  who  were  familiar  with  the  plaintiff's 
signature  testified  in  substance  that  they  thought  that  there 
was  some  resemblance  between  the  plaintiff's  writing  and  a 
part  of  the  writing  on  the  postal  card;  and  others  testified  as 
experts  to  a  resemblance  between  what  was  admitted  to  be  the 
plaintiff^  writing  and  a  part  of  the  writing  on  the  postal  card. 
Among  the  witnesses  examined  in  relation  to  the  handwriting 
was  one  Hyde.  He  testified  that  he  was  familiar  with  the 
signature  of  the  plaintiff,  but  not  with  his  general  handwrit- 
ing, and  that  he  thought  that  there  was  a  resemblance  between 
one  letter  on  the  postal  card  and  the  plaintiff's  writing.  He 
was  also  examined  as  an  expert  for  the  purpose  of  comparing 
certain  admitted  writing  of  the  plaintiff  with  another  postal 
card  addressed  to  one  Topping,  and  signed  "  J.  W.,"  and  was 
allowed  to  testify,  against  the  objection  of  the  plaintiff,  that 
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he  saw  a  resemblance  between  one  letter  in  the  Topping  card 
and  the  plaintiff 's  admitted  writing.  The  Topping  card  was 
then  adn^itted  in  evidence  to  the  jury,  against  the  plaintiff's 
objection,  for  the  purpose  of  enabling  them  to  make  a  com- 
parison between  it  and  the  alleged  libelous  card  addressed  to 
Louisa  Vandusen. 

The  plaintiff  contends  that  Hyde  did  ijot  show  himself  to 
be  qualified  to  testify  as  an  expert  from  a  comparison  of 
,     plaintiff's   admitted  writins:  with  the  Topping 

cierk^coiSt  ^^^ '  *^^'  ^^^^  ^^  ^®  ^^  h^u  qualified,  that  it 
aaexperu  ^^^  error  to  allow  the  Topping  card  to  be  admit- 
ted in  evidence  for  the  purpose  of  a  comparison  to  be  made  by 
the  jury.  Upon  the  question  as  to  whether  Hyde  showed 
himself  qualified  to  testify  as  an  expert,  we  have  to  say  that 
we  find  no  evidence,  except  the  witness'  statement  that  he  was 
the  clerk  of  the  courts  of  Harrison  county.  Without  deter- 
mining whether  a  person  might  not  become  qualified  to 
testify  as  an  expert  from  a  comparison  of  writings  by  service 
in  such  office,  it  seems  clear  to  us  that  he  could  not  be 
so  regarded  without  any  reference  to  the  length  of  time  of 
such  service.  But  upon  this  point  the  evidence  discloses 
nothing.  Such  being  the  fact,  we  cannot  say  that  there  was 
any  evidence  whatever  that  Hyde  was  qualified  to  testify  as 
an  expert. 

We  have  to  say,  also,  that  we  think  that,  independently  of 
the  question  of  the  expert  character  of  Hyde,  the  court  erred 

2. : :  in  admitting  the  evidence  respecting  the  Topping 

comparisou:    Card,  and  erred  in  allowing  it  to  go  to  the  jury.  The 
iished.  object,  of  course,  was  to  establish  the  Topping 

card  as  in  the  plaintiff's  handwriting,  and  then  ask  the  jury 
to  infer  by  comparison  that  the  Vandusen  card  in  question 
was  in  his  handwriting  also.  But  we  have  seen  no  case 
where  it  has  been  held  admissible  to  make  a  given  writing 
the  basis  of  comparison,  where  its  own  genuineness  is  shown 
only  by  comparison  with  some  other  writing.  It  appears  to 
us  that  the  genuineness  of  the  writing  made  the  basis  of  corn- 
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parison,  called  sometimes  the  standard  writing,  should  be 
proved  by  direct  or  positive  evidence.  In  Hyde  v.  Woolfolk^ 
1  Iowa,  162,  the  court  said:  "Two  obvious  methods  of 
proving  the  standard  writing  are — Firaty  by  the  testimony 
of  a  witness  who  saw  the  person  write  it;  and.  Secondly^  by 
the  party's  admission,  when  not  offered  by  himself.  We  do  not 
mean  to  say  that  these  are  the  only  methods,  but  only  that  the 
proof  must  be  positive."  The  court  also  said:  "The  very 
idea  of  proving  handwriting  by  comparison  implies,  of  neces- 
sity, the  establishment  of  the  genuineness  of  the  standard.  The 
court  is  not  prepared  to  adopt  the  suggestion  that  the  standard 
writing  may  be  proved  by  witnesses  who  have  only  seen  the 
party  write,  for  this  is  in  effect  fixing  the  standard  by  com- 
parison; it  is  supporting  a  probability  by  a  probability." 
The  foregoing,  though  perhaps  not  strictly  necessary  to  be 
said  in  that  case,  meets  our  approval.  If  it  were  allowable  to 
establish  the  genuineness  of  the  writing  on  the  Topping  card, 
to  be  used  as  a  standard  writing,  by  mere  expert  evidence 
based  upon  comparison,  it  would  be  allowable  to  establish  still 
a  third  writing  as  a  standard  writing  by  comparison  with 
the  Topping  card,  and  a  fourth  by  comparison  with  the  third, 
and  so  on  indefinitely,  and  all  might  then  be  given  to  the 
jury  as  genuine  writings  with  which  to  make  a  comparison 
of  the  disputed  writing. 

Evidence  of  experts  based  upon  comparison  is,  at  best,  not 
very  reliable,  and  we  do  not  think  that  we  should  be  justified 
in  holding  that  writing  can  be  used  as  standard  writing,  the 
evidence  of  whose  genuineness  rests  only  in  opinion.  Some 
other  questions  are  presented,  arising  upon  the  evidence,  but, 
as  the  evidence  may  be  different  upon  another  trial,  we  do  not 
feel  called  upon  to  determine  them. 

We  think  that  the  judgment  of  the  circuit  court  must  be 

Kbvebsed. 
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MiLNEB  V.  Cooper  &  Co.  et  al. 

1.  Landlord's  Lien :  on  stock  of  goods  of  firm  dissolted  by  death: 
remedy:  restraint  op  sale  by  subviyino  partner.  Where  a 
mercantile  firm  was  occupying  for  its  business  a  leased  store-room,  and 
the  firm  was  dissolved  by  the  death  of  one  of  the  partners,  the  landlord 
had  a  lien  on  the  stock  of  goods  for  the  rent  which  would  accrue  onder 
the  lease;  but  the  surriving  partner  had  also  the  right  to  dose  cat  the 
business  in  such  manner  as  he  might  deem  for  the  best  interest  of  all 
concerned,— that  is,  the  creditors  of  the  firm,  the  representatives  of  the 
deceased  partner,  and  himself;  and  the  landlord  was  not  in  such  case 
entitled  to  an  injunction  compelling  the  surviving  partner  to  hold  the 
goods  till  the  expiration  of  the  term  of  the  lease,  or  to  sell  them  only  in  the 
ordinary  course  of  trade,  especially  where  the  surviving  partner  himself 
was  a  man  of  ample  means.  The  law  provides  a  more  appropriate 
remedy,  if  any  is  needed,  in  such  a  case. 

Appeal  from  Pottawattamie  Circuit  Court. 

Thursday,  December  4. 

This  is  an  appeal  from  an  order  vacating  a  temporary 
injunction. 

Fremont  Benjamin^  for  appellant. 

Wright  <&  Baldwin^  for  appellees. 

Reed,  J. — Plaintiff  alleges  in  his  petition  that  he  leased 
to  defendants,  G.  W.  Cooper  &  Co.,  a  store  building,  in  the 
town  of  Oakland,  at  the  monthly  rent  of  forty  dollars,  to  be 
paid  monthly  in  advance;  that  defendants  occupied  said 
premises  under  the  lease,  and  moved  a  stock  of  general  mer- 
chandise into  the  building,  and  carried  on  there  the  business 
of  a  general  store;  that  one  member  of  the  firm  died,  and 
that  defendant,  Stewart,  was  appointed  administrator  of  his 
estate,  and  that  he  and  defendant,  Elwell,  who  was  a  member 
of  the  firm,  entered  into  a  contract  with  defendant,  Critten- 
den, for  the  sale  to  him  of  said  stock  of  goods,  the  object 
being  to  remove  the  goods  from  said  premises^  and  thereby 
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defeat  plaintiff's  lien  thereon  for  the  rent  of  the  premises  yet 
to  accrue  under  the  lien,  and  by  that  means  cheat  and  defraud 
liim  out  of  said  rent;  that  the  lease  ran  for  three  years,  and 
the  rent  to  accrue  thereon  in  the  future  would  amount  to 
$1,440;  and  the  prayer  of  the  petition  is  that  defendants  be 
enjoined  from  in  any  manner  disposing  of  any  of  said  prop- 
erty, or  removing  the  same  from  the  premises.  On  the  filing 
of  the  petition,  a  temporary  injunction  was  issued  on  the 
order  of  the  judge  of  the  circuit  court,  restraining  defend- 
ants from  disposing  of  the  goods,  except  in  the  ordinary 
course  of  their  business  as  retail  merchants. 

Defendant  filed  an  answer;  also  a  motion  to  vacate  the 
temporary  injunction.  On  the  hearing  of  this  motion,  it  was 
shown  that  the  firm  of  G.  W.  Cooper  &  Co.  was  composed 
of  A.  J.  Crittenden  and  G.  W.  Cooper.  Cooper  died  some 
time  before  the  suit  was  instituted,  and  defendant,  Stewart, 
had  been  appointed  administrator  of  his  estate.  During  his 
life-time.  Cooper  had  been  in  charge  of  the  business  of  the 
firm;  but,  at  his  death,  Crittenden  had  taken  charge  of  it  for 
the  purpose  of  closing  out  the  affairs  of  the  firm,  and,  at  the 
time  of  the  commencement  of  this  proceeding,  he  was  nego- 
tiating with  a  third  party  for  the  sale  of  the  stock  of  mer- 
chandise. The  value  of  the  stock  was  more  than  the  amount 
of  the  rents  which  would  accrue  under  the  lease,  and  Critten- 
den is  shown  to  be  a  man  of  large  means.  On  this  showing, 
the  circuit  court  vacated  the  temporary  injunction.  We 
think  this  was  right.  By  the  death  of  Cooper,  the  partner- 
ship of  which  he  was  a  member  was  dissolved,  and  the  duty 
of  winding  up  its  affairs  was  devolved  on  Crittenden,  the  sur- 
viving partner.  That  plaintiff  had  a  lien  on  the  stock  of 
merchandise  in  the  leased  building  for  the  security  of  the  rent 
which  would  accrue  under  the  lease  i*-  certainly  true.  See 
Garner  v.  Cutting^  32  Iowa,  547 ;  Martin  v.  Steams^  52  Id., 
345.  But  it  does  not  necessarily  follow  that  he  has  the  right 
to  have  the  goods  held  until  the  end  of  the  term  of  the  lease, 
or  sold  only   in  the   ordinary   course   of  the  retail  trade. 
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A  court  of  equity  has  juriBdiction,  doubtless,  to  make  such 
order  with  reference  to  their  disposition  as  will  protect 
plaintiff's  rights,  and,  at  the  same  time,  do  no  absolute  injus- 
tice to  other  parties  in  interest.  If  the  surviving  partner 
were  bankrupt  or  incompetent,  plaintiff  would  probably  be 
entitled  to  have  a  receiver  appointed,  under  Code,  §  2903,  to 
take  charge  of  the  property  and  apply  the  proceeds  in  satis- 
faction of  his  claim,  and,  if  an  injunction  restraining  the  sale 
of  the  goods  was  necessary  for  the  protection  of  his  interest, 
it  is  not  doubted  that  he  would  be  entitled  to  that  remedy. 

A  surviving  partner,  in  winding  up  the  affairs  of  the  firm, 
acts  as  trustee  for  the  creditors,  the  representatives  of  the 
deceased  partner,  and  himself.  Pars.  Partn.,  441.  The  assets 
of  the  firm  constitute  in  his  hands  a  trust  fund  for  the  bene- 
fit of  the  creditors  and  other  parties  in  interest,  and  a  court 
of  equity  will  compel  the  application  of  this  fund  for  the 
benefit  of  the  cestui  que  trust.  It  also  has  pcfwer  to  remove 
the  trustee  and  appoint  an  oflBcer  of  its  own  to  manage  the 
estate  and  apply  tlie  fund,  if  the  interest  of  those  concerned 
demands  that  this  be  done.  By  virtue  of  his  landlord's  lien, 
plaintiff  will  have  a  prior  claim  on  this  trust  fund  in  the 
hands  of  Crittenden.  As  the  rent  falls  due,  he  will  have  the 
right  to  demand  that  it  be  paid  out  of  the  fund.  If  for  any 
reason  it  should  appear  that  the  fund  is  insecure  in  the  hands 
of  the  trustee,  he  will  have  the  right  to  demand  that  a  suffi- 
cient amount  of  it  be  paid  into  court,  or  to  an  officer  appointed 
by  the  court,  to  satisfy  his  claim  as  it  accrues.  But,  upon 
the  present  showing,  it  does  not  appear  that  any  order  is 
necessary  for  his  protection;  and  to  compel  the  surviving 
partner  to  hold  the  goods  until  the  expiration  of  the  term  of 
the  lease,  or  to  sell  them  only  in  the  ordinary  course  of  trade, 
might  work  great  injustice  to  other  creditors,  or  the  repre- 
sentatives of  Cooper,  and  would  be  of  no  benefit  to  plaintiff. 
The  order  vacating  the  temporary  injunction  is  therefore 

AlFFIRMED. 
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Mast  &  Co.  v.  Heney  et  al. 

1.  Voluntary  Conveyance:  from  fathbu  to  daughtbb:  notice  of 
PRIOR  equities:  purchase  of  tax  title  by  daughter:  subject- 
ing PROPERTY  TO  FATHER'S  DEBTS.  Where  a  daughter,  without  any 
consideration,  but  with  no  fraudulent  intent,  took  from  her  father  a- 
conyeyaace  of  land,  with  knowledge  of  her  father's  indebtedness,  she 
could  not  hold  it  free  from  liability  to  her  father's  creditors.  But 
where  the  land  was  afterwards  sold  for  taxes,  and  deeded  to  a  bona  fide 
purchaser,  who  deeded  the  same  to  the  daughter,  held  that  the  title  so 
obtained  oould  not  be  assailed  by  the  creditors  of  the  father. 

Appeal  from  Webster  Circuit  Court. 

Thursday,  Degekbeb  4. 

Action  in  equity  to  subject  real  estate  to  payment  of  cer* 
tain  judgments  recovered  by  the  plaintiff  against  the  defend- 
ant, G.  W.  Henry,  which  real  estate,  the  plaintiff  claims, 
Henry  conveyed  to  bis  dangbter  and  co-defendant,  M.  E. 
Henry,  for  the  purpose  of  defrauding  bis  creditors.  The. 
court  found  for  the  defendant,  and  entered  a  decree  accord- 
ingly.    The  plaintiff  appeals. 

Frank  Farrell^  for  appellant. 

R.  M.  Wrighty  for  appellee. 

Sebvbes,  J. — In  1874  Fiske  &  Oo.  recovered  a  judgment 
against  both  of  the  defendants,  and  Hapgood  &  Co.  recov- 
ered a  judgment  about  the  same  time  against  G.  TV.  Henry 
alone.  G.  W.  Bassett  was  attorney  for  the  judgment  plaint- 
iffs. The  evidence  warrants  the  conclusion  that  M.  E. 
Henry  was  the  principal  debtor  on  the  Fiske  judgment.  At 
that  time  G.  W.  Henry  was  the  owner  of  lot  1,  in  block  15, 
in  Fort  Dodge,  and  he  conveyed  the  same  to  M.  E.  Henry 
on  the  first  day  of  September,  1874.  No  consideration  was 
paid  by  M.  E.  Henry  for  such  conveyance.  In  the  same 
month,  but  afterwards,  Fiske  &  Co.  sold  said  lot  under  exe- 
VoL.  LXV~13 
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cation  issued  on  their  judgment.  It  was  sold  in  subdivis- 
ions, 1,  2,  3  and  4,  and  D.  B.  Fiske  became  the  purchaser, 
and  received  a  certificate  of  purchase.  In  June,  1875,  Hap- 
good  &  Co.  redeemed  sub-lot  4  from  said  sale,  and  the  cer- 
tificate of  purchase  was  assigned  to  said  firm.  Afterwards, 
Uapgood  &  Co.  assigned  tlie  certificate  of  purchase  to  M.  E. 
Henry,  and  the  sheriff  conveyed  sub-lot  4  to  her  in  October, 
1875,  and  sub-lots  I,  2  and  3  were  at  the  same  time  conveyed 
to  D.  B.  Fiske  by  the  sheriff,  and,  in  November  thereafter, 
Fiske  conveyed  the  same  to  Bassett.  A  few  days  thereafter, 
Bassett  quit-claimed  sub-lot  2  to  M.  E.  Henry,  and  she  at 
the  same  time  tjuit-claimed  sub-lots  1  and  3  to  Bassett. 
Afterwards,  in  November,  1875,  all  of  said  sub-lots  were 
sold  for  delinquent  taxes  to  Bassett,  and  in  1878  the  treas- 
urer conveyed  the  same  to  him.  Thereafter,  Bassett  quit- 
claimed sub-lot  4  to  M.  E.  Henry,  and  she  quit-claimed  sub- 
lot  2  to  him.  If  these  several  conveyances  are  regarded  as 
valid  against  the  plaintiff,  then,  when  this  action  was  com- 
menced, M.  E.  Henry  only  owned  sub-lot  4,  and  the  question 
is  whether  it  can  be  subjected  to  the  payment  of  the  plaint- 
tiff's  judgments.  There  is  no  evidence  showing  bad  faith 
on  the  part  of  Bassett,  and  he  must  be  regarded  as  a  pur- 
chaser in  good  faith  and  for  value  of  D.  B.  Fiske.  He  lield 
the  title  to  sub-lots  1,  2  and  3  under  such  conveyance, 
free  from  equities  in  favor  of  the  plaintiff.  But  the 
contention  of  the  plaintiff's  counsel  is  that  M.  E.  Henry 
cannot  be  regarded  as  such  a  purchaser,  because  the  whole 
of  lot  1  was  conveyed  to  her  in  fraud  of  the  rights  of  the 
plaintiff;  that  she  had  notice  of  the  plaintiff's  equities,  and 
therefore  cannot  be  regarded  as  a  purchaser  in  good  faith; 
and  that  she  is  not  protected,  although  she  obtained  title 
from  Bassett,  who  was  a  purchaser  in  good  faith  and  for 
value.  In  support  of  this  proposition,  2  Pom.  Eq.,  §  754, 
is  cited.  -    ^     ^ 

Counsel  for  the  piwatiffs  reply  that  the  authority  cited 
does  not  apply,  because  no  actual  fraud  on  the  part  of  either 
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of  the  defendants  in  making  such  conveyance  has  been  estab- 
lished. It  is  conceded,  however,  by  counsel  that  M.  E.  \ 
Henry  was  a  mere  volunteer,  and  that  the  conveyance  to  her 
was  void  as  to  existing  creditors.  To  such  a  party,  however, 
counsel  claim  that  the  rule  above  stated  has  no  application. 
Counsel  for  the  plaintiffs  further  contend  that  the  conveyance 
by  the  sheriff  to  M.  E.  Henry  of  sub-lot  4  should  be  regarded 
as  a  redemption  merely,  because  it  was  sold  for  her  debt, 
which  she  primarily  was  liable  to  pay.  It  is  true  that  she 
was  the  principal  debtor  on  the  Fiske  judgment,  but  she  was 
not  liable  on  the  Hapgood  judgment.  To  obtain  the  cer- 
tificate of  purchase,  or  to  redeem  from  the  sale,  whichever  it 
may  be  regarded,  required  nearly  $400,  and  we  find  that  the 
required  amount  was  paid  by  M.  E.  Henry.  To  redeem 
from  the  sale  under  the  Fiske  judgment  did  not  require 
more  than  $175.  But  Hapgood  was  the  bona  fide  holder 
of  the  certificate  of  purchase,  and  to  obtain  an  assignment 
thereof,  or  to  redeem,  M.  E.  Henry  was  required  to  and  did 
pay,  as  we  find  from  the  evidence,  about  $2^5  in  addition, 
to  Hapgood,  for  which  she  in  no  respect  was  liable. 

We  are  unable  from  the  evidence  to  conclude  that  M.  E. 
Henry  received  the  conveyance  of  lot  1  from  her  father  for 
the  purpose  of  defrauding  his  creditors.  But  the  title,  while  ^ 
it  remained  in  her,  was  liable  to  be  divested  at  the  instance 
of  existing  creditors  of  her  father,  because  she  had  paid  no 
consideration  therefor.  While  she  held  the  legal  title  of 
sub-lot  4  under  the  conveyance  from  the  sheriff,  said  sub-lot 
was  sold  for  delinquent  taxes  to  Bassett,  and  he  thereafter 
obtained  a  treasurer's  deed.  The  validity  of  the  tax  title  in 
Bassett  is  in  no  manner  assailed,  and  the  evidence  warrants 
no  other  conclusion  than  that  Bassett  acted,  in  procuring 
such  title,  adversely  to  the  defendants.  When  the  tax  sale 
was  made,  M.  E.  Henry  owned  the  legal  title  to  both  sub-lots 
2  and  4.  When  the  title  became  vested  in  Bassett,  she  and 
her  father  were  in  possession  of  sub-lot  2.  For  the  purpose 
of  getting  possession  of  the  last-named  lot  without  litiga- 
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tion,  Bassett  quit-claimed  all  his  interest  in  sab-lot  4  to 
M.  E.  H^nry.  As  Bassett's  title  under  the  tax  deed  was, 
valid,  and  vested  in  him  the  absolute  title,  we  think  he  could 
convey  to  M.  E.  Henry,  and  she  would  become  vested  with  a 
good  title,  although  she  may  have  had  notice  of  the  plaint- 
iff's equities,  as  above  stated.  She  had  not  been  guilty  of 
fraud,  but,  at  most,  was  a  mere  volunteer,  with  notice.  2 
Pom.  Eq.,  §  754,  and  authorities  cited  in  note  2. 

Affirmed. 


The  State  v.  Fooks. 


Criminal  Law:  false  prbtense  as  to  existing  fact:  what  is. 
Where  defendant  borrowed  money  on  the  false  pretense  that  his  brother 
was  to  arrive  with  money  for  him,  coupled  with  a  promise  to  use  it  in 
payment  of  the  sums  borrowed,  this  amounted  to  a  pretense  that  be 
hatl  the  money,  as  an  existing  fact,  and  it  was  properly  alleged  in  the 
indictment  and  proved  on  the  trial. 


:  obtaining  money  on  false  pretense:  influence  of  the 

pretense:  indictment.  An  indictment  for  borrowing  money  upon  a 
false  pretense  need  not  allege  that  the  false  pretense  was  the  sole  cause 
which  induced  the  complainant  to  loan  him  the  money.  It  is  sufficient 
to  allege  that  it  was  the  main  cause. 


:  :  plausibility  of  pretense.  It  is  not  necessary,  in  order 

to  sustain  a  conviction  for  obtaining  money  upon  a  false  pretense,  that 
the  pretense  should  be  so  plausible  as  to  deceive  a  prudent  and  intelli- 
gent man.  I(  is  sufficient  to  show  that  it  was  made  with  the  intention 
to  deceive  the  victim,  and  that  it  did  deceive  him,  though  he  may  have 
been  weak  and  credulous. 


:  :  evidence:  admission  by  defendant  of  his  poverty. 

Where  defendant,  when  arraigned  upon  an  indictment  for  borrowing 
money  upon  the  false  pretense  that  he  was  a  man  of  means,  stated  to 
the  court  that  he  had  no  means  to  employ  counsel  to  defend  him,  and 
thereby  obtained  counsel  at  the  expense  of  the  state,  his  statements  so 
made  were  admissible  in  evidence  upon  the  trial  to  prove  the  falsity  of 
the  pretense  made  to  his  victim. 

evidence  of  devices.  .  On  the  trial  of  such  a  case,  it  is 


proper  to  show  the  arts  and  devices  used  by  the  accused  to  lead  his 
victim  to  rely  upon  the  alleged  false  pretense. 
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6.  Instmotions :  hat  bb  in  print.    Instraciions  given  to  the  jury  in 

print  sufficiently  comply  with  the  statute  which  directs  that  they  shall 
be  in  writing. 

7.  Criminal  Law :  special  yebdiot.    There  can  be  no  special  verdicts 

in  criminal  cases.    Sections  2806-2809  of  the  Code,  authorizing  special 
findings,  relate  to  civil  cases  alone. 

Appeal  from  Hardin  District  Court. 

Thursday,  Dbcembeb  4. 

Defendant  was  indicted  and  convicted  of  obtaining  money 
upon  false  pretenses.     He  now  appeals  to  this  court. 

Tom  27".  Mihiery  for  appellant. 

Smith  McPhersoTij  Attorney -general^  for  the  State. 

Beck,  J. — I.  The  indictment  charges  that  defendant,  by 
false  and  fraudulent  representations  as  to  his  property  and 
1.  CRIMINAL  income,  induced  one  Cowham  to  loan  and  advance 
p^rSuinse  as  to  to  him  certain  sums  of  money.  Among  other 
what  Is.  *  fraudulent  representations,  it  is  alleged  in  the 
indictment  that  defendant  represented  that  his  brother  was 
soon  to  arrive  in  Iowa  Falls,  and  bring  with  him  money  for 
defendant.  The  evidence  supports  this  allegation,  and  shows 
that  defendant  stated  that  his  brother  was  an  English  noble- 
man. Counsel  for  defendant  insist  that  the  allegation  is 
inimaterial,  and  that  evidence  in  its  support  was  erroneously 
admitted,  for  the  reason  that  it  pertained  to  a  matter  in  the 
future,  and  not  to  a  present  or  past  event.  We  think  the 
representation  that  his  brother  was  to  arrive  with  money, 
coupled  with  a  promise  to  use  it  in  payment  of  the  sums  bor- 
rowed,- amounted  to  a  pretense  that  he  had  the  money.  This 
pretense  was  properly  alleged  and  proved. 

II.     The  indictment  alleges  that  the  false  representations 
were  the  main  cause   of  Co  wham's  loaning  the  money  to 
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2.  • 


defendant.     It  is  insisted  that  the  false  pretenses 
obtaining        shonld  be  alleo^  to  be  the  sole  cause  thereof; 

money  on  ^  ' 

Sn^?mflu-    ^"*?  *^  support  a  conviction,  it  need  not  appear 

pre?ense?to-    ^^^^t  the  false  pretenses  were  the  only  inducement 

dictment.        ^^^  giving  credit  or  delivering  property  to  the 

accused.     It  is  suflScient  if  they  had  such  effect  that  without 

their  influence  upon  the  mind  of  the  party  defrauded  he 

would  not  have  given  the  credit.     People  v,  liayne^^  11 

Wend.,  557.     The  indictment  alleges  that  the  false  pretenses 

were  the  means  by  which  defendant  obtained  the  money,  thus 

suflSciently  showing  that  they  were  the  inducements  which 

controlled  Cowham  in  loaning  the  money. 

III.  It  is  argued  that  the  pretenses  were  absurd,  and  of 
such  character  that  a  prudent  and  intelligent  man  would  not 
3. : :  have  been  deceived  thereby.     The  law  will  afford 

o£*preten»e.  protection  to  the  dull,  stupid,  confiding,  and 
imbecile,  against  the  acts  of  a  cheat.  The  wise  and  prudent 
are  not  alone  protected.  If  the  false  pretenses  were  made 
with  the  design  of  deceiving,  and  thereby  obtaining  creditor 
property,  and  had  that  effect,  the  guilty  party  cannot  escape 
on  the  ground  of  the  weak  credulity  of  his  victim.  See  State 
V,  Montgomery^  56  Iowa,  195. 

IV.  At  the  trial,  the  defendant  being  without  money  or 
friends,  the  court  appointed  counsel  to  defend  him.  He  stated 
4. : :  in  open  court  that  he  had  no  means  with  which 

mission  by       to  employ  counsel.     His  statements  to  this  effect 

defendant  of  .,,,..  ,     ,  , 

bis  poverty,  were,  against  nis  objection,  proved,  in  order  to 
show  the  fact  that  he  was  without  money  or  property.  It  is 
now  insisted  that  the  evidence  was  erroneously  admitted. 
We  think  differently.  The  defendant's  statements  were  in 
the  nature  of  solemn  declarations,  which  surely  ought  to  be 
considered  as  evidence.  It  is  argued  that  the  statements 
were  made  under  compulsion,  and  ought  not,  therefore,  to  be 
admitted  in  evidence.  It  cannot  be  so  regarded.  Defendant 
voluntarily  made  the  statement  in  order  to  enjoy  a  benefit 
which  the  law  mercifully  extends  to  pauper  criminals.     He 
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ought  not,  after  receiving  the  benefits  of  his  statement,  to  be 
permitted  to  defeat  justice  by  withholding  it  from  the  jurj, 

V.  Certain  letters  written  by  the  defendant,  addressed  to 
the  imaginary  English  nobleman,  his  brother,  which  he  cun- 
s.  — : :  ningly  inclosed  in  a  business  envelope  of  his  vic- 

devices.  tim,  which  had  a  direction  for  return  to  the  vic- 

tim, and  a  letter  addressed  to  the  victim  by  the  supposed 
nobleman,  delivered  by  the  defendant  himself,  were  admitted 
in  evidence  over  defendant's  objection.  We  think  they  were 
competent  evidence,  as  they  tended  to  show  the  devices  and 
arts  used  to  impose  upon  the  person  defrauded,  and  induce 
him  to  credit  the  statements  made  by  the  defendant. 

VI.  Various  objections  in  the  nature  of  criticisms  of  the 
instructions  given  the  jury  are  urged  upon  our  attention. 
We  think  the  instructions  are  correct  expositions  of  the  law, 
expressed  with  reasonable  clearness  and  accuracy. 

VII.  One  instruction  is  complained  of  upon  the  ground 
that  there  is  no  evidence  to  which  it  is  applicable.  We  find 
such  evidence,  without  difliculty,  on  the  record. 

VIII.  Two  or  three  other  instructions  were  in  print,  and 
not  in  writing.  This  is  made  the  ground  of  complaint.  The 
e.  IN8TRUC-      statute,  it  is  true,  directs  that  instructions  shall 

beinpriDt.  be  given  in  writing.  The  law  is  sufficiently  com- 
plied with  by  presenting  them  in  print.  And,  if  it  should 
be  held  that  this  is  erroneous,  it  cannot  be  claimed  that  pre- 
judice resulted  therefrom  to  defendant. 

IX.  It  is  urged  that  the  district  court  erred  in  not  requir- 
ing the  jury  to  find  specifically  upon  certain  questions  of 
7.  cRiMTNAT.    fact  involved  in  the  case.     The  statute  authoriz- 

verdict.  ing  Special  findings  is  applicable  alone  to  civil 

cases.  Code,  §  §  2806-2809.  There  can  be  no  special  verdicts 
in  criminal  cases.  The  evidence,  we  find,  sufficiently  sup- 
ports the  verdict.  The  foregoing  discussion  disposes  of  all 
questions  in  the  case.  The  judgment  of  the  district  court 
must  be 

Affirmed. 


\— 
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PaBEEB   V.     MiDDLETOK. 

1.  Frooedure:  taktno  issub  from  jury.    Where  an  issue  is  made  by 

the  answer,  and  there  is  some,  though  slight,  evidence  to  sustain  it,  it 
should  be  submitted  to  the  jury. 

2.  Praotioe:  bill  of  sxcbptions:  instructions.     Instructions  are  a 

part  of  the  record,  and  need  not  be  made  such  by  bill  of  exceptions. 

8.  :  exceptions  to  instructions:  when  taken.     Instructions 

need  not  be  excepted  to  when  given.     It  may  be  done  within  three 
days  after  verdict,  in  a  motion  for  a  new  trial.    Code,  §  2789. 

Appeal  from  Ilai^rison  Circuit  Court. 

Thursday,  December  4. 

Action  to  recover  specific  personal  property.  The  peti- 
tion states  that  the  defendant  had,  as  sheriff,  levied  on  the 
property  in  controversy  as  the  property  of  one  Perry,  under 
an  execution  against  him.  Trial  by  jury,  judgment  for  the 
plaintiff,  and  defendant  appeals. 

n.  n.  lioadifer^  A.  W.  Clyde  and  Joe  IT.  Smithy  for 
appellant. 

Sims  cfe  Cadwell  and  J,  TF.  Bamhart^  for  appellee. 

Seevers,  J. — T.  The  defendant  obscurely,  but  sufficiently, 
we  think,  in  the  absence  of  a  motion  for  a  more  specific 
statement,  pleaded  that  the  plaintiff  obtained  the  property 
in  controversy  for  the  purpose  of  hindering,  delaying  and 
defrauding  the  creditors  of  Perry.  This  issue  the  court 
failed  to  submit  to  the  jury,  and  refused  an  instruction  asked 
by  the  defendant,  which  embodied  the  theory  of  the  defense. 
After  a  careful  consideration  of  the  evidence,  we  think  there 
was  some  evidence  which  tends  to  sustain  the  issue  of  fraud. 
Whether  it  was  sufficient  was  for  the  jury  to  say,  and  there- 
fore the  court  erred  in  failing  to  submit  such  question  to  the 
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jury,  and  in  refusing  the  ipstruction  asked,  or  in  failing  to 
give  one  of  similar  import. 

II.  Connsel  for  the  appellee  insist  that  the  instructions 
given  the  jury  were  not  incorporated  in  and  identified  by  a 
bill  of  exceptions.  This  is  not  essential.  Instructions, 
when  filed,  become  a  part  of  the  record,  and  may  be  certified 
to  by  the  clerk.  This  has  been  so  often  determined  that  we 
supposed  the  rule  was  well  understood  by  the  profession.  It 
is  further  said  that  such  instructions  were  not  excepted  to  at 
the  time  they  were  given.  It  is  not  essential  that  this 
should  have  been  done,  because  they  were  excepted  to  in  a 
motion  for  a  new  trial,  which  was  tiled  within  three  days 
after  verdict,  and  the  grounds  of  the  objections  sufficiently 
stated  in  the  exceptions.  Code,  §  2789.  The  refusal— ttr 
give  the  instruction  asked  was  excepted  to  at  the  time,  as 
stated  in  the  abstract,  and  this  is  not  denied.  The  motion 
to  strike  the  instructions  must  be  overruled. 

Kbvebsed. 


GooDNow  V.  Wolcott. 
SambJ  v.  Chapman. 
1.  Qoodnow  ▼.  Chapman,  64  Iowa»  602,  followed. 

Appeals  from  Webster  District  Court. 

Thursday,  Dboembbb  4. 

Oeorge  Crane^  for  appellant. 

Theodore  Hawley^  for  appellee. 

KoTHROCK,  Ch.  J. — These  cases  involve  substantially  the 
same  questions  which  have  been  determined  by  this  court  in 
Goodnow  V.  Litchfield^  63  Iowa,  275 ;  Goodnow  v.  Stryker. 
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62  Id.,  221;  and  in  Goodnowv.  Chapman^  64  Id.,  602,  and 
other  cases.  The  only  question  made  in  these  cases  which 
does  not  appear  to  be  made  in  the  last  of  the  above  cases  is 
that  the  lands  were  not  taxable  for  the  years  1861  and  1862, 
In  Goodnow  v.  Stryker^  sujpra^  it  was  held  that  the  lands 
were  taxable  for  those  years.  The  same  decision  and  judg- 
ment will  be  entered  in  these  cases  as  in  the  case  of  Good- 
now V.  Chapman^  supra. 

Bbvebsed. 


TflB  Univebsitt  of  Des  Moines  v.  Livingston,  Adm'k. 

1.  Evidence:  no  pbejudice — no  bbvbrsal.    The  admission  of  certain 

evidence  in  ibis  case,  if  it  was  not  necessary  under  the  issues,  could  not 
have  prejudiced  appellant,  and  is,  therefore,  no  s^und  for  a  reversal. 

2.  Subsoription  in  Aid  of  College:  drfensb  of  fbaxtdulbkt 

representations:  eyidbncb.  In  an  action  upon  a  subscription  to 
the  plaintiff  university,  where  the  defense  is  that  the  subscription  was 
obtained  by  fraudulent  representations,  the  declarations  and  statements 
of  plaintiff's  president  are  binding  upon  it,  and  are  competent  evi- 
dence of  the  facts  stated  by  him,  so  far  as  they  relate  to  the  validity  of 
the  subscriptions;  but  the  statements  of  a  mere  soliciting  agent,  made 
subsequent  to  the  subscription,  are  not  competent  on  the  question  of 
fraud. 

3.  — :  consideration  for:  pacts  constituting.    A  subscription  to 

a  college,  for  the  purpose  only  of  discharging  a  debt  already  accrued,  is 
without  consideration,  and  void.  But  where,  in  consequence  of,  and 
I'elying  upon,  a  subscription,  the  college  incurs  expense  and  trouble  in 
raising  other  funds  for  repairs  and  endowment,  there  is  a  sufficient  con- 
sideration to  sustain  the  subscription. 

4.  :  condition:  failure  of:  eyidencb.  Where  one  of  the  con- 
ditions of  a  subscription  to  a  college  was  that  an  aggregate  of  more 
than  $10,000  should  be  subscribed  by  a  certain  time,  and  $13,000  was 
subscribed,  but  the  defense  was  that  subscriptions  had  been  obtained 
by  fraudulent  means  and  representations,  and  that  there  was  not  an 
aggregate  of  $10,000  of  valid  subscriptions,  and  the  evidence  offered 
by  defendant  showed,  at  most,  but  $1,000  of  invalid  subscriptions, — 
since  the  burden  was  on  defendant  to  establish  the  defense,  it  was  to  be 
presumed  that  the  remaining  $12,000  of  the  subscriptions  was  valid, 
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and  the  evidence  of  the  91f000  invalid  eabscriptions,  together  with  the 
issue  to  which  it  related,  Bhoald  have  been  laid  out  of  the  case  by  a 
proper  instruction. 

Appeal  from  Marion  Circuit  Court. 

Thursday,  Dkoembee  4. 

This  is  an  action  at  law,  founded  npon  a  written  subscrip- 
tion of  $500,  made  bj  T.  C.  Livingston,  deceased,  to  the 
plaintiff,  the  University  of  Des  Moines.  There  was  a  trial 
by  jury,  which  resulted  in  a  verdict  and  judgment  for  the 
defendant.     Plaintiff  appeals. 

C.  C.  Cole^  for  appellant. 

Bryan  &  Bryan^  for  appellee. 

EoTHROCK,  Ch.  J. — I.  The  written  subscription  which  is 
the  foundation  of  this  action  is  as  follows: 

"For  and  in  consideration  of  securing  to  the  Baptist 
denomination  of  Iowa  the  property  situate  in  Des  Moines, 
and  known  as  the  *  University  of  Des  Moines,'  we,  the 
undersigned,  hereby  bind  ourselves  individually  to  pay  the 
sums  set  opposite  our  names,  when  in  the  aggregate  ten 
thousand  dollars  is  secured,  provided  the  said  amount  is 
pledged  by  August  1,  1870. 

«  Grinnelly  March  20,  1869. 

[Signed]  "T.  C.  Livingston,  $500." 

It  is  alleged  in  the  petition,  or  rather  in  the  claim  against 
the  estate  of  Livingston,  that  more  than  $10,000  was 
secured  for  the  purpose  set  forth  in  the  subscription  on  and 
before  August  1,  1870.  Upon  this  statement  of  the  claim 
the  cause  was  tried  in  the  court  below,  and  a  judgment  was 
rendered  for  the  defendant.  The  plaintiff  appealed  to  this 
court,  and  the  judgment  was  reversed.     See  57  Iowa,  307. 

When  the  cause  was  remanded,  the  plaintiff  amended  the 
statement  of  claim  by  setting  forth,  in  substance,  that,  after 
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securing  said  subscriptions  to  the  amount  of  $10,000  and 
upwards,  the  board  of  trustees  accepted  the  same,  and,  upon 
the  faith  of  said  subscriptions,  and  relying  upon  the  pay- 
ment of  the  same,  made  arrangements  with  the  holder  of  a 
mortgage  against  plaintiff's  property,  for  the  payment  of 
which  said  subscription  was  raised,  by  which  arrangement 
the  holder  of  the  mortgage  agreed  to  discount  the  same  in 
the  sum  of  $1,000,  upon  condition  that  the  balance  of  his 
claim  should  be  paid  him  on  or  before  a  certain  time;  that 
said  trustees  made  a  contract  with  S.  Maria  Childs,  by  which 
she  agreed  to  furnish  the  money  to  take  up  said  mortgage, 
and  to  hold  the  same  for  the  use  and  benefit  of  the  plaintiff, 
and  thereby  save  to  the  college  the  $1,000  discount,  the  said 
S.  Maria  Childs  knowing  of  and  relying  upon  said  subscrip- 
tions, and  the  promise  of  the  subscribers  to  pay  the  same; 
that  plaintiff,  relying  upon  the  promise  of  Livingston  and 
others  to  pay  their  subscriptions,  was  induced  to,  and  did, 
employ  one  J.  F.  Childs  and  others,  at  great  expense,  to 
raise  other  and  additional  subscriptions  to  furnish  and  re])air 
the  college  building,  and  to  solicit  subscriptions  and  raise 
money  as  an  endowment  fund  for  the  plaintiff;  and  that, 
relying  upon  the  promise  of  said  Livingston  and  other  sub- 
scribers to  pay  their  said  subscriptions,  the  plaintiff  raised 
the  sura  of  $3,000,  and  expended  the  same  in  finishing  its 
said  college  building;  that  plaintiff,  relying  upon  said  sub- 
scriptions, employed  teachers  in  said  college,  and  incurred  a 
large  liability  for  the  payment  of  their  salaries,  and  raised 
by  subscription  the  sum  of  about  $25,000  as  an  endowment 
fund  for  said  college;  that  the  persons  subscribing  for  the 
said  sura  of  $3,000  and  for  said  endowment  were  induced 
to,  and  did,  make  and  pay  their  subscriptions,  relying  upon 
the  promise  of  said  Livingston  and  other  subscribers  to  pay 
their  subscriptions,  and  thereby  save  the  said  property  to  the 
plaintiff,  and  the  sums  so  subscribed  and  paid  by  them;  and 
that,  therefore,  the  subscription  of  Livingston  was  founded 
upon  a  good  and  sufficient  consideration. 
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The  defendant  answered  by  a  denial  that  there  was  any 
consideration  for  the  subscription,  and  by  alleging  that,  at  the 
time  and  before  Livingston  signed  said  subscription,  the 
plaintiff  was  indebted  in  the  sum  of  about  $10,000,  and 
that  said  subscription  was  obtained  solely  for  the  purpose 
of  raising  money  to  pay  said  indebtedness,  and  that  neither 
Livingston  nor  his  estate  ever  received  any  consideration 
whatever  for  the  promise  to  make  said  gift.  As  a  further 
answer  and  defense,  it  was  alleged  that  enough  of  the  sub- 
scriptions taken  to  pay  off  said  indebtedness  to  reduce  the 
amount  of  the  valid  subscriptions  below  $10,000  were  made 
by  persons  not  able  to  pay,  and  were  secured  by  false  and 
fraudulent  representations  of  the  plaintiff's  agents  engaged 
in  procuring  said  subscriptions,  to  the  effect  that  the  Baptist 
church,  owning  and  controlling  the  university  and  similar 
institutions,  at  Fella  and  Burlington,  Iowa,  had  decided  to 
abandon  the  colleges  at  Bella  and  Burlington,  and  concen- 
trate all  their  college  capital  and  influence  in  the  university 
at  Des  Moines;  that  in  truth  no  such  intention  on  the  part 
of  the  Baptist  denomination  had  been  formed,  nor  any  such 
decision  made,  as  said  agents  well  knew  at  the  time;  that  by 
their  representations  a  large  number  of  subscribers,  who 
believed  them  to  be  true,  were  induced  to  sign  said  subscrip- 
tions; that,  by  reason  of  the  premises,  said  subscriptions 
were  void,  and  the  said  subscribers  refused  to  and  never  did 
pay  the  same,  and  they  are  now  barred  by  the  statute  of 
limitations;  that  by  reason  of  the  aforesaid  facts  the  said 
subscription  never  had  $10,000  of  collectible  subscriptions 
pledged  thereto,  and  by  reason  thereof  was  never  binding  on 
Livingston  or  on  his  estate.  As  a  further  defense,  it  was 
alleged  that  said  false  and  fraudulent  representations  were 
made  to  Livingston,  and  that  by  reason  thereof  he  was 
induced  to  make  his  subscription,  and  that,  the  same  having 
been  obtained  from  him  by  fraud,  he  was  not  at  any  time 
liable  thereon. 

The  court  determined  that,  upon  the  issues,  the  burden  of 
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proof  was  ou  the  defendant,  and  his  evidence  was  first 
1.  evidence:   introduced,     lie  first  offered  an  abstract  of  title, 

no  prejudice-     -         .  ,         i-rxir.         tx.  .  •      2 

no  reversal,  sliowiug  that  the  Des  Moines  University  acqaireu 
the  legal  title  to  its  site  and  property  in  the  month  of 
November,  1865.  This  evidence  was  objected  to  by  plaintiff 
as  irrelevant  and  immaterial.  The  objection  was  overruled, 
and  the  evidence  admitted.  This  is  the  first  ground  of  com- 
plaint made  by  appellant's  counsel.  It  will  be  observed  that 
by  the  written  subscription  the  amount  subscribed  was  in 
consideration  of  "  securing "  the  property  known  as  the 
*' University  of  Des  Moines"  to  the  Baptist  denomination 
of  Iowa.  Now,  while  it  is  impliedly  conceded  by  the 
amended  petition,  and  expressly  averred  in  the  answer, 
that  the  subscription  was  for  the  purpose  of  securing  the 
property  by  paying  off  and  discharging  the  mortgage  upon 
it,  and  not  for  the  purpose  of  securing  it  by  purchase,  we 
think  there  was  no  error  in  admitting  evidence  of  title.  It 
may  have  been  unnecessary,  but  we  cannot  see  that  it  worked 
any  possible  prejudice  to  plaintiff.  The  same  may  be  said 
of  the  oral  testimony  introduced  to  show  that  the  subscrip- 
tion was  taken  to  pay  debts  previously  contracted. 

II.  Next,  it  is  claimed  that  the  court  erred  in  admitting 
the  testimony  of  Delos  Arnold,  who  was  one  of  the  persons 
who  signed  the  subscription.  His  testimony  related  to  the 
issue  made  by  the  answer,  that  subscriptions  other  than  that 
of  Livingston  were  obtained  by  fraudulent  representations. 
It  is  urged  that  his  testimony  did  not  show  that  any  fraudu- 
lent representations  were  made  to  him.  "We  think  that  the 
objection  would  be  well  taken  if  it  were  not  for  the  appel- 
lee's abstract.  It  appears  therefrom  that  the  witness  did 
testify  to  the  representations  substantially  as  alleged  in  the 
answer.  Other  objections  were  made  to  the  testimony  of 
Arnold  and  of  other  witnesses.  It  appears  from  appellee's 
abstract  that  some  of  the  evidence  objected  to  was  ruled  out 
and  taken  from  the  jury.  We  need  not  discuss  the  rulings 
upon  the  evidence  further  than  we  have.     There  are  other 
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errors  in  the  record  which,  in  our  opinion,  demand  a  reversal 

of  the  judgment  of  the  court  below,  and,  in  leaving  this 

branch  of  the  case,  we  will  say,  in  view  of  a  new 

2.  8DBs<:rip-  ^  '  •" 

of^oiiege*?  trial,  that  any  evidence  of  fraudulent  representa- 
frauduient  tions  to  procure  subscriptions  is  competent  under 
tfon^e"^"  the  issues, and  the  declarations  and  statements  of 
the  president  of  the  institution  are  binding 
upon  it,  and  are  competent  evidence  of  the  facts  stated  by 
him,  so  far  as  they  relate  to  the  validity  of  the  subscriptions. 
It  is  also  very  plain  that  the  declarations  of  a  mere  solicit- 
ing agent  of  the  plaintiff,  made  after  the  subscription  was 
made,  are  not  competent  upon  the  question  of  fraud. 

III.  The  appellee  insists  that  the  subscription,  being  a 
mere  gift  to    discharge    an    indebtedness  already  accrued, 

was    without    consideration,    and   void.      Upon 

3. :  con-  * 

sideration       the  former  appeal   it    was    held    that    such    a 

for :  facts  ^^ 

constituUng.  subscription  was  without  consideration.  But  it 
was  also  held  that  "  if  the  plaintiff,  in  consequence  of,  and 
relying  upon,  the  subscription  in  question,  incurred  the 
expense  and  trouble  of  raising  $3,000,  and  of  expending  it 
upon  the  college  building,  this  would,  under  the  authorities, 
constitute  a  consideration  sufficient  to  support  the  subscrip- 
tion." And  the  judgment  was  reversed,  because  the  court 
excluded  evidence  of  procuring  the  additional  subscription 
of  $3,000  and  expending  it  upon  the  building.  We  have  no 
disposition  to  question  the  correctness  of  the  ruling  upon 
the  former  appeal.  The  evidence  on  the  last  trial  shows 
that,  after  the  subscription  to  pay  the  debts  was  raised  upon 
the  faith  that  thereby  the  property  would  be  saved  and 
secured  to  the  university,  large  amounts  were  raised  for 
repairs  and  expended  for  that  purpose,  and  that  an  endow- 
ment fund  was  in  like  manner  raised.  We  think  that,  under 
the  authorities  cited  in  the  opinion  on  the  former  appeal,  a 
sufficient  consideration  for  the  subscription  in  controversy 
was  shown. 

IV.  It  also  appeared  in  evidence  in  the  last  trial  that 
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about  $13,000  was  subscribed  upon  the  subscription,  part 

^ .  ^^jj,   of  which  is  now  in  controversy.     There  is  no 

uiSo":evi-     conflict  in  the  evidence  as  to  this  fact.      The 
deuce.  aggregate  amount  of  the  subscriptions  was  about 

$13,000.  The  defendant,  as  has  been  seen,  claimed  that  part 
of  the  subscriptions  were  made  by  persons  not  able  to  pay, 
and  part  was  obtained  by  the  false  representations  above  set 
out,  and  that,  by  reason  thereof,  the  subscription  was  never 
binding  on  the  decedent  or  on  his  estate.  Upon  this  issue, 
the  court  instructed  the  jury  as  follows:  "  (5)  If  you  find 
from  the  preponderance  of  the  evidence  that,  by  reason  of 
some  part  of  the  subscriptionJiaving  been  procured  by  fraud- 
ulent representations,  and  some  part  of  it  being  worthless 
when  taken  and  accepted,  with  knowledge  of  its  worthless 
character,  and  solely  to  enable  the  plaintiff  to  collect  such  of 
the  subscription  as  was  good,  including  that  sued  on,  there 
was  not  $10,000  of  good  and  valid  subscription  secured  and 
pledged  by  August  1,  1870,  and  that  $10,000  thereof  has  not 
been  paid,  your  verdict  will  be  for  the  defendant,  without 
regard  to  what  may  have  been  done,  if  anything,  by  the 
plaintiff,  in  reliance  upon  the  subscription.  This  defense 
will  not,  however,  avail  the  defendant,  if  the  decedent  gave 
the  suljscription  with  knowledge  of  the  wrongs  on  the  plaint- 
iff's part."  This  instruction  should  not  have  been  given. 
The  burden  of  proof  was  upon  defendant,  under  the  issues, 
to  show  that  there  was  not  $10,000  of  valid  subscriptions. 
This  fact  was  not  shown.  It  is  true  that  Arnold  and  Day 
were  called  as  witnesses  to  prove  that  their  subscriptions 
were  invalid  by  reason  of  fraudulent  representations.  But 
this  was  not  enough.  Their  subscriptions  were  $500  each, 
and,  if  they  should  be  deducted  from  the  aggregate,  the  sum 
of  $12,000  still  remains  as  presumably  valid  and  collectible. 
Instead  of  giving  this  instruction,  the  jury  should  have  been 
directed  to  disregard  the  testimony  of  Arnold  and  Day,  so 
far  as  it  tended  to  show  that  their  subscriptions  were  obtained 
by  fraud.     They  should  have  been  directed  that,  as  there  was 
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no  proof  to  snstain  that  defense,  the  issue  made  thereupon 
was  out  of  the  case,  and  that  they  should  confine  their  delib- 
erations to  the  other  issues  raised  by  the  pleadings.  For  the 
error  in  giving  this  instruction,  the  judgment  of  the  circuit 
court  will  be 

Kevbrssd. 
Beck,  J.,  took  no  part  in  the  decision  of  this  case. 


Pabk  v.  The  Tkdependent  School  Dist.  No.  1,  Pleasant 
Gkove  Twp.,  Des  Moines  County. 

1.  Publio  School:  dischabob  ofteachkr:  appeal  to  county  and 
STATE  superintendents:  action  for  damages:  res  adjudicata: 
EVIDENCE.  Where  a  school-teacher,  alleging  that  he  had  been  dis- 
charged by  the  directors  of  the  district,  and  that  his  discharge  was 
unlawful,  appealed  to  the  county  superintendent,  who  found  that  he  had 
been  unlawfully  discharged,  which  finding  was  affirmed  upon  an  appeal 
taken  to  the  superintendent  of  public  instruction;  and  he  afterwards 
brought.  hiH  action  against  the  district  to  recover  the  damages  resulting 
to  him  from  the  wrongful  discharge,  held,  in  such  action,  that,  as  to  the 
fact  of  the  discharge,  and  the  wrongful  character  thereof,  the  finding  of 
the  state  superintendent  was  final  and  conclusive  upon  the  parties,  and 
that  evidence  offered  by  the  district  to  prove  that  the  teacher  had 
resigned,  and  had  not  been  discharged,  was  incompetent. 


:  WRONOFOL  DI8CHAROB  OF  TEACHER:  MEASURE  OF  DAMAGES. 

In  such  case,  if  the  teacher  held  himself  in  readine&s,  during  the  pen- 
dency of  the  appeal  to  the  superintendent  of  public  instruction,  to  per- 
form his  contract,  and  was  not  able  to  obtain  other  employment  during 
that  time,  he  was  entitled  to  recover  the  wages  provided  for  in  the  con- 
tract during  that  period.  But,  after  the  final  decision  of  the  superinten- 
dent of  public  instruction  in  his  favor,  it  was  his  duty,  not  only  to  be 
ready  to  perform,  but  actually  to  perform,  or  offer  to  perform,  the  ser- 
vices provided  for  in  the  contract  for  the  remainder  of  the  term,  and, 
without  such  performance  or  offer,  he  could  not  recover  his  wages  after 
such  final  decision. 

Appeal  from  Des  Moines  District   Court. 

Thursday,  Dboekbbb  4. 

Plaintiff  alleges  in  his  petition  that  in  the  month  of 
Vol.  LXV— 14 
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September,  1882,  he  entered  into  a  contract  with  defendant 
to  teach  its  school  for  a  term  of  34  weeks,  for  which  service 
defendant  agreed  to  pay  him  at  the  rate  of  $45  per  month; 
that  he  entered  upon  the  performance  of  his  duties  ander 
said  contract  on  the  fourth  of  September,  and  continued 
therein  until  the  eighteenth  of  that  month,  when  the  defend- 
ant's board  of  directors  wrongfully  and  illegally  discharged 
him,  and  refused  to  permit  him  to  further  perform  said  con- 
tract; that  he  thereupon  appealed  from  the -order  of  said 
board  to  the  county  superintendent,  and  upon  the  hearing  of 
said  appeal  the  action  of  the  board  of  directors  was  reversed; 
that  the  defendant  then  took  an  appeal  to  the  superintendent 
of  public  instruction,  who,  upon  a  hearing,  aflSrmed  the  action 
of  the  county  superintendent,  and  he  alleges  that,  in  conse- 
quence of  the  illegal  act  of  the  defendant  in  refusing  to  per- 
mit him  to  perform  said  contract,  he  lost  the  greater  portion 
of  the  time  covered  by  it,  being  unable  to  procure  other 
employment,  and  he  asks  damages  therefor.  Defendant 
denies  that  it  wrongfully  or  illegally  terminated  said  contract, 
or  refused  to  permit  plaintiff  to  perform  the  same,  and  alleges 
that  he  resigned  his  position  as  teacher  of  said  school,  and 
refused  to  continue  in  said  employment.  There  was  a  verdict 
and  judgment  for  plaintiff,  and  defendant  appeals. 

Sail  cfe  Huston^  for  appellant. 

J,  T.  IllicJc^  for  appellee. 

Reed,  J. — The  evidence  given  on  the  trial  shows  that,  on 
the  morning  of  the  eighteenth  of  September,  the  members  of 
defendant's  board  of  directors  appeared  at  the  school  house, 
and  informed  plaintiff  of  certain  rumors  affecting  his  charac- 
ter and  conduct  as  a  teacher,  which  were  current  in  the  dis- 
trict. No  formal  action  was  taken  at  that  time,  but  in  the 
afternoon  of  the  same  day  the  members  of  the  board  came 
together  again  at  the  school  house,  and  in  plaintiff's  presence 
examined  some  of  the  pupils  of  the  school  touching  the  sub- 
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ject  of  said  rumors.  The  result  of  this  meeting  was  that 
plaintiff  ceased  to  teach  the  school,  and  the  chief  question  of 
controversy  between  the  parties  is  as  to  what  action  was  taken 
at  that  time. 

Plaintiff's  claim  is  that  the  board  of  directors  then  assumed 
to  discharge  him,  while  defendant's  claim  is  that  he  tendered 
his  resignation,  and  that  the  only  action  of  the  board  of  direct- 
ors was  to  accept  the  same.  Within  the  time  provided  by  sec- 
tion 1829  of  the  Code  for  taking  appeals  from  decisions  or 
orders  of  the  board,  plaintiff  filed  his  affidavit  with  the  county 
superintendent,  setting  forth  the  fact  of  liis  employment  to 
teach  said  school,  and  alleging  that  he  had  been  discharged  from 
said  employment  by  the  board  of  directors  without  any  just 
reason,  and  without  a  full,  fair,  and  impartial  investigation 
of  the  case,  and  without  being  permitted  to  make  any  defense. 
The  county  superintendent  gave  notice  of  the  appeal  to  the 
secretary  of  the  board  of  directors,  as  required  by  section  1832 
of  the  Code,  and  fixed  a  time  for  the  hearing  thereof.  The 
secretary  filed  with  the  superintendent  what  purported  to  be 
a  transcript  of  the  record  of  the  meeting  of  the  board  on  the 
eighteenth  of  September.  This  paper  recited  that  plaintiff 
on  that  day  tendered  his  resignation  as  teacher  of  said  school, 
and  that  the  same  was  accepted  by  the  board,  but  it  did  not 
have  attached  to  it  the  certificate  of  the  secretary  that  it  was 
a  correct  transcript  of  the  record,  or  that  it  correctly  stated 
the  action  of  the  board  on  the  occasion  in  question.  On  the 
hearing  of  the  case,  the  superintendent  rejected  this  paper  as 
evidence  of  what  had  been  done,  on  the  ground  that  it  was 
not  properly  authenticated,  and  permitted  the  parties  to 
introduce  parol  evidence  on  the  question ;  and  on  the  evidence 
before  him  he  found  that  the  board  had  discharged  plaintiff, 
and  that  its  action  in  doing  so  was  irregular,  in  that  he  had 
not  been  accorded  a  legal  hearing;  and  he  made  an  order 
reversing  its  action. 

I.     On  the  trial  in  the  district  court,  plaintiff  was  permit- 
ted, against  defendant's  objection,  to  introduce  in  evidence  the 
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record  of  the  order  made  bj  the  county  saperin- 
schools:  dis-    teiident  on  the  hearlns:  of  the  appeal.     Defendant 

charge  ol  /«  ,  i  -i 

a^^^eS'ti)  offered  in  evidence  the  record  of  the  meeting  of 
stote^u^rin-  *^®  board  of  directors  on  the  eighteenth  of  Sep- 
tU)"n^fo"dkiSS-  tember.  It  also  offered  parol  evidence  tending 
Sh^t'af  ^1-"'  to  prove  that  plaintiff  was  not  discharged  from 
said  school,  but  that  he  resigned,  and  his  resigna- 
tion was  accepted  by  the  board  of  directors;  but,  on  plaintiff's 
objection,  all  this  evidence  was  excluded,  and  the  court 
instructed  the  jury  "  that  the  record  of  the  proceedings  before 
the  county  superintendent  was  conclusive  upon  defendant, 
and  that  it  determines  that  plaintiff's  discharge  was  wrongful 
and  illegal."  These  several  rulings  constitute  the  ground  of 
the  first  assignment  of  error  argued  by  counsel.  The  position 
urged  by  counsel  is  that  the  board  of  directors,  in  investigat- 
ing a  charge  or  complaint  against  a  teacher,  and  in  discharg- 
ing him  from  his  employment  thereon,  and  the  county 
superintendent,  in  reviewing  their  action  on  appeal,  act  in  a 
ministerial  capacity,  and  hence  their  action  is  not  conclusive 
of  the  rights  of  the  parties  when  they  become  the  subjects  of 
inquiry  in  the  ordinary  tribunals,  but  the  courts  may  go 
behind  their  orders  and  decisions,  and  determine  them  accord- 
ing to  their  merits.  But,  in  our  opinion,  this  position  cannot 
be  maintained. 

It  is  provided  in  section  1734  of  the  Oode  that,  "  in  case  a 
teacher  employed  in  any  of  the  schools  of  the  district  is  found 
to  be  incompetent,  or  is  guilty  of  partiality  or  dereliction  in 
the  discharge  of  his  duties,  or  for  any  other  sufficient  cause 
shown,  the  board  of  directors  may,  after  a  full  and  fair  inves- 
tigation of  the  facts  of  the  case,  at  a  meeting  convened  for  the 
purpose,  at  which  the  teacher  shall  be  permitted  to  be  present 
and  make  his  defense,  discharge  him."  It  is  also  provided  by 
section  1829  that  "any  person  aggrieved  by  any  decision  or 
order  of  the  district  board  of  directors,  in  matter  of  law  or 
of  fact,  may  appeal  therefrom  to  the  county  superintendent." 
Section  1834  provides  that  upon  the  hearing  of  such  appeal 
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the  superintendent  "  shall  make  such  decision  as  may  be  just 
and  equitable,  which  shall  be  final,  unless  appealed  from." 
And  section  1835  provides  for  an  appeal  from  the  decision 
of  the  county  superintendent  to  the  superintendent  of  public 
instruction,  whose  decision,  when  made,  shall  be  final.  We 
think  it  manifest  that  the  intention  of  the  legislature  in  enact- 
ing these  sections  was  to  provide  a  speedy  and  inexpensive 
mode  for  the  determination  of  such  questions  as  might  arise 
in  cases  wherein  it  is  sought  to  discharge  teachers  in  the  pub- 
lic schools  from  their  employment.  And  we  think  it  equally 
clear  that  it  was  the  intention,  also,  that  the  parties  should  be 
concluded,  as  to  the  questions  involved  in  the  controversy,  by 
the  decision  which  should  be  finally  made  in  the  proceed- 
ing. This  conclusion  results,  necessarily,  we  think,  from  the 
language  of  the  section  quoted  above,  and  is  consistent  with 
the  holding  of  this  court  in  the  cases  of  Smith  v.  District 
Twp.  ofKiwx^  42  Iowa,  522,  and  Kirkpatriok  v.  Lnd.  Diet, 
of  Lih%rty^  53  Id.,  585,  in  each  of  which  it  is  held  that  the 
power  and  duty  imposed  on  the  board  of  directors  by  section 
1734  partakes  of  a  judicial  character,  and  that  the  teacher 
who  has  been  discharged  by  the  board  has  no  remedy  in  the 
courts,  until  it  has  been  determined,  on  an  appeal  from  the 
order  of  the  board,  that  such  discharge  was  wrongful  or  unlaw- 
ful. As  th^  county  superintendent  had  no  competent  record 
evidence  before  him  of  the  action  of  the  board  of  directors,  it 
was  competent  for  him  to  hear  the  parol  evidence  oflfered  by 
the  parties,  and  determine  from  it  what  action  had  in  fact  been 
taken.  And  the  holding  of  the  district  court,  that  his  decis- 
ion of  the  questions  presented  by  the  appeal  was  conclusive 
of  the  rights  of  the  parties  as  to  those  questions,  and  that  the 
parol  and  documentary  evidence  offered  by  the  defendant  on 
the  trial  to  impeach  the  decision  was  incompetent,  was  clearly 
right. 

II.     Defendant  asked  the  court  to  instruct  the  jury  that, 
upon  the  decision  of  the  appeal  by  the  county  superintendent, 
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plaintiff  had  the  right  at  once  to  take  charge  of 

wron^ui^dis-  the  school,  and  proceed  to  perform  the  unexpired 
raeasore  of  portion  of  his  contmct,  and  that  the  appeal  to  the 
damages.  superintendent  of  public  instruction  did  not  super- 
sede or  suspend  the  decision  of  the  county  superintendent; 
and  that,  if  the  plaintiff  failed  to  return  and  take  charge  of 
the  school  when  the  decisionof  the  county  superintendent  was 
made,  or  did  not  offer  to  do  so,  he  could  not  recover  any  thing 
on  the  contract  after  that  date.  The  court  refused  to  give 
these  instructions,  but  told  the  jury,  in  effect,  that,  if  plaint- 
iff held  himself  in  readiness  during  the  pending  of  the  appeal 
to  the  superintendent  of  public  instruction  to  perform  the 
contract,  and  was  not  able  to  obtain  other  employment  during 
that  time,  he  was  entitled  to  recover  the  wages  provided  for 
in  the  contract  for  that  period.  *  We  think  this  holding  is 
correct.  If  the  order  of  the  board  of  directors  had  been 
affirmed  by  the  decision  of  the  superintendent  of  public 
instruction,  it  would  have  had  effect  from  the  time*it  was 
made.  Plaintiff  *s  discharge  from  the  employment  in  that 
case  would  have  dated  from  the  eighteenth  of  September,  and 
the  contract  between  the  parties  would  have  been  terminated 
from  that  date;  and,  for  any  services  he  might  have  rendered 
after  that  date,  defendant  would  have  been  under  no  contract 
obligation  to  pay.  As  defendant  was  seeking,  by  the  appeal, 
to  have  the  validity  of  the  order  of  discharge  established,  and, 
if  successful,  the  order  would  be  effective  from  its  date, 
plaintiff  could  not  be  required  to  go  on  performing  the  con- 
tract while  the  question  remained  undetermined. 

III.  It  was  proved  on  the  trial  that  plaintiff  found 
employment  as  a  teacher  during  four  months  of  the  time  cov- 
ered by  the  contract,  and  that  he  earned  $175  in 
such  employment.  By  the  verdict  and  judgment 
he  is  awarded  the  contract  price  for  his  services  during  the 
whole  period  covered  by  the  contract,  less  the  amount  so 
earned.  One  of  the  grounds  of  the  motion  for  a  new  trial  is 
that  this  amount  is  excessive,  and   we  think  that  on   this 
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ground  the  verdict  should  have  been  set  aside,  or  plaintiff 
should  have  been  required  to  remit  a  portion  of  the  damages. 
The  decision  of  the  superintendent  of  public  instruction  was 
rendered  on  the  sixteenth  of  February,  1883.  About  one- 
half  of  the  term  covered  by  the  contract  had  then  expired. 
The  decision  determined  finally  that  the  order  of  discharge 
was  illegal  and  wrongful.  The  controversy  was  then  at  an 
end.  The  order  of  discharge  was  declared  invalid,  and  it  was 
set  aside.  It  then  presented  no  obstacle  to  the  performance 
by  plaintiff  of  the  remaining  portion  of  the  contract,  and  he 
would  not  be  entitled  to  recover  the  wages  then  unearned, 
without  performing,  or  offering  to  perform,  the  remainder  of 
the  services  provided  for  in  the  contract.  At  that  time  he 
was  out  of  the  district.  He  did  not  return  to  it,  or  make  any 
offer  to  teach  the  remainder  of  the  term,  farther  than  to  write 
to  the  president  of  the  board,  informing  him  that  he  was 
ready  to  go  on  and  teach  the  balance  of  the  term,  to  which 
the  president  made  no  answer.  On  this  state  of  facts,  we  are 
clear  that  he  is  not  entitled  to  recover  for  the  then  unexpired 
portion  of  the  term.  The  only  thing  which  had  stood  as  an 
obstacle  to  the  performance  by  him  of  the  contract  was  the 
order  of  discharge,  and,  as  that  was  then  at  an  end,  he  might 
have  gone  on  and  taught  the  remainder  of  the  term  under  the 
contract  with  defendant,  which  was  then  in  full  force.  The 
judgment  of  the  district  court  will,  thefefore,  be  reversed, 
and  the  cause  will  be  remanded  for  further  proceedings  in 
harmony  with  this  opinion. 

Kevebsed. 
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1.  Railroads:  bight  of  way:  tillage  and  farm  land  adjoining: 
damages.  '  Where  plaintiff  owned  a  tract  of  land,  partly  within  and 
partly  without  the  limits  of  a  city,  and  a  part  of  the  land  was  adaptetl 
to  cultivation  only,  and  another  part  was  adapted  for  use  as  suburban 
residence  property,  and  the  defendant  condemned  a  right  of  way  for  its 
road  across  that  portion  of  the  land  adapted  to  suburban  residences, 
and  plaintiff  appealed  to  the  circuit  court,  where  she  claimed  that  tbc 
portion  of  the  tract  crossed  by  the  railroad  was  specially  valuable,  not 
as  farm  land,  but  as  property  suitable  for  suburban  residences,  held  that, 
since,  on  her  own  theory,  the  two  portions  of  the  tract  were  adapted  to 
different  uses,  and  were,  in  effect,  devoted  to  different  objects,  tbey  could 
not  be  regarded  as  constituting  one  property,  and  that  she  could  not 
recover  for  damage  to  the  whole  tract,  but  only  for  the  damages  result- 
ing to  that  portion  of  the  tract  which  was  shown  to  be  adapted  to  subur- 
ban residences.    Bbck«  J.,  dissenting. 

Aj>peal  from  Warren  Circuit  Cowi. 

Friday,  December  5. 

This  is  an  ad  quod  damnum  proceeding,  instituted  by 
defendant,  for  the  condemnation  of  a  right  of  way  for  its  rail- 
road across  certain  premises  belonging  to  plaintiff.  There 
was  an  appeal  by  plaintiff  from  the  award  of  damages  made 
by  the  commissioners  appointed  by  the  sheriff.  The  jury  in 
the  circuit  court  assessed  plaintiff's  damages  at  $2,200,  and 
the  court  entered  judgment  on  this  assessment.     Defendant 


Parsons  <&  Runnells^  for  appellant. 

William  PhilUpSy  for  appellee. 

Reed,  J. — ^The  tract  of  land  across  which  defendant  seeks 
by  this  proceeding  to  condemn  a  right  of  way  is  situated 
about  two  miles  west  of  the  city  of  Des  Moines.  A  portion  of 
it  is  within  the  incorporated  town  of  Greenwood  Park, 
(which  is  a  subdivision  of  the  city,)  and  the  balance  is  imme- 
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diatelj  south  of  said  town.  The  tract  consists  of  sixty  or 
sixty-five  acres.  Before  defendant  constructed  its  road,  two 
other  railroads  were  constructed  through  the  tract,  running 
east  and  west  through  it.  These  roads  are  parallel  with  each 
other,  and  their  rights  of  way  join.  Defendant's  road  runs 
in  the  same  general  direction  with  the  others,  and  there  is  a 
strip  of  land  about  eight  rods  wide  between  the  portion 
which  it  seeks  to  condemn  and  the  right  of  way  of  the  road 
lying  next  to  it.  About  sixteen  acres  of  the  tract  is  south 
of  the  other  two  railroads.  This  land  is  what  is  called  bot- 
torn  land.  It  is  in  cultivation,  and  is  farm  land,  and  well 
adapted  to  gardening.  Plaintiff's  dwelling-house  and  other 
buildings  are  situated  north  of  the  two  roads  first  constructed, 
and  there  is  an  orchard  and  vineyard  and  grove  of  walnut 
timber  on  this  portion  of  the  tract.  Defendant's  road  is  con- 
structed through  this  tract.  The  right  of  way  will  occupy 
about  five  and  one-half  acres,  and  will  include  portions  of  the 
orchard  and  grove,  and  some  of  the  trees  were  removed  in  the 
grading  of  the  road.  About  ten  acres  of  this  tract  is  sepa- 
rated from  the  remainder  by  a  public  highway  which  runs 
through  the  premises.  This  ten  acres  is  mostly  timber  or 
brush  land,  and  is  quite  broken,  and  but  a  small  portion  of  it 
has  been  cultivated;  but  it  is  inclosed  with  a  fence,  and  has 
been  used  for  pasture.  The  remainder  of  the  tract  north  of 
the  roads  first  constructed  is  also  rolling  land;  but,  with  the 
exception  of  the  portion  occupied  by  the  buildings  and  yards, 
and  the  orchard  and  grove,  it  is  in  cultivation.  All  of  the 
land  north  of  said  railroads  was  capable,  before  defendant's 
road  was  constructed,  of  being  subdivided  and  used  for  sub- 
urban residence  property;  and  the  evidence  tends  to  show 
that  there  was  a  demand  for  that  character  of  property,  and 
that  the  tract  was  much  more  valuable  because  of  its  char- 
acter in  that  respect,  and  of  this  demand,  than  it  would  be 
for  agricultural  or  gardening  purposes.  The  portion  south 
of  the  railroads  was  not  adapted  to  any  use  except  farming 
and  gardening,  and  it  had  no  value  except  for  those  purposes. 
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On  the  trial,  plaintiff  was  permitted,  against  defendant's 
objection,  to  introduce  evidence  tending  to  prove  the  extent 
to  which  the  tract,  as  a  whole,  was  depreciated  in  value  by 
the  appropriation  of  the  right  of  way,  and  the  jury  were  told 
in  an  instruction,  in  effect,  that  they  should  estimate  plaint- 
iff's damages  with  reference  to  the  effect  of  the  appropriation 
of  the  right  of  way  on  the  value  of  the  whole  premises. 
These  rulings  are  assigned  as  error.  If  the  whole  premises 
constituted  a  farm,  and  were  improved  and  used  as  such,  and 
had  no  value  above  that  of  farm  land  by  reason  of  its  adapt: 
ability  to  any  other  use,  the  rule  adopted  by  the  circuit  court 
would  probably  be  the  correct  rule  for  ascertaining  plaintiff's 
damages.  But  plaintiff  did  not  seek  to  recover  on  the  theory 
that  the  premises  were  simply  a  farm,  or  that  they  were  val- 
uable simply  as  farm  land,  and  she  was  careful  to  prove  that 
that  portion  lying  north  of  the  roads  first  built  was  specially 
valuable  because  of  its  adaptability  to  another  use,  and  that 
the  appropriation  by  defendant  df  its  right  of  way  through  it 
had  greatly  impaired  its  value  for  that  use. 

"We  are  of  the  opinion  that,  on  plaintiff's  theory  as  to  the 
use  to  which  the  portion  of  the  land  through  which  defend- 
ant's road  is  built  is  adapted,  and  its  special  value  because  of 
its  adaptability  to  that  use,  she  is  not  entitled  to  have  the 
effect  of  the  appropriation  of  the  right  of  way  on  the  value  of 
the  agricultural  land  lying  south  of  the  railroads  considered 
in  the  assessment  of  her  damages.  If  a  person  owns  village 
property  and  farm  lands  adjoining,  and  a  portion  of  the  vil- 
lage property  is  appropriated  by  a  railroad  company  for  right 
of  way,  it  would  hardly  be  contended  that  he-is  entitle  to  have 
the  injurious  effect  which  the  construction  of  the  railroad 
might  have  on  the  value  of  the  farm  lands  considered  and 
compensated  for  in  the  assessment  of  his  damages  because  of 
the  appropriation  of  the  village  property.  But  this  is  what, 
in  effect,  was  done  in  this  case.  True,  the  premises  are  now 
used  and  culivated  as  a  farm,  but  plaintiff  does  not  seek  to 
recover  on  the  theory  that  the  portion  through  which  the 
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appropriation  was  made  is  farm  land;  bnt  her  claim  is  that 
it  is,  in  fact,  suburban  residence  property,  and  that  it  is  spe- 
cially valuable  beoause  of  its  character  in  that  respect;  and 
she  asks  to  be  compensated  for  the  depreciation  of  its  value 
as  such  property  in  consequence  of  the  appropriation  of  the 
right  of  way  through  it.  The  different  portions  of  the  prop- 
erty being  adapted  to  different  uses,  and  being,  in  effect, 
devoted  to  different  objects,  they  cannot,  we  think,  be 
regarded  as  constituting  one  property.  If  the  farm  land 
lying  south  of  the  railroads  was  injuriously  affected  by  the 
construction  of  the  road  through  the  suburban  property,  the 
injury  thereto  is  one  which  the  plaintiff  shares  in  common 
with  other  owners  of  land  whose  property  is  similarly  situ- 
ated. As  no  portion  of  that  property  is  appropriated  for  the 
right  of  way,  the  law  gives  her  no  remedy  for  such  injury. 

Defendant  insists  that  the  "timber"  or  "brush"  land 
ought  not  to  be  considered  in  connection  with  the  other  por- 
tion of  the  tract  lying  north  of  the  railroads,  in  assessing  the 
damages.  But  we  think  otherwise.  The  portion  of  the  tract 
lying  north  of  said  railroads  was  all  adapted  to  one  use,  and 
was  all  specially  valuable  because  of  its  adaptability  to  that 
use,  and  was  all  injuriously  affected  by  the  appropriation  of 
the  right  of  way  through  it,  and  we  think  it  should  be  treated 
as  constituting  but  one  property,  and  should  be  considered  as 
such  in  assessing  the  damages.  Other  questions  are  argued 
by  counsel,  but  the  rulings  we  have  considered  constitute  the 
only  errors  presented  by  the  record. 

Sbvbbsed. 

Beoe/ J.,  dissenting. 
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"65^1  Pennybackeb  V.  Least. 

1.  Statute  of  Frauds:  contract  for  partnership  to  but  and  sell 

LANDS.  A  parol  ap^reemeDt  for  the  creation  of  a  partneiship.  for  the 
purpose  of  buying:  and  selling  certain  lands,  is  not  an  agreement  for  the 
transfei^of  the  title  to  lands,  and  is  not  within  the  statute  of  frauds. 
Richards  v.  Grinnell,  63  Iowa,  44,  followed. 

2.  Partition:  of  lands  owned  by  firm:  facts  not  entitling  to. 

Where  plaintiff  and  defendant  entered  into  a  partnership  for  the  pur* 
chase  and  sale  of  certain  lands  with  defendant's  money, — plaintiff  *s 
services  being  put  against  the  use  of  defendant's  money,  with  the  under- 
standing that,  upon  the  sale  of  the  lands,  defendant  should  be  reim- 
bursed for  the  money  advanced,  with  interest,  and  that  the  profits  of  the 
venture  should  be  divided,  and  the  lands  were  purchased  accordingly 
in  defendant's  name,  held  that  plaintiff  was  entitled  to  no  part  of  the 
lands  or  profits  until  a  final  settlement  of  the  partnership,  and  that  an 
action  brought  by  him  for  a  partition  of  the  lands  was  properly  dis- 
missed. 

Appeal  from  Woodhury  Circuit  CovH. 

Friday,  Decembeb  5. 

AonoN  IN  OHANCEEY.  Upon  a  trial  on  the  merits,  plaint- 
iff's petition  was  dismissed.     He  now  appeals  to  this  court. 

«/".  jET.  &  C.  M.  Swan,  for  appellant. 

Joyy  Wright  <&  Hudson^  for  appellee. 

Beck,  J. — I.  The  petition  alleges  that  the  parties  entered 
into  a  parol  contract  of  partnership  for  the  purchase  and  sale 
of  certain  tracts  of  land,  containing  together  400  acres;  that, 
in  pursuance  of  this  contract,  the  lands  were  purchased,  and 
the  title  conveyed  to  defendant,  and  that  thereby  they  each 
became  the  owner  of  an  undivided  one-half  thereof.  The 
special  relief  prayed  for  is  that  the  interest  of  the  parties  be 
confirmed,  and  that  the  lands  be  partitioned  accordingly.  The 
petition  also  asks  for  general  relief.  The  answer  of  the 
defendant  denies  the  contract  of  partnership,  and  the  interest 
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claimed  by  plaintiff  in  the  lands.  Other  allegations  of  the 
pleadings  need  not  be  recited  here. 

II.  The  preponderance  of  the  evidence  establishes  that 
the  parties  did  enter  into  a  contract  for  the  purchase  of  the 
land,  whereby  they  were  to  share  in  the  profits  and  losses  of 
the  transaction.  By  the  terms  of  the  agreement,  plaintiff 
was  to  purchase  the  lands  in  defendant's  name,  who  should 
advance  the  whole  of  the  purchase  money,  and  be  allowed 
interest  thereon  at  the  rate  of  10  per  cent  per  annum.  The 
lands,  or  the  profits  remaining,  after  deducting  from  the  pro- 
ceeds of  the  sale  of  the  land  the  purchase  money,  interest 
thereon,  and  taxes,  were  to  be  divided  equally.  Plaintiff's 
services  in  the  purchase  of  the  lands  were  put  against  the 
money  for  the  purchase,  furnished  by  defendant  upon  the 
terms  just  indicated.  Plaintiff,  in  his  own  testimony,  states 
the  contract  and  transaction  to  this  effect.  Defendant  con- 
tradicts this  evidence,  and  denies  that  any  such  contract  was 
made.  But  plaintiff's  testimony  is  strongly  and  directly 
corroborated  by  two  witnesses,  who  either  were  present  when 
the  contract  was  made,  or  heard  defendant  admit  it  substan- 
tially in  the  form  testified  to  by  plaintiff.  This  oral  contract 
must  be  regarded  as  established  by  the  preponderance  of  the 
evidence. 

III.  But  defendant  insists,  and  pleads  as  a  defense  in  his 
answer,  that,  as  the  contract  was  for  the  purchase  of  an  inter- 
est in  lands,  and  was  wholly  oral,  it  cannot  be 

1.  8XATUTB  ot 

frauds :  con-  enforced  under  the  statute  of  frauds.  The  con- 
tract for  part- 

buyanci^u  ^^^^>  ^  ^®  truly  Stated,  amounted  to  a  parol 
lands.  agreement  for  the  creation  of  a  partnership,  the 

object  of  which  was  to  acquire  and  sell  certain  lands.  The 
part  of  the  agreement  obligating  the  parties  to  purchase  the 
land  was  but  an  incident  of  the  contract  of  partnership.  It 
provided  for  the  subject  and  manner  of  investment  of  the 
capital  of  the  firm.  It  was  simply  an  agi-eement  that  the 
firm  would  buy  tJie  lands.  By  this  agreement  neither  party 
bought  or^old  lands.     It  was  not  an  agreement  for  the  pur- 
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chase  and  sale  of  lands.  It  was  nothing  more  than  an  agree- 
ment that  the  firm  should  buy  lands  of  another,  which  should 
be  held  as  firm  property.  It  was  not,  therefore,  an  agreement 
or  contract  under  which  an  interest  in  or  title  to  lands  was 
attempted  to  be  transferred.  It  simply  provides  what  inter- 
est the  parties  shall  have  therein,  when  the  lands  shall  be 
acquired,  as  provided  by  the  contract.  Surely,  if  two  persons 
agree  to  enter  into  a  partnership  for  the  purchase  and  sale  of 
dry  goods,  and  therein  specify  the  manner  of  the  contribution 
of  the  capital  of  the  firm,  and  the  goods  to  be  purchased 
therewith,  and  the  persons  of  whom  they  shall  be  purchased, 
the  contract  could  not  be  regarded  as  creating  or  transferring 
any  property  or  interest  in  the  goods  intended  to  be  pur- 
chased. There  is  no  distinction  in  principle  between  that 
case  and  this.  We  conclude  that  the  contrjict  in  question  is 
not  within  the  contemplation  of  our  statute  of  frauds,  which 
provides  that  no  evidence  of  a  contract  "  for  the  creation  or 
transfer  of  any  interest  in  lands,  except  leases  for  a  term  not 
exceeding  one  year,"  is  competent,  "unless  it  be  in  writing, 
and  signed  by  the  party  to  be  charged,  or  by  his  lawfully 
authorized  agent."     Code,  §  3663. 

The  rule  which  we  recognize  is  applied  and  illustrated  in 
Richards  v,  Grinnell^  63  Iowa,  44;  Bannon  v.  Bean^  9  Iowa, 
395;  Gooley  v,  Oshorne^  50  Iowa,  526.  See,  also,  Carr  v. 
Zeavitty  54  Mich.,  540.  In  Richarda  v.  Grmnell  it  was 
held  that  a  contract  to  enter  into  a  partnership  for  the  pur- 
pose of  buying  and  selling  lands  is  not  within  the  statute  of 
frauds.  Many  of  the  authorities  referred  to  by  counsel  in 
this  case  are  cited  and  considered  in  the  opinion.  That  case  is 
not  distinguishable  in  its  facts  from  this.  Practically,  the  only 
difference  consists  in  the  fact  that  in  this  case  the  oral  contract 
of  partnership  contemplates  the  acquisition  by  the  firm  of  cer- 
tain specified  tracts  of  land ;  in  that  case  the  quantity  and  pre- 
cise description  were  not  specified,  though  their  locality  was. 
This  difference  does  not  require  the  application  of  other  or 
different  principles  of  law  to  the  respective  cases. 
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IV.     It  will  be  observed  that  the  lands,  as  we  have  before 
stated,  were  not  purchased  by  the  contract  for  the  co-partner- 
2.PABTino:r:  ship,  but  by  a  subsequent  purchase  made  in  pur- 
ed  by  firm:  '  suance  thereof.      The  case,  then,  assumes   the 
tiingto.  aspect  of  the  purchase  of  lands  by  a  co-partner- 

ship. While  the  title  of  the  lands  was,  under  this  purchase, 
vested  in  defendant,  they  were  really  held  by  him  in  trust  as 
partnership  property.  Plaintiff's  interest  in  the  lands  is 
that  of  a  partner,  as  prescribed  by  the  contract  of  co-partner- 
ship. It  is  plain  that  plaintiff  is  not  entitled  to  a  partition 
of  the  lands,  as  he  specially  prays  in  his  petition.  Defend- 
ant furnished  the  money  to  purchase  the  lands,  and,  under 
the  contract  of  co-partnershij^,  he  is  to  be  allowed  a  return 
thereof,  with  10  per  centum  interest.  After  the  sale  of  the 
lands  and  the  repayment  of  the  sum  he  advanced,  with  inter- 
est and  taxes,  the  lands  or  the  profits,  if  a  sale  shall  be  made, 
are  to  be  divided  between  the  parties.  Plaintiff  is  entitled 
to  no  part  of  the  lands  or  profits  until  defendant  be  paid  and 
the  partnership  settled.  It  is  not  made  to  appear  that  plaint^ 
iff  is  entitled  now  to  enforce  a  sale  of  the  lands  and  the  final 
settlement  of  the  partnership,  if  such  relief  could  be  granted 
under  the  general  prayer  of  his  petition.  He  is  surely  not 
entitled  to  a  partition  of  the  lands,  for  which  he  specially 
prays.  We  therefore,  think  that  his  petition  ought  to  be  dis- 
missed, but  he  ought  not  to  be  precluded  from  seeking  in  a 
proper  action  the  settlement  of  the  partnership,  and  the 
recovery  of  his  interest  as  a  partner  in  the  lands,  or  the  prof- 
its thereof,  whenever  he  may  be  able  to  establish  his  right 
to  enforce  such  a  settlement  of  the  partnership.  The  peti- 
tion is  therefore  dismissed,  without  prejudice  to  such  an 
action. 

Affirmed. 
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1.  Bailroads:  diliqencb  required  of:  brakbman  falling  through 
BRIDGE.  Railroad  companies,  in  providing  for  the  safety  of  their  em- 
ployes, are  not  required  to  anticipate  and  gatird  against  every  possible 
danger,  but  only  such  as  are  likely  to  occur.  And,  while  it  may  be 
anticipated  that  trains  will  have  to  be  stopped  in  certain  emergencies  at 
unusual  places,  and  that  employes  will  be  required  to  go  upon  the  track 
at  such  places,  yet  it  cannot  be  anticipated  at  what  places  such  emer- 
gencies will  arise ;  and  the  company  is  not  required,  in  view  thereof,  to 
have  its  whole  track  so  guarded  as  to  prevent  accidents  to  employes  in 
such  emergencies.  Such  hazards  pertain  to  the  nature  of  the  business, 
and  are  assumed  by  the  employe.  So  held  in  this  case,  where  defend- 
ant's train  was  stopped,  in  the  night  time,  at  an  unusual  place,  on  a 
bridge  in  process  of  repair,  and  plaintiff's  intestate,  a  brakeman,  in 
passing  along  the  track,  in  the  performance  of  his  duty,  stepped  through 
the  bridge  and  was  killed. 

Appeal  from  Johnson  Circuit  Court. 

Friday,  December  5. 

John  S.  Koontz  was  in  the  employ  of  the  defendant  as  a 
brakeman  on  a  freight  train,  and  fell  from  a  bridge  and 
was  killed.  The  plaintiff  is  administrator  of  his  estate,  and 
seeks  to  recover  damages  caused  by  the  death  of  the  deceased. 
On  motion,  the  court  directed  the  jury  to  find  for  the  defend- 
ant, which  they  did,  and  the  plaintiff  appeals. 

C.  S.  Hanck,  S.  M.  Finch  and  S.  H.  Fairall,  for 
appellant. 

Boal  &  Jackson  and  T.  S.  Wright^  for  appellee. 

See  VERS,  J.^— A  short  distance  west  of  Iowa  City  the 
defendant  constructed  a  bridge,  which  formed  a  portion  of 
its  track.  At  the  time  of  the  accident  the  defendant  was 
engaged  in  repairing  the  bridge,  or  rather  was  at  that  time 
replacing  the  old  with  a  new  bridge.  The  old  .bridge,  or 
portions  of  it,  had  been  taken  away,  but  trains  continued  to 
pass  over  it  as  previously,  except  that  they  were  run  at  a  less 
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rate  of  speed.  The  accident  occurred  about  9  o'clock  at  nio^ht. 
The  train  was  stopped  on  the  bridge  because  the  engineer 
supposed  some  of  the  cars  were  oif  the  track,  or  one  of  the 
brakes  was  set.  The  deceased  was  riding  in  the  cab  with  the 
engineer  or  fireman,  and  when  the  train  stopped  the  fireman 
picked  up  a  lantern  and  got  down  for  the  purpose  of  seeing 
what  was  the  matter,  and  the  deceased  also  did  the  same 
thing,  but  he  did  not  have  any  lantern.  When  the  deceased 
was  next  seen  he  was  lying  at  the  base  of  an  abutment  of  the 
bridge,  greatly  injured,  and  because  of  such  injuries  he  in  a 
few  days  thereafter  died.  The  deceased  must  have  passed  on 
the  grade  alongside  the  cars  for  a  short  distance,  and  stepped 
off  the  abutment  through  an  opening  in  the  bridge.  There 
is  no  evidence  tending  to  show  that  trains  usually  stopped 
on  the  bridge,  or  where  this  one  did,  for  any  purpose  which 
required  an  employe  to  get  down  from  the  train  on  the  track 
or  bridge.  The  plaintiff  claims  to  be  entitled  to  recover 
because  the  bridge  was  "  in  an  unsafe  and  dangerous  condition 
for  the  employes  of  the  defendant,  whose  duty  it  was  to  go  upon 
the  same."  There  was  evidence  tending  to  show  that,  when, 
there  is  anything  the  matter  with  the  train  which  causes  it 
to  be  stopped,  it  is  the  duty  of  the  brakeman  to  ascertain 
what  the  matter  is,  and  in  the  performance  of  his  duty  he 
may  get  down  on  the  track  and  walk  alongside  of  the  cars. 
One  material  question  discussed  by  counsel  is  whether 
the  defendant  was  negligent  in  permitting  the  bridge  to  be  in 
the  condition  it  was.  In  determining  this  question  it  will 
be  assumed  that,  but  for  the  repairs  being,  made  the  accident 
would  not  have  occurred, — that  is,  that  the  old  bridge  was  so 
constructed  with  planks  laid  over  the  same  that  the  deceased 
would  not  have  fallen  ;  but  there  was  no  evidence  tending  to 
sliow  that  he  had  knowledge  that  such  was  the  case,  or  could 
possibly  have  so  supposed.  Bridges  and  railway  tracks  must 
be  repaired,  and  in  doing  so  ordinary  care  must  be  exercised. 
What  probably  will  occur  should  be  anticipated  and  guarded 
against.  The  bridge  in  question  was  sufficient  for  trains  to 
Vol.  LXV— 15 
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pass  over  it  with  safety.  For  this  purpose  due  care  did  not 
require  that  the  bridge  should  be  planked.  If,  however,  it 
was  necessary  for  employes  to  pass  over  the  bridge  in  the  per- 
formance of  their  duties,  ordinary  care  would  seem  to  require 
that  barriers  should  be  erected,  or  other  precautions  against 
accident  used;  the  rule  being,  as  we  understand,  when  em- 
ployes are  required  to  use  appliances  in  the  performance  of 
their  duties,  that  such  appliances  should  be  kept  in  suitable 
repair,  and  be  reasonably  suflScient  for  the  purpose  intended 
Several  authorities  are  cited  in  support  of  this  proposi- 
tion, and  we  do  not  understand  the  rule  to  be  controverted 
by  counsel  for  the  defendant.  Their  contention  is  that  it 
could  not  be  anticipated  that  something  would  occur  which 
would  render  it  necessary  to  stop  the  train  at  the  place  it  did, 
and  that  it  would  be  necessary  for  an  employe  to  pass  along  the 
track,  and  over  the  bridge,  for  the  purposeof  ascertaining  what 
was  the  matter  ;  and  we  think  this  is  so.  If  this  is  not  true, 
then  every  bridge  must  be  planked,  or  otherwise  guarded,  and 
barriers  must  be  erected  at  every  cattle-guard;  for  it  is 
impossible  to  tell  where  it  may  become  necessary  or  prudent 
for  a  train  to  be  stopped,  and  an  employe  required,  in  the 
performance  of  his  duty,  to  pass  alongside  of  the  train  for 
some  necessary  purpose.  There  is  no  evidence  tending  to 
show  that  this  bridge  is  an  exception  to  those  constructed  at 
other  places  on  the  line  of  the  road.  Ordinarily,  it  is  not 
expected  that  employes  will  be  required  to  walk  across 
bridges,  and  they  are  not  ordinarily  constructed  so  that  this 
can  be  done  with  entire  safety ;  at  least,  during  the  night- 
time. 

Ordinary  care  does  not  require  that  every  possible  con- 
tingency must  be  anticipated  and  guarded  against,  but  only 
such  as  are  likely  to  occur.  That  a  railroad  company  should 
anticipate  that  a  train  may,  for  some  necessary  purpose,  be 
stopped  at  a  place  other  than  the  usual  stopping-places,  is 
possibly  true  ;  but  at  what  place  cannot  be  anticipated,  and 
therefore  they,  in  the  exercise  of  ordinary  diligence,  are  not 
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required,  as  we  have  said,  to  plank  every  bridge  or  cattle- 
guard,  and  have  the  whole  track  so  guarded  as  to  prevent 
accident  to  employes.  The  hazardous  nature  of  the  business 
is  such  that  accidents  occur  for  which  the  company  is  not 
responsible ;  and  this  is  one  of  them.  In  support  of  the 
foregoing  views,  analogous  cases  might  be  cited.  The 
facts,  however,  in  such  cases  not  being  like  those  in  the 
present  case,  we  are  content  to  base  our  conclusion  on 
principle. 

It  is  said  that  the  court  erred  in  not  submitting  the  ques- 
tion of  negligence  to  the  jury,  but,  as  there  is  no  dispute  as  to 
the  facts  above  stated,  we  think  it  was  for  the  court  to 
determine  such  question  as  a  matter  of  law. 

Affirmed. 


HiLLYEB  V.    FaSNBKAN   BT  AL. 

Van  Gobdeb,  Adm'b,  v.  Hilltbb  et  al. 

1.  Tax  Sale  and  Deed:  pxtblishbd  notice  to  rbdbbh:  to  whom 
DIRECTED.  Where  land  has  been  sold  for  taxes,  and,  when  the  notice  to 
redeem  is  iriven,  it  is  taxed  by  mistake  in  a  wrong  name,  and  the  notice 
is  given  by  publication  only,  it  most  be  directed  to  the  person  in  whose 
name  the  land  is  taxed.  If  addressed  to  another,  though  that  other  be 
the  real  owner,  a  tax  deed  issued  pursuant  thereto  will  be  invalid. 

Appeals  from  Audubon  District  Court. 

Fbiday,  Deoembeb  6. 

These  cases  are  submitted  together  as  involving  the  same 
question  of  law.  The  question  presented  is  as  to  the  valid- 
ity of  certain  tax  deeds.  The  plaintiff,  Sarah  J.  Hillyer, 
holds  under  the  tax  deeds,  and  the  first  action  is  brought  by 
her  to  quiet  title  against  Isaac  Farneman  and  Cornelius  Con- 
over,  as  claiming  to  hold  under  the  patent  title.     H.  E.  Long 
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intervened  as  a  purchaser  from  Conover.  The  second  is 
brought  by  Charles  Van  Gorder,  administratorr,  to  foreclose 
a  mortgage  executed  upon  the  land  by  Sarah  J.  Hillyer.  To 
that  she  was  made  defendant  as  mortgagor,  and  Isaac  Fame- 
man,  Cornelius  Conover  and  H.  E.  Long  were  made  defend- 
ants, as  claiming  some  Interest  in  the  land.  A  decree  was 
entered  in  the  first  case  sustaining  the  tax  deeds  and  quiet- 
ing the  plaintiff's  title,  and  in  the  second  case  foreclosing 
the  mortgage  as  against  all  the  defendants.  Farneman,  Con- 
over  and  Long  appeal  in  both  cases. 

H.  E.  Long^  for  appellants. 

Ranna  &  Matthews  and  Holmes^  Nash  cfe  Phelps^  for 
appellees. 

Adams,  J. — The  tax  deeds  are  assailed  upon  several 
grounds,  but  it  will  be  necessary  to  consider  but  one,  and 
that  is  the  alleged  insufficiency  of  the  expiration  notice. 
The  notice  was  given  by  publication,  and  ran  to  Isaac  Farne- 
man and  Cornelius  Conover,  who  were  at  that  time  the 
owners  of  the  land.  It  appears,  however,  that  the  land  was 
taxed  in  the  name  of  "Famum  &  Conover."  Whether 
there  was  a  person  by  the  name  of  Farnum,  to  whom  it 
was  designed  to  tax  the  land,  does  not  appear;  but  it  seems 
not  improbable  that  the  name  of  Farnum  was  used  by  mis- 
take for  Farneman.  This  theory  would  be  as  favorable  as 
any  for  the  appellees,  and  we  shall  treat  the  case  as  if  such 
was  the  fact.  "We  have  the  question,  then,  whether,  if  land  is 
taxed  by  mistake  in  a  wrong  name,  and  the  expiration  notice 
is  given  only  by  publication,  the  published  name  should  be 
that  of  the  owner,  or  that  in  which  the  land  is  taxed.  In 
our  opinion  it  should  be  that  in  which  the  land  is  taxed. 

While  it  is  true  that  the  object  is  to  give  actual  notice,  if 
possible,  to  the  owner,  the  statute  does  not  require  notice  of 
any  kind  to  be  given  to  him.  In  many  cases  it  would  be 
difficult  for  the  holder  of    the  certificate  to  discover   the 
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owner,  and  in  some  cases,  doubtless,  impossible.  The  legis- 
lature, therefore,  very  properly  provided  that  notice  should 
be  given  to  the  person  in  whose  name  the  land  is  taxed. 
Code,  §  894.  Where  the  land  is  taxed  in  any  name,  the 
duty  of  the  certificate-holder,  as  we  view  it,  is  definite  and 
certain,  and  easily  performed.  Any  ruling  which  should 
render  it  uncertain  would  only  lead  to  mistakes,  and  that, 
too,  in  a  matter  in  which  it  is  of  the  gravest  importance 
that  there  should  be  no  mistakes.  Possibly,  if  actual  serv- 
ice should  be  made  upon  the  owner,  he  should  not  be  heard 
to  complain,  however  deficient  the  service  might  be  in  other 
respects;  but  we  do  not  wish  to  be  understood  as  intimating 
an  opinion  that  he  should  not.  It  would  be  a  grave  question 
as  to  whether  the  courts  could  sanction  a  substituted  notice 
on  the  ground  that  it  is  as  good  as  or  better  than  that  pro- 
vided by  statute.  But  the  notice  in  question  was  given  by 
publication.  At  best,  it  was  only  constructive  notice,  and 
wc  think  that  it  should  have  conformed  to  the  statute  by 
running  nominally  to  the  person  in  whose  name  the  land  was 
taxed.  If  it  had  so  run,  it  would,  unquestionably,  have 
been  good.  But  we  cannot  hold  that  a  published  notice  run- 
ning to  the  owner  would  also  be  good,  without  holding  that 
the  notice  may  run  either  to  the  person  in  whose  name  the 
land  is  taxed  or  to  the  owner;  and,  if  the  notice  does  not  run 
to  the  person  in  whose  name  the  land  is  taxed,  but  to  some  one 
else,  that  the  treasurer,  when  called  upon  to  execute  a  deed, 
must  either  determine  whether  the  person  to  whom  it  runs  is 
the  owner,  or  execute  the  deed  upon  mere  demand.  If 
A.  B.'s  land  is  taxed  in  the  name  of  C.  D.,  and  the  expira- 
tion notice  is  given  by  publication,  we  think  that  the  owner 
lias  a  right  to  assume  that  it  will  run  to  C.  D.,  and  govern 
himself  accordingly. 

In  our  opinion  the  tax  deeds  are  invalid,  and  the  decrees 
in  both  cases  must  be 

Reversed. 
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diao  3081  1.  Attorney  at  Law :  delegation  of  authoritt  to  another  attor- 
ney: LI  ABILITY  OF  CLIENT  FOB  COSTS.  Where  One  employs  an  attor- 
ney to  make  a  collection,  and  the  attorney  turns  over  the  basiness  to 
another  attorney,  who  makes  costs  in  the  attempt  to  collect  the  claim, 
held  that  the  client  is  not  liable  for  such  costs, — the  attorney  employed 
by  him  having  no  power  to  delegate  his  authority  to  another. 

Friday,  December,  6. 

Appeal  from  Mills  Circuit  Court, 

Upon  motion  certain  costs,  made  by  the  sheriif  by  the 
service  of  notices  in  garnishment  proceedings,  were  taxed 
against  plaintiff,  and  judgment  therefor  rendered  accord- 
ingly.    Plaintiff  appeals. 

A.  M.  AntrobuSy  appellant,  pro  se, 

P.  P.  Kelley^  for  appellee. 

Beck,  J. — I.  The  record  discloses  the  following  facts: 
Plaintiff  sent  the  note  upon  which  judgment  in  this  case 
was  rendered  to  Gregg,  an  attorney  at  law,  for  collection, 
who  prepared  a  petition  and  other  papers  required  in  the 
commencement  of  a  suit,  and  sent  them  to  Hale,  Stone  & 
Proudfit,  attorneys  residing  in  the  same  county  with  defend- 
ant, with  directions  to  file  the  papers  and  take  other  neces- 
sary steps  in  order  to  institute  the  suit.  At  the  request  of 
Gregg,  these  attorneys  gave  attention  to  the  case,  and  finally 
procured  judgment.  After  judgment,  Gregg  directed  them 
to  press  the  collection.  They  instituted  garnishment  pro- 
ceedings, and  costs  thereon  for  sheriff's  fees  to  'the  amount 
of  $116  were  made.  The  purpose  of  the  proceeding  is  to 
recover  these  costs  from  plaintiff.  It  is  shown  that  plaintiff 
neither  directed  nor  consented  to  the  act  of  Gregg  in  trans- 
ferring the  case  to  Hale,  Stone  &  Proudfit,  and  had  no 
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knowledge  thereof,  or  of  the  proceedings  instituted  by  them, 
wherein  the  costs  in  controversy  were  made,  and  it  is  not 
claimed  that  he  ratified  their  acts  in  any  manner. 

II.  Plaintiff  now  insists  that  he  is  not  responsible  for 
the  acts  of  Hale,  Stone  &  Proudfit  in  the  case,  and  is  not 
liable  for  the  costs  made  under  their  directions;  that  Gregg 
had  no  authority  to  employ  them  for  him;  and  that  the  acts 
done  in  the  exercise  of  their  discretion  do*  not  bind  him.  A 
familiar  and  general  rule  of  law  applicable  to  the  relation  of 
principal  and  agent  is,  that  the  agent  cannot  delegate  the 
authority  conferred  upon  him  to  another,  so  that  the  princi- 
pal will  be  bound  by  the  acts  done  in  the  discretion  of  one 
to  whom  the  agent  attempts  to  delegate  his  authority.  The 
rule  is  based  upon  the  consideration  that  to  the  agent  is  con- 
fided a  personal  trust  and  confidence  which  controlled  his 
appointment  or  selection,  and  is  essential  to  the  existence  of 
the  relation  of  principal  and  agent.  We  know  of  no  rule 
excepting  from  the  operation  of  this  doctrine  an  attorney  at 
law,  whose  duties,  responsibilities  and  liabilities  arise  from 
the  relation  of  agency  existing  between  him  and  his  client, 
though  they  are  varied  from  those  of  other  agents  by  consid- 
eration of  the  peculiar  service  he  •is  required  to  perform. 
Indeed,  it  would  appear,  in  view  of  the  fact  that  attorneys 
are  chosen  by  reason  of  their  peculiar  capacities  and  charac- 
ter, and  other  personal  qualities,  that  the  principles  we  have 
stated  should  be  rigidly  applied  in  cases  of  this  kind. 
Smallexj  v,  Greene^  52  Iowa,  241.  We  conclude  that  plaint- 
iff is  not  bound  by  the  acts  of  Hale,  Stone  &  Proudfit  in 
making  the  costs  for  which  he  is  charged  by  the  judgment  of 
the  court  below.  In  support  of  this  conclusion,  see  Hoover  v. 
Greenlaum^  61  N.   T.,  305;  Danly  v.  Crawl,  28  Ark.,  95. 

III.  Another  question  discussed  by  counsel,  involving 
the  position  taken  by  plaintiff,  that  a  part  of  the  claim  is 
barred  by  the  statute  of  limitations,  need  not  be  considered, 
as  the  conclusion  we  have  announced  is  decisive  of  the  case. 

Revebsed. 
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Enob  &  Sons  v.  Pbiest. 

1.  Praotioein  Supreme  Court:  new  trial:  yerdict  against  byi- 

dknce:  presumption  in  payor  of  trial  court.  Where  there  has 
been  a  verdict  for  the  plaintiif,  and  the  court  has  granted  a  new  trial 
on  the  grround  that  the  verdict  is  not  supported  by  the  evidence,  the 
order  will  not  be  disturbed  on  appeal,  if  there  was  evidence  tending  in 
any  degree  to  establish  any  of  the  defenses  pleaded.  And  where,  in  such 
case,  there  were  two  defenses,  and  there  was  no  evidence  to  sustain  the 
first,  but  some  evidence  to  sustain  the  second,  it  must  be  presumed  that 
the  court  *s  order  was  based  on  the  evidence  relating  to  the  second 
defense. 

2.  Sale:  place  of  contract:  intoxicatino  liquors:  code,  §  1550. 

Where  orders  for  liquors  were  sent  by  defendant  from  Vermont  to 
plain  tiSTs  in  New  York  by  mail,  and  where  other  orders  were  taken  by 
plaintiff  *s  agent  in  Vermont,  but  sent  by  him  to  plaintiffs  in  New  York, 
to  be  accepted  or  rejected  by  them  at  pleasure,  and  the  liquors  were 
consigned  to  defendant  by  rail,  he  paying  the  carrier*s  charges  thereon, 
?uld  that  the  contracts  were  consummated  in  New  York,  and  were  not 
in  violation  of  the  laws  of  Vermont  in  regard  to  the  sale  of  such  goods, 
and  that  recovery  may  be  had  thereon  in  this  state,  notwithstanding  § 
1550  of  the  Code.    Tegler  p.  Shipman,  33  Iowa,  194,  followed. 

Appeal  from,  Page  Circuit  Court. 

Fbidat,  December  5. 

Tffls  18  an  appeal  by  plaintiflfe  from  the  order  of  the  cir- 
cuit court,  setting  aside  a  verdict  in  their  fevor,  and  granting 
a  new  trial. 

TT.  P.  Ferguson^  for  appellants. 

Stockton  <&  Keenariy  for  appellee. 

Eeed,  J. — This  action  was  brought  for  the  recovery  of  a 
balance  alleged  to  be  due  on  an  account  for  certain  intoxica- 
ting liquors  sold  by  plaintiffs  to  defendant.  Defendant 
pleaded  in  defense:  (1)  That  said  intoxicating  liquors  were 
sold  in  the  state  of  Vermont,  and  in  violation  of  the  statutes 
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of  that  state;  and  (2)  that  the  account  was  paid  in  full.  The 
ground  on  which  the  verdict  was  set  aside  was  that  it  was 
'<  contrary  to  and  not  sustained  by  the  evidence."  Under  the 
settled  and  well-understood  practice  of  this  court,  this  order 
will  not  be  disturbed,  if  there  was  any  evidence  tending,  in 
any  degree,  to  establish  either  of  the  defenses  pleaded  in 
defendant's  answer.  The  first  defense  pleaded  is  based  on 
section  1550  of  the  Code,  which  provides  that  "  no  action  of 
any  kind  shall  be  maintained  in  any  court  of  this  state  for 
intoxicating  liquors,  or  the  value  thereof,  sold  in  any  other 
state  or  country,  contrary  to  the  law  of  said  state  or  country." 
It  was  conceded  on  the  trial  that,  if  the  sales  in  question  were 
made  in  the  state  of  Vermont,  they  were  in  violation  of  the 
statutes  of  that  state.  The  evidence  shows,  without  any  con- 
flict, that  plaintiffs  were  wholesale  dealers  doing  business  in 
New  York  city,  and  that  they  shipped  the  liquors  in  question 
from  there  to  defendant  in  the  state  of  Vermont  on  orders, 
some  of  which  were  sent  by  defendant  directly  to  the  house  by 
mail,  and  others  of  which  were  taken  in  Vermont  by  a  traveling 
salesman  in  plaintiff's  employ,  who  transmitted  them  to  New 
York  by  mail.  The  liquors  were  shipped  by  rail,  consigned 
to  defendant,  and  he  paid  the  carrier's  charges  thereon.  So 
far  as  those  liquors  are  concerned  which  were  shipped  on  the 
orders  sent  directly  by  defendant,  there  can  be  no  question 
but  that  the  sales  were  consummated  in  New  York.  The 
delivery  of  the  goods  to  the  carrier  in  New  York,  to  be  trans- 
ported to  defendant,  operated  to  transfer  the  title  to  him. 
The  carrier  was  his  agent,  and  received  the  goods  for  him. 
The  salesman  who  received  the  other  orders  testified  that  all 
orders  taken  by  him  were  transmitted  by  him  to  the  house, 
to  be  passed  upon  by  plaintiffs,  and  that  the  right  to  accept 
or  reject  any  order  after  it  was  sent  to  them  was  expressly 
reserved  by  plaintiffs.  Other  employes  of  plaintiffs,  and 
members  of  their  firm,  testified  to  the  same  fact.  This  evi- 
dence was  in  no  manner  contradicted.  So  far  as  the  liquors 
sent  on  those  orders  were  concerned,  then,  it  is  equally  certain 
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that  the  sales  were  made  in  New  York.  The  case  on  this 
question  is  clearly  within  the  rule  of  Tegler  v.  Shipman^  33 
Iowa,  194.  If  the  order  setting  aside  the  verdict  was  based 
on  this  ground  alone,  it  is  erroneous,  and  should  be  reversed. 
We  cannot  determine,  however,  that  it  was  put  upon  this 
ground  alone,  and  we  cannot  say  that  there  is  no  evidence 
tending  to  establish  the  other  defense.  Defendant  claimed  in 
liis  testimony  that  he  had  paid  for  all  of  the  goods  sent  him 
by  plaintiffs.  True,  he  was  not  able  to  state  the  times  the 
different  payments  were  made,  or  the  amounts  paid  on  the 
different  occasions;  but  it  is  not  for  us  to  say  that  he  is 
unworthy  of  credit.  As  the  judge  who  heard  the  evidence 
thought  the  verdict  was  not  sustained  on  this  ground,  as  we 
must  presume,  we  will  not  interfere  with  the  order.  It  is, 
therefore. 

Affirmed. 


Waters  v.  The  Cass  County  Bank. 

1.  Chattel  Mortgage:  salb  of  chattels  bt  mortoaoor:  urn  ok 
proceeds  of  sale.  S.,  having  mortgaged  certain  cattle  to  the  defend- 
ant, sold  them  to  A.,  who,  by  direction  of  S.,  gave  to  plaintiff,  to  whom 
8.  was  indebted,  a  draft  for  a  part  of  the  purchase-money.  Plaintiff 
deposited  the  draft  in  the  defendant  bank  to  his  own  credit,  and  took 
therefor  the  *'  deposit  check"  on  which  this  suit  is  brought  for  the  recovery 
of  the  money.  The  defendant  claimed  to  have  a  lien  upon  the  money 
as  the  proceeds  of  the  sale  of  the  cattle,  by  reason  of  his  unsatisfied  mort- 
gage thereon.  Held  that  defendant's  position  could  not  be  maintained ; 
that  its  lien  followed  the  cattle  themselves,  and  not  the  proceeds,  and 
that  plaintiff  was  entitled  to  recover. 

Appeal  from  Ca%%  Circuit  Court. 

Fridat,  December  5. 

This  action  was  brought  to  recover  $400  upon  what  the 
parties  denominate  a  deposit  check.     No  copy  of  the  instrn- 
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ment  is  set  out,  but  we  infer  that  it  showed  a  deposit  of  $400 
in  the  defendant  bank,  and  a  liability  npon  its  part  to  repay 
the  same.  The  defense  is  based  upon  the  alleged  fact  that 
the  money  deposited  did  not  belong  to  the  plaintiff,  but  to 
the  defendant,  and  that  the  deposit  check  was  given  by  mis- 
take. There  was  a  trial  without  a  jury,  and  judgment  was 
rendered  for  the  plaintiff.     The  defendant  appeals. 

Temple  &  Phelps^  for  appellant. 

E.  Willardj  for  appellee. 

Adams,  J. — The  deposit  in  question  was  made  by  the 
delivery  by  plaintiff  to  the  defendant  of  a  draft.  This  draft 
was  obtained  by  the  plaintiff  of  one  Alexander,  and  represented 
a  part  of  the  purchase-money  of  a  herd  of  cattle  bought  by 
Alexander  of  one  Saunders.  By  what  contract  between  Alex- 
ander and  Saunders  the  draft  in  question  was  given  by  Alex- 
ander to  the  plaintiff,  is  not  distinctly  shown.  But  it  appears 
that  Saunders  was  indebted  to  the  plaintiff,  and  it  was  under- 
stood by  plaintiff  that  this  draft  was  given  to  him  by  Alexan- 
der in  payment  of  Saunders'  debt.  Neither  Alexander  nor 
Saunders  was  examined  as  a  witness,  but  the  fact  undoubt- 
edly was  that  Saunders  directed  Alexander  to  make  this  pay- 
ment. So  far  there  is  no  controversy.  The  defendant's  claim 
to  the  money  paid  the  plaintiff  in  this  draft  rests  upon  the 
alleged  fact  that  the  defendant  had  a  mortgage  upon  the  cattle, 
given  by  Saunders  to  secure  a  debt  which  he  owed  the  defend- 
ant bank;  and  its  legal  proposition  is  that,  when  the  cattle 
were  sold  by  the  mortgagor  to  Alexander,  the  defendant's  lien 
attached  at  once  upon  the  purchase-money,  and  followed  it 
after  it  passed  into  the  hands  of  the  plaintiff. 

Some  question  is  raised  in  regard  to  the  fact  of  the  exist- 
ence of  the  mortgage  upon  the  cattle  sold.  In  the  mortgage 
shown,  the  description  of  the  cattle  designed  to  be  mortgaged 
is  not  very  explicit,  and  it  is  not  entirely  certain  that  the 
herd  sold  did  not  embrace  some   cattle   not   included   iu  the 
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mortgage.  But  we  do  not  deem  it  necessary  to  determine 
this  fact.  The  lien  of  the  mortgage,  without  any  question, 
so  far  as  it  existed  upon  the  cattle  sold,  followed  them  into 
the  hands  of  Alexander,  and  could  not  be  divested  by  any 
payment  which  Alexander  could  make,  short  of  a  payment 
of  the  mortgage  debt.  At  the  time,  then,  of  this  transaction, 
the  defendant's  lien  upon  the  cattle  appears  to  have  been 
unimpaired.  If  these  cattle  had  been  sold  under  some  order 
of  court  by  which  the  lien  of  the  mortgage  became 
divested,  there  would  be  some  ground  for  contending  that  it 
was  transferred  to  the  proceeds.  But  a  sale  of  the  kind 
shown  could  not,  we  think,  have  such  effect.  Whether,  if  the 
circumstances  were  such  that  the  defendant  could  not  follow 
the  cattle,  it  would  have  a  remedy  in  equity,  we  do  not  deter- 
mine. The  defendant's  remedy,  so  far  as  he  has  a  remedy  at 
law,  is  against  Saunders,  and  against  the  cattle,  if  it  can  find 
them,  and  possibly  against  Alexander,  if  by  any  wrongful 
act  of  his  the  defendant  has  been  deprived  of  its  security. 

We  see  no  error  in  the  ruling  of  the  circuit  court,  and  the 
judgment  must  be 

Affibmed. 


Rasmussen,  Adm'b,  v.  The  Chicago,  Rock  Island  &  Pacifio 
Railway  Company. 

1.  Railroads:  injury  to  shovblbr  by  faluno  bank:  negligence: 
liability.  Where  plaintiff's  intestate  had  been  for  a  long  time 
engaged  with  others  in  removing  a  bank  of  earth,  by  repeatedly  under- 
mining the  same,  so  as  to  bring  the  earth  down  from  above,  and  he 
must  have  known  as  well  as  anyone  the  danger  attending  the  work,  and 
he  made  no  objection  to  the  method  of  doing  the  work,  and  he  was 
finally  killed  by  the  sudden  falling  of  earth  upon  him,  held  that  plaint- 
iff had  no  ground  for  recovery  on  account  thereof  against  the  defendant. 

Appeal  from  Pottawattamie  Circuit  Court. 

Friday,  December  5. 


Digitized  byLjOOQlC 


DECEMBER  TERM,  1884.  237 

Rasmussen,  Adm'r,  v.  The  Chicago,  Bock  Island  &  Pacific  B'y  Ck>. 

This  is  an  action  to  recover  damages  of  the  defendant  for 
the  death  of  one  Larson,  who  it  was  alleged  was  killed  by 
the  falling  of  a  bank  of  earth  at  which  he  was  engaged  in 
shoveling  dirt.  It  is  alleged  that  there  was  mismanagement 
and  negligence  in  the  company  in  the  construction  of  the 
side-track,  in  use  at  the  bank,  so  close  to  the  bank  as  to  inter- 
fere with  the  escape  of  the  shovelers  when  the  bank  caved 
and  fell,  and  that  there  was  negligence  in  the  manner  in 
which  the  bank  was  worked,  and  that  by  means  of  such  mis- 
management and  negligence  the  deceased  was  killed,  and 
that  the  injury  was  occasioned  without  fault  or  negligence 
on  his  part.  At  the  conclusion  of  the  introduction  of  plaint- 
iff's evidence,  the  defendant  filed  a  motion  for  the  court  to 
direct  the  jury  to  return  a  verdict  for  the  defendant,  upon  the 
grounds  that  there  was  no  evidence  showing  any  of  the  acts 
of  negligence  charged,  and  that  the  evidence  showed  without 
conflict  that  the  deceased  was  guilty  of  contributory  negli- 
gence, and  that  he  assumed  all  the  risks  incident  to  the  serv- 
ice in  which  he  was  engaged.  The  motion  was  sustained,  and 
a  verdict  returned  for  the  defendant,  upon  which  judgment 
was  rendered.     Plaintiff  appeals. 

E.  A.  Babcoch^  for  appellant. 

1%08.  S.  Wright  and  Wright  &  Baldwin^  for  appellee. 

RoTHROcK,  Ch.  J. — It  appears  from  the  evidence  that  the 
deceased  had  been  in  the  employ  of  the  defendant  for  about 
one  year.  His  employment  was  that  of  a  shoveler  in  loading 
and  unloading  a  gravel  or  dirt  train.  A  switch  was  laid  to  a 
bank  of  earth  near  Avoca  in  the  fall  of  1879,  and  the  deceased 
and  the  crew  with  which  he  was  connected  were  engaged  from 
that  time  until  the  accident  happened  in  moving  earth  with 
an  engine  and  train  from  the  embankment,  and  depositing  it 
at  another  point  on  the  road.  The  work  was  done  by  under- 
mining the  embankment  and  allowing  the  dirt  to  fall,  and 
then  loading  it  upon  the  cars  with  shovels.     This  undermin- 
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ing  was  the  mode  adopted  to  bring  the  earth  down.  The  acci- 
dent which  resulted  in  decedent's  death  occurred  in  January, 
1880.  On  that  day,  he,  with  others  of  the  gang,  was  engaged 
in  undermining  the  bank,  and  part  of  it  fell  upon  him,  and  he 
was  instantly  killed.  There  is  not  one  word  of  evidence  that 
he  at  any  time  made  any  objection  to  the  manner  in  which 
the  work  was  done.  On  the  contrary,  it  aflirmatively  appears 
that  he  assisted  in  creating  whatever  danger  there  was  in 
undermining  the  bank,  and  he  must  have  seen  and  known,  as 
clearly  as  anyone,  the  results  likely  to  ensue  from  the  work 
he  and  others  did  at  the  bank.  The  switch-track  was  laid 
near  the  bank,  so  that  the  dirt  could  be  conveniently  loaded 
upon  the  cars.  The  evidence  does  not  show  that  there  was 
any  negligence  in  laying  it  too  close  to  the  bank,  or  that  it 
could  have  been  properly  laid  at  any  greater  distance  from 
the  bank. 

There  was  no  conflict  in  the  evidence,  and  we  think,  as 
matter  of  law,  the  plaintiff  was  not  entitled  to  recover,  and 
that  the  court  correctly  directed  a  verdict  to  be  returned  for 
the  defendant. 

Affibmed. 


Evans  et  al.  v.  The  Orrr  of  Council  Blttffs. 

05  238|     1*  Cities  and  Towns:  skvsrancb  of  territory:  facts  justifying: 
W  817;  TERMS  OF.    Where  lands  included  within  the  limits  of  a  city  are  used 

1 12ft  ^63i  wholly  for  cultivation,  and  are  not  needed  for  city  purposes,  and  are  not 

— ==^^  benefited  by  being  within  the  corporation,  they  should  be  severed  from 

1%    ^  ^®  ^^  upon  the  petition  of  the  owners;  and,  where  the  lands  have 

—'  never  been  liable  for  municipal  taxes,  such  severance  should  not  be  con- 

ditioned upon  the  payment  by  the  owners  of  any  portion  of  the  indebt- 
edness incurred  by  the  city  while  the  lands  were  attached  thereto. 

Appeal  from  Pottawattamie  Circuit  Conrt. 
Friday,  Decehbbr  5. 
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This  is  a  petition  to  sever  certain  territory  from  the  city 
of  Council  Bluffs,  upon  the  ground  that  the  land  composing 
said  territory  is  wholly  agricultural  and  farming  lands,  and 
so  used  and  occupied,  and  that  the  same  has  never  been  used 
for  any  municipal  purpose  whatever,  and  has  received  no 
benefits  or  advantages  by  being  within  the  corporate  limits, 
and  is  not  likely  ever  to  be  used  for  municipal  purposes.. 
Upon  a  hearing,  an  order  was  made  that  the  territory  in 
question  be  severed.     Defendant  appeals. 

G,  A.  Holmes,  for  appellants. 

Sapp  cfe  Pusey,  for  appellee. 

EoTHROCK,  Ch.  J. — The  evidence  shows  that  the  territory 
sought  to  be  severed  is  used  exclusively  for  agricultural  and 
horticultural  purposes.  It  has  never  been  laid  off  in  lots, 
and  is  remote  from  any  part  of  the  city  which  is  so  laid  off. 
It  is  conceded  that  the'  land  embraced  in  the  petition  is  not 
liable  for  municipal  taxes.  There  is  no  evidence  that  the 
growth  of  the  city  will  in  the  near  future  render  it  necessary 
that  the  lands  in  question  should  be  platted  as  part  of  the 
city.  All  the  evidence  upon  that  point  appears  to  us  to  be 
mere  conjecture.  Two  railroads  are  built  and  in  operation 
through  the  land,  and  it  is  insisted  that  the  severance  should 
not  be  made  because,  the  city  will  thereby  be  deprived  of  the 
tax  upon  the  two  railroads  in  the  territory  in  question.  We 
think  this  consideration  should  not  enter  into  the  case.  Cities 
ought  not  to  be  permitted  to  retain  lands  within  their  limits 
which  are  not  needed  for  city  purposes,  and  which  are  not 
benefited  by  being  within  the  corporation,  and  against  the 
will  of  the  owners,  for  the  mere  purpose  of  deriving  revenue 
therefrom.  It  is  true,  certain  streets  and  roads  have  been 
opened  and  improved  by  the  city,  which  are  a  benefit  to  the 
residents  of  the  territory  in  question,  but  these  are  not  more 
of  a  benefit  to  the  petitioners  than  to  other  owners  of  farm 
lands  adjacent  to  the  city. 
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I 

The  state  v.  Hopkins. 

The  court  appointed  commissioners,  as  provided  by  law,  to 
adjust  the  terms  on  which  the  lands  should  be  severed  from 
the  city.  By  agreement  of  the  parties,  the  commissioners 
reported  the  assessed  value  of  the  entire  city,  and  the  assessed 
value  of  the  portion  sought  to  be  severed,  leaving  the  court 
to  fix  the  terms  of  severance.  Upon  the  return  of  the  report, 
the  court  found  "  that  there  has  not  accrued  and  does  not 
exist  any  liability  of  the  city  of  Council  Bluffs,  during  the 
connection  of  said  territory  with  and  as  part  of  the  city,  for 
which  said  territory  and  the  owners  thereof  are  liable."  Cora- 
plaint  is  made  of  this  finding.  We  think  it  is  correct.  It 
was  found,  and  the  city  conceded,  that  the  land  was  not  liable 
for  general  municipal  taxes.  If  not  liable  for  city  taxes,  it 
should  not  be  required  to  pay  any  indebtedness  of  the  city 
incurred  while  it  was  attached  to  the  city. 

Affibmed. 


The  State  v.  Hopkins.     (Two  Cases.) 

1.  Criminal  Evidenoe:  labcbkt:  possession  of  stolen  goods:  pre- 
sumption :  EVIDENCE  to  OVERCOME:  The  presumption  of  guilt  arisiDg 
from  the  possession  of  recently  stolen  property  is  snfficientiy  overcome 
to  justify  a  verdict  of  acquittal,  when  the  defendant  has  introduced 
evidence,  in  explanation  of  his  possession,  which  raises  a  reasonable 
doubt  of  his  guilt.    State  v,  Richart^  57  Iowa,  247,  followed. 

« 
Appeals  from  Story  District  Court. 

FbidaYj  December  5. 

These  cases  are  submitted  together  as  involving  the  same 
question  of  law.  In  the  first  case  the  defendant  was  con- 
victed of  stealing  a  horse  from  one  Olson,  and  in  the  second 
case  of  stealing  a  horse  from  one  Wicks.  Judgment  having 
been  rendered  upon  the  verdict  in  each  case,  the  defendant 
appeals. 


Digitized  byVjOOQlC 


DECEMBER  TERM,  1884.  211 

The  State  v.  HopkiDS. 

J.  L,  Da/na^  for  appellant. 

Smith  McPherson^  Attorney-general^  for  the  State. 

Adahs,  J. — ^The  conrt  in  each  case  gave  an  instraction  in; 
these  words:  "If  property  recently  stolen  be  found  in  the 
possession  of  a  person  other  than  the  owner,  the  law  presumes, 
that  the  person  so  in  possession  stole  such  property,  unless 
his  possession  is  satisfactorily  explained  or  accounted  for  con- 
sistently with  innocence.  Such  explanation  or  satisfactory 
accounting  for  the  possession  of  the  stolen  property  may 
appear  from  the  circumstances  attending  the  possession,  as 
shown  by  the  state,  or  other  proof,  and  by  the  preponderance 
which  means  the  greater  weight  or  value,  of  the  evidence, 
and  not  merely  by  the  greater  number  of  witnesses  who  have 
testified  to  a  particular  fact  or  state  of  facts."  The  giving  of 
this  instruction  is  complained  of  as  being  erroneous,  by 
reason  of  the  implication  which  it  contains  in  relation  to  the 
necessity  of  a  preponderance  of  evidence.  In  our  opinion 
the  instruction  cannot  be  sustained.  It  was  sufficient  if  the 
evidence  was  such  as  to  raise  a  reasonable  doubt  of  the  defend- 
ant's guilt.  State  V.  JSiohart,  57  Iowa,  247.  The  cases 
must  be  remanded  for  another  trial. 

Reversed. 


Vol.  LXV— 16 
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Russell  et  al.  v.  The  Fint  National  Bank  of  Bed  Oak. 


Russell  et  al.  v.  The  First  National  Bank  of  Red  Oak. 

1.  Api>eai  to  Supreme  Court:  facts  not  wARRANriNa:  allow- 
ance to  rbceitbr.  Where  the  court,  by  agreement  of  the  parties, 
had  made  an  allowance  of  compensation  to  a  leceiyer,  bat  no  appeal 
was  taken  from  the  order  of  allowance,  and,  more  than  six  months 
after  the  order  was  made,  one  of  the  parties  moved  the  court  to  set 
aside  and  vacate  the  order,  which  motion  the  court  overruled,  held  that, 
while  the  allowance  was  excessive,  yet  the  remedy  for  the  one  aggrieved 
thereby  was  by  appealing  from  the  order  of  allowance  within  the  time 
prescribed  by  statute,  and  that  no  appeal  to  this  court  horn  the  order 
overruling  the  motion  to  vacate  could  be  entertained. 

Appeal  from  Montgomery  District  Court. 
Saturday  December  6. 

This  is  an  appeal  from  an  order  overruling  an  application 
to  set  aside  and  vacate  an  allowance  to  a  receiver  previously 
made  in  the  court  below. 

John  Y.  Stone  and  P.  P,  Kelley^  for  appellants. 

Smith  McPherson  and  W.  S.  Strawn^  for  appellee. 

RoTHRocK,  Ch.  J. — It  appears  from  the  record  in  the  case 
that  prior  to  the  ninth  of  November,  1882,  Russell  &  Co.  had 
been  engaged  as  merchants  in  the  boot  and  shoe  business;  that 
they  had  given  certain  chattel  mortgages  upon  their  stock  in 
trade.  One  of  these  mortgages  was  held  by  the  defendant,  and 
other  mortgages  were  held  by  the  plaintiffs  and  other  parties. 
The  defendant  was  proceeding  to  foreclose  its  mortgage  upon 
the  stock  of  goods,  and  the  plaintiffs  and  other  mortgagees 
commenced  actions  to  restrain  the  foreclosure.  Temporary  in- 
junctions were  granted,  and  other  creditors  intervened  in  the 
actions.  On  the  ninth  day  of  November,  1882,  all  the 
parties  being  before  the  court,  it  was  agreed  between  them 
that  the  sheriff  should  proceed  to  sell  the  stock  of  goods, 
and  pay  the  proceeds  of  the  sale  into  the  hands  of  the  clerk 
of  the  court,  to  abide  the  result  of  the  suits.     The  contro- 
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versy  between  the  parties  involved  questions  as  to  tiie 
priority  of  their  liens.  Under  the  agreement,  the  sheriff 
sold  the  goods  for  over  $6,000,  and  in  December,  1882,  he 
paid  into  the  hands  of  the  clerk  the  sum  of  $6,242.  The 
matter  stood  thns  until  the  next  term  of  court,  and  at  said 
term,  and  on  the  ninth  day  of  April,  1883,  a  paper  was  filed 
in  said  causes,  of  which  the  following  is  a  copy:  "It  is 
hereby  stipulated  and  agreed  that  the  above-entitled  action.^ 
be  transferred  for  hearing  and  determination  to  the  distinct 
court  of  Mills  county,  Iowa;  that  the  clerk  of  this  court 
transmit  the  money  in  his  hands  to  the  clerk  of  said  district 
court  of  Mills  county,  Iowa,  and  on  filing  herein  the  receipt 
of  said  clerk,  and  on  the  approval  of  the  report  of  W,  E. 
Pattison,  Esq.,  as  receiver,  by  this  court,  that  he  be  discharged 
and  exonerated  from  all  liabilities  in  the  premises,  and  that 
this  court  fix  and  allow  his  compensation  as  receiver."  This 
paper  was  signed  by  the  attorneys  of  the  respective  parties. 
On  the  same  day  the  report  of  Pattison,  as  receiver,  was 
presented  to  the  court,  and  an  order  was  made  allowing  him 
the  sum  $400  for  his  services  as  receiver. 

On  the  eighteenth  day  of  October,  1883,  plaintiffs  filed  a 
motion  to  vacate  and  set  aside  the  allowance  made  to  Pattison, 
on  the  ground  that  the  same  was  illegal,  excessive,  and  void, 
and  in  violation  of  law,  and  that  Pattison  was  not,  by  order 
of  the  court,  appointed  a  receiver,  and  that  all  the  acts  done 
and  performed  by  him  were  done  as  the  clerk  of  said  court, 
and  not  as  receiver.  The  motion  was  overruled  on  the  ninth 
day  of  November,  1883.  There  is  some  controversy  between 
counsel  as  to  whether  there  was  a  formal  order  appointing 
Pattison  as  receiver.  As  this  question  is  not,  in  our  opinion, 
material  to  a  determination  of  the  appeal,  we  have  not 
thought  it  necessary  to  resort  to  the  transcript  to  settle  it. 
By  the  stipulation  entered  into  on  the  ninth  day  of  April, 
1882,  it  was  expressly  agreed  that  the  court  should  act  upon 
the  report  of  Pattison  as  receiver,  and  fix  and  allow  his  com- 
pensation as  receiver.     This  was  a  recognition  of  his  services 
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as  receiver,  and  an  agreement  that  the  conrt  should  fix  his 
compensation;  and  the  only  question  of  which  appellants 
could  complain  was,  whether  or  not  the  court  abused  its  dis- 
cretion in  making  the  allowance*  The  parties  expressly  gave  the 
court  jurisdiction  to  make  some  allowance.  If  the  appellants 
felt  aggrieved  at  the  amount  allowed,  they  should  have  appealed 
from  the  order  within  the  time  allowed  for  an  appeal.  They 
did  not  do  this.  They  did  not  even  file  the  motion  to  vacate 
the  order  until  more  than  six  months  after  it  was  made,  and 
they  did  not  attack  the  order  on  the  ground  of  accident, 
fraud,  or  misconduct  of  any  of  the  parties.  Under  these 
circumstances  we  cannot  entertain  the  appeal.  The  allow- 
ance made  to  the  clerk  appears  to  us  to  be  greatly  excessive. 
His  duties  as  clerk  require  him  to  receive  and  pay  out  money 
ordered  to  be  deposited  in  court.  But,  if  we  were  to  reverse 
the  ruling  of  the  court  below,  we  would  commit  this  court 
to  a  rule  which  would  enable  the  parties  to  evade  the  statute 
limiting  the  time  within  which  appeals  may  be  taken,  by 
authorizing  appeals  from  the  orders  overruling  motions  to  set 
aside  judgments  and  orders,  when  the  appeals  should  be 
taken  from  the  orders  or  judgments  complained  of.  The  motion 
in  this  case  is  unlike  a  motion  made  to  retax  costs.  In  this 
case,  Pattison,  in  his  report,  upon  which  the  court  acted, 
made  a  claim  of  $400  as  compensation.  The  plaintiffs 
should  have  then  and  there  resisted  the  claim,  and  appealed 
from  the  allowance. 

Affirmed. 
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Jacobs  v.  Tobiason. 

1.  Contraot:  against  public  policy:  void:  instance.  Proceedings 
for  the  establishment  of  public  highways  are  essentially  public  in  their 
character,  and  are  for  the  benefit  of  the  whole  people;  and  while  such 
proceedings  are  begun  voluntarily  by  private  persons^  and  while,  tdso, 
such  persons  may  not  be  compelled  to  prosecute  such  proceedings  to  a 
final  result,  yet  an  agreement  to  abandon  such  prosecution,  in  consider- 
ation of  money  to  be  paid  for  such  abandonment^  is  against  public  policy, 
and  void  in  law,  and  cannot  be  enforced. 

Appeal  from  Jones  District  Court. 

Satubday,  December,  6. 

It  is  alleged  in  the  petition  that  in  the  month  of  May, 
1882,  two  causes  were  pending  in  the  circuit  court  of  Jones 
county,  in  one  of  which  defendant,  Tobiason,  was  plaintiff, 
and  this  plaintiff  and  otliers  were  defendants;  and  in  the 
other  one  H.  F.  Wilkins  was  plaintiff,  and  this  plaintiff  and 
others  were  defendants;  and  that  plaintiff  and  defendant 
entered  into  a  contract  for  the  compromise  and  settlement  of 
said  causes,  whereby  defendant  agreed,  in  consideration  that 
plaintiff  would  refrain  from  contesting  said  causes  further, 
he  would  pay  plaintiff  the  sum  of  $100,  and  in  addition 
thereto  would  pay  the  costs  of  said  causes;  and  that  plaintiff, 
relying  on  said  promise  and  agreement,  did  refrain  from  fur- 
ther contesting  said  causes,  and  they  were  afterwards  disposed 
of  by  the  court,  but  that  defendant  neglected  and  refused 
to  pay  said  sum  of  money  or  said  costs,  and  the  prayer  is  for 
judgment  for  the  amount  thereof.  The  answer  alleges  that 
said  causes  were  appeals  from  the  award  of  damages  in  a  pro- 
ceeding for  the  establishment  of  a  public  highway;  that 
plaintiff  and  the  persons  who  were  his  co-defendants  in  said 
causes  were  the  petitioners  for  the  establishment  of  said  high- 
way, and  defendant  and  said  "Wilkins  filed  their  claims  for 
damages  on  account  of  the  establishment  of  the  same,  and 
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that  Bucli  proceedings  were  had  on  said  claims  that  each  of 
the  claimants  was  awarded  a  sum  as  damages  thereon,  and 
plaintiff  and  the  other  petitioners  for  the  road  paid  the 
amount  of  such  awards  to  the  auditor,  and  that  thereupon 
said  road  was  established  as  ^  public  highway,  and  opened 
and  worked  as  such;  but  that  the  claimants  refused  to  accept 
the  amounts  of  the  awards,  and  appealed  therefrom,  and  that 
the  agreement  alleged  in  the  petition  was  entered  into  while 
said  appeals  were  pending  in  the  circuit  court,  and  was  made 
for  the  purpose  of  defeating  the  order  of  the  board  of  super- 
visors, and  of  preventing  the  establishment  of  said  highway 
and  its  use  by  the  public,  and  was  therefore  void  and  against 
public  policy.  The  verdict  and  judgment  were  for  defendant. 
Plaintiff  appeals. 

E.  Keeler  and  Sheean  <&  McCarn^  for  appellant. 

J.  W.  Doxaee^  for  appellee. 

Eeed,  J. — Plaintiff  was  examined  as  a  witness  in  his  own 
behalf,  and  his  testimony  was  the  only  evidence  introduced  on 
the  trial.  He  testified  in  substance  that  after  the  appeals  were 
taken,  and  while  the  causes  were  pending  in  the  circuit  court, 
an  agreement  was  entered  into  between  him  and  defendant 
for  the  settlement  of  the  causes  and  their  final  disposition; 
that  his  undertaking  in  the  agreement  was  that  he  would 
make  no  further  appearance  in  the  causes,  and  would  cease  all 
efforts  for  procuring  the  final  establishment  of  the  highways, 
and  that  he  would  withdraw  the  money  which  he  had  deposi- 
ted with  the  county  auditor  for  the  payment  of  the  awards; 
and  that  defendant  agreed,  in  consideration  of  his  doing  these 
things,  to  pay  him  $100,  and  to  take  care  of  the  costs  in  the 
eases;  and  that  he  had  paid  out  as  attorney's  fees,  and  other 
expenses  incurred  by  him  in  the  proceeding  to  establish  the 
highway,  about  the  sum  of  $100;  and  that  the  object  of  the 
parties  in  entering  into  the  agreement  was  to  put  an  end  to  the 
proceeding,  and  to  reimburse  him  for  the  expenses  he  had 
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incurred  therein.  On  this  teetimony  tlie  circuit  court  ruled 
that  the  contract  was  against  public  policy,  and  was  therefore 
not  enforceable;  and  the  jury  were  directed  to  return  a  verdict 
for  defendant;  and  the  only  question  presented  by  the  record 
is  as  to  the  correctness  of  this  ruling.  We  think  the  ruling  is 
correct.  Proceedings  for  the  establishment  of  public  high- 
ways are  essentially  public  in  their  character.  They  are  in 
the  exercise  by  the  state  of  one  of  its  sovereign  powers.  The 
rights  which  are  established  and  the  privileges  which  are 
created  by  the  proceedings  are  for  the  benefit  of  the  whole 
people. 

The  proceeding  can  be  instituted,  it  is  true,  only  on  the 
petition  of  some  member  of  the  public  who  is  interested  in  the 
question,  and  it  may  be  carried  on  in  his  name,  and  he  may  be 
made  responsible  for  the  costs  occasioned  by  it,  and,  if  damages 
are  awarded  to  those  whose  lands  are  appropriated  for  the  use 
of  the  highway,  he  may  be  required  to  pay  the  same  as  a 
condition  to  its  establishment,  and,  if  an  appeal  be  taken  from 
such  award,  he  may  be  made  a  party  to  the  litigation  thus 
instituted,  and  may  ultimately  be  compelled  to  pay  the  costs 
occasioned  by  it.  Code,  Title  VII,  Chap.,  1.  But  the  pro- 
ceeding is  not  for  his  benefit.  It  is  a  proceeding  by  the  state 
for  the  benefit  and  advantage  of  all  the  people  of  the  state, 
and  the  petitioner  acquires  no  special  rights  or  advantages  by 
it.  In  so  far  as  his  efibrts  are  instrumental  in  procuring  the 
establishment  of  the  highway,  he  acts  for  the  public.  In 
instituting  and  carrying  on  the  proceeding,  he  acts,  in  a  sense, 
in  a  public  capacity.  He  invokes  the  power  of  the  state,  and 
it  is  exercised  for  the  benefit  of  the  common  public,  and  he, 
in  a  sense,  represents  that  public,  and  stands  for  it  in  the  pro- 
ceeding. It  is  true,  he  cannot  be  compelled  to  institute  the 
proceeding,  and  it  may  be  true,  also,  that,  having  voluntarily 
begun  it,  he  cannot  be  compelled  to  continue  it  to  a  final 
result.  If  it  turns  out  that  the  burthens  likely  to  be  imposed 
upon  him  are  greater  than  was  anticipated  when  he  instituted 
the  proceedings,  it  may  be  that  he  has  the  right  to  retire 
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from  them,  or  discontinue  them  entirely.  But  when  he  has 
assumed  a  position  of  trust  towards  the  public,  and  instituted 
a  proceeding  of  public  concern,  he  cannot  be  permitted  to 
make  the  question  whether  he  will  remain  in  the  position  or 
continue  the  proceeding  a  matter  of  private  bargain  for  his 
own  emolument.  One  occupying  a  public  oflSce  has  the 
undoubted  right  to  resign  his  position.  But  if  a  public 
officer  were  to  agree  with  one  who,  for  any  reason,  was  desir- 
ous that  a  vacancy  in  the  office  should  be  created,  that  for  a 
money  consideration  he  would  resign  the  office,  it  would 
hardly  be  contended  that  such  contract  was  enforceable.  Yet 
it  seems  to  us  there  is  no  difference  in  principle  between  that 
case  and  the  one  before  us.  The  highest  considerations  of 
public  policy  demand  that  all  duties  in  which  the  state  and 
public  are  concerned  shall  be  performed  with  fidelity;  and  no 
man  who  has  once  assumed  the  performance  of  such  duties 
should  be  permitted  to  make  the  question  whether  he  will 
continue  in  their  performance  a  matter  of  private  speculation. 
We  think  the  judgment  of  the  circuit  court  is  right,  and 
it  is 

Affibhed. 


Bbadstreet  v.  Dunham  bt  al. 

Conveyance:  description:  street  as  boundary:  vabiancb 
BETWEEN  SURVEY  AND  PLAT.  Plaintiff  convcyed  to  defendant  a  tract 
of  land,  bounded  on  the  north  by  **  Buckeye  street^*  in  a  certain  town, 
— said  street  bein^  the  Routhem  boundary  of  an  addition  which  plaintiff 
had  made  to  the  town.  The  street,  as  actually  surveyed  and  marked  by 
visible  monuments,  was  60  feet  north  of  the  street  as  shown  by  the 
recorded  plat  of  the  addition.  Held  that  the  conveyance  entitled 
defendants  to  hold  possession  of  the  land  up  to  the  street  as  actually  sur- 
veyed, and,  as  between  the  grantor  and  tprantee,  it  was  immaterial 
whether  or  not,  on  account  of  failure  to  comply  with  the  law,  the  plat 
operated  as  a  statutory  dedication  of  the  street. 
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2.  Cities  and  Towns:  common  law  dedication  of  strbbt:  what  is 
^0T.  There  can  be  no  common  law  dedication  of  a  street  to  public  use 
without  the  animus  dedicandi  on  the  part  of  the  land  owner,  coupled 
with  use  by  the  public. 

Appeal  from  Jones  District  Court. 

Satubday,  Deoembbb  6. 

Action  in  chancery  to  quiet  the  title  and  recover  posses- 
sion of  land.  Upon  a  trial  on  the  merits,  a  decree  was 
entered  dismissing  plaintiff's  petition,  from  which  he  appeals. 

Herrick  c6  Doxsee  and  Sheean  c6  McCam^  for  appellant. 

Monroe  db  White  and  E.  Keeler^  for  appellees. 

Beck,  J. — I.  The  undisputed  facts  of  the  case,  and  the 
questions  in  controversy  between  the  parties,  may  be  briefly 
and  clearly  stated  without  reciting  the  pleadings.  The  plain- 
tiff conveyed  to  the  defendants  a  tract  of  land,  part  of  the 
northern  boundary  of  which  is  described  as  the  center  line 
of  Buckeye  street,  in  the  town  of  Monticello.  This  street 
was  in  the  addition  to  the  town  made  by  plaintiff,  and  was 
the  southern  limit  thereof  at  that  locality.  When  the  addi- 
tion was  surveyed,  stones  were  set  up  at  some  of  the  corners 
of  lots  abutting  upon  the  street,  and  stakes  were  planted  at 
other  comers.  The  surveyor,  in  platting  the  addition,  through 
mistake  made  the  plat  to  show  a  tier  of  lots  south  of  the  real 
survey,  so  that  there  were  five  more  lots  shown  by  the  plat 
than  were  really  surveyed,  thus  causing  the  south  boundary 
of  the  addition,  and  the  south  boundary  of  Buckeye  street, 
to  appear  in  the  plat  to  be  60  feet  further  south  than  they 
were,  in  fact,  as  surveyed.  The  plat  was  duly  acknowledged 
by  plaintiff,  and  was  approved  by  the  proper  officers,  and 
recorded.  The  contentions  of  the  parties  involve  the  bound- 
ary of  the  addition  and  of  the  street;  plaintiff  insisting  that 
it  is  controlled  by  the  plat,  while  defendants  maintain  that  it 
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is  to  be  determined  by  the  survey.  Defendants  are  in  posses- 
sion of  the  land,  and  by  this  action  plaintiff  seeks  to  recover 
possession  and  quiet  the  title  of  the  realty. 

II.  Counsel  on  both  sides  unite  in  the  position  that  the 
location  of  Buckeye  street  determines  the  rights  of  the  par- 
ties, being  made  the  northern  boundary  of  the 

1.  COXVET-  ,  ,    .  ,T  -rrr  i  /.  .1 

ance:  de-      land  m  dispute.     We  are  therefore  required  to 

scripttou:  *  ^ 

boundary  •  decide  whether  the  line  of  the  street  is  determined 
tweensurvey  ^7  *^®  survey,  or  by  the  recorded  plat  The 
and  plat.  actual  survey  manifested  the  intention  of  the 
plaintiff  in  fixing  the  line  of  the  street,  which  was  indicated 
by  the  monuments  fixed  in  the  ground.  The  plat  is  but  evi- 
dence of  the  expressed  intention  of  the  plaintiff, — the  means 
of  providing  a  record  thereof;  in  other  words,  it  is  the  record 
of  the  survey.  But,  through  mistake,  the  record  fails  to  pre- 
sent truly  the  actual  survey.  Now,  as  the  survey  established 
the  line  of  the  street,  it  must  prevail  against  the  plat,  as 
between  plaintiff  and  defendant,  whose  rights  are  alone 
brought  in  question.  It  is  proper  to  remark,  in  this  connec- 
tion, that  plaintiff  still  owns  the  lands  laid  off  into  lots 
immediately  adjacent  to  the  street,  which  has  not  been  opened. 
Neither  the  rights  of  the  public  nor  any  claimant  of  the 
property,  except  the  parties  hereto,  are  involved  in  this  case, 
nor  can  they  be  affected  by  it.  The  case  simply  presents 
questions  involving  an  inaccurate,  not  to  say  a  false,  record 
between  the  parties  primarily  affected  thereby.  No  question 
of  a  purchaser  without  notice  of  the  mistake  is  presented  by 
the  facts.  Plaintiff  is  bound  by  the  survey,  for  it  is  the  true 
expression  of  his  intention.  He  cannot  insist  that  defendants 
shall  be  bound  by  the  plat,  for  it  does  not  express  the  obliga- 
tion— the  contract — which  plaintiff  assumed  in  making  the 
survey. 

III.  Plaintiff  insists  that  by  reason  of  non-compliance 
with  the  law,  which  requires  stakes  in  the  corners  of  the  lots, 
and  for  other  reasons,  the  plat  does  not  operate  as  a  statutory 
dedication  of  the  land.     Let  this  position  be  admitted,  and 
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yet  plaintiff  is  not  aided  by  it.  If  there  was  no  statutory 
dedication  of  the  street,  the  law  will  still  regard  the  descrip- 
tion of  the  deed,  and  will  seek  to  discover  the  boundary  indi- 
cated thereby.  It  will  seek  to  determine  what  line  was  meant 
by  the  grantor  by  the  words  "  Buckeye  street"  used  in  the 
deed.  This  line  was  plainly  indicated  by  the  survey,  and  the 
stones  placed  in  pursuance  thereof.  The  law  will  declare  the 
line  disclosed  by  the  monuments,  and  lawful  evidence  in  aid 
thereof,  to  be  the  line  of  the  street,  even  though  there  be  no 
statutory  dedication  thereof. 

rV.  But  plaintiff's  counsel  insist  that  there  exists  under 
the  plat  what  they  call  "  a  common  law  dedication,"  which 
2.  cmEs  and  corresponds  with  the  lines  indicated  by  the  plat, 
moiffaw^dedi-  "^^^  position  cannot  be  admitted.  It  is  an  undis- 
sfreet  :**what  P^tcd  fact  that  essential  elements  to  constitute 
^^^^  dedication  of  the  street  at  common  law,  as  indi- 

cated by  the  plat,  are  wanting.  These  are  the  animus  dedi- 
candi  on  the  part  of  the  plaintiff,  and  use  by  the  public.  The 
plaintiff  never  intended  to  dedicate  the  street  as  described  in 
the  plat,  and  the  public  have  never  used  it  as  a  highway.  It 
has  all  the  time  been  inclosed,  and  is  now  in  defendant's  pos- 
session. We  are  not  required  to  cite  authorities  to  show  that, 
when  there  is  no  animus  dedicandi  by  the  land-owner,  and 
no  occupancy  by  the  public,  a  highway  does  not  exist  as 
against  the  land-owner  himself  and  those  holding  under 
him. 

V.  We  need  not  determine  whether  evidence  of  the  par- 
ties' declarations  and  statements  prior  to  or  at  the  time  of 
the  execution  of  the  deed  is  competent  to  show  the  line  of 
the  land  as  it  was  understood  by  them.  If  evidence  of  this 
character  introduced  in  this  case  be  competent,  it  surely  does 
not  show  that  the  line  as  indicated  by  the  plat  was  contem- 
plated by  the  parties.  Nor  is  there  evidence  establishing  an 
agreement  between  the  parties  that  this  line  should  be 
regarded  as  the  true  line  of  the  street.  The  case  is  simply 
that  of  a  conveyance  of  lands,  bounded  by  a  line  indicated  in 
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tlie  deed,  which  may  be  discovered  by  existing  monnments 
planted  in  pursuance  of  an  actual  survey.  It  is  our  opinion 
that  the  decree  of  the  district  court  ought  to  be 

Affibmed. 


Anderson  &  Co.  v.  Oahill. 

1.  Fraotice:  new  trial:  evidence  to  sustain  tebdict.  Where 
there  is  no  conflict  in  the  evidence,  and  the  correctness  of  the  verdict 
can  be  demonstrated  by  a  mathematical  calculation,  the  tiial  court  has 
no  discretion  in  the  premises,  and  an  order  settinf?  aside  the  verdict  and 
gran^ng  a  new  trial  must  be  reversed  on  appeal. 

2. :  EBBOB  IN  obantino  new  trial:  not  waived  by  motion  to 

BECONSiDEB.  Where  there  was  error  in  granting?  a  new  trial,  the 
aggrieved  party  did  not  waive  the  error  by  filing  a  motion  asking  the 
court  to  re-examine  the  question  determined. 

Appeal  from  Fremont  District  Court, 

Saturday,  December  6. 

The  petition  states  that  in  November,  1880,  the  defendant 
sold  the  plaintiff  3,000  bushels  of  shelled  corn,  for  which 
the  plaintiff  agreed  to  pay  26J  cents  per  bushel,  and  that 
the  corn  was  to  be  delivered  in  January,  1881.  The  peti- 
tion further  states  that  the  plaintiff  paid  the  defendant,  at 
different  times  subsequent  to  the  time  the  contract  was 
entered  into,  the  sum  of  $451.  The  contract  was  in  writing, 
and  the  petition  stated  that  the  time  for  the  delivery  of  the 
corn  was  extended  by  parol;  that  plaintiff  had  demanded 
the  corn,  and  defendant  refused  to  deliver  the  same,  or  to 
refund  the  money  received;  that  by  reason  of  the  defendant's 
failure  to  deliver  the  corn  the  plaintiff  had  been  damaged. 
To  recover  such  damages  and  the  money  paid  was  the  object 
of  this  action.  The  defendant  answered  the  petition,  and 
admitted  the  execution  of  the  contract,  and  that  he  had 
received  $350,  but  denied  that  the  time  for  the  delivery  of 
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the  com  had  been  extended,  and  alleged  that  he  had  offered 
to  deliver  the  corn,  but  that  the  plaintiff  had  refused  to 
receive  the  same,  and  that,  because  of  such  refusal,  the 
defendant  had  been  damaged,  for  which  he  asked  judgment. 
Trial  by  jury.  Verdict  for  the  plaintiff  for  $351.70.  On 
motion  of  the  defendant  a  new  trial  was  granted,  on  the 
ground  that  "  the  verdict  is  not  sustained  by  suflScient  evi- 
dence, and  is  contrary  to  the  weight  of  evidence,''  and  the 
plaintiff  appeals 

Stockton  cfe  Keenan,  for  appellant. 
Anderson  <&  Eaton^  for  appellee. 

Sebvebs,  J. — I.  JS either  party  excepted  to  the  instruc- 
tions of  the  court,  and  therein  the  court  said  to  the  jury 
1.  PRACTICE :  that  '^  defendant  admits  that  he  received  $351  on 
evidence  'to  the  Contract,  but  denies  that  he  received  more 
diet.  than  this.     In  settling  the  account,  you  must 

allow  the  plaintiff  at  least  that  amount."  The  court  further 
instructed  the  jury  in  relation  to  the  refusal  of  the  plaintiff 
to  receive  the  corn,  and  left  it  to  the  jury  to  say  whether  the 
contract  had  been  rescinded  by  the  acts  and  conduct  of  the 
plaintiff.  The  jury  must  have  found  that  the  contract  had 
not  been  rescinded,  and  it  is  quite  evident  that  the  jury 
decided  that  the  plaintiff  was  not  entitled  to  recover  any  sum 
as  damages  for  the  failure  to  deliver  the  corn.  The  defendant 
delivered  a  part  of  the  corn.  We  have  some  diflBculty  in 
determining  from  the  evidence  the  number  of  bushels;  but 
counsel  for  the  appellant  state  in  their  argument  that  the 
quantity  delivered  was  one  hundred  and  ninety-nine  bushels 
and  six  pounds.  This  is  not  denied  by  counsel  for  the 
defendant,  and.  we  therefore  assume  it  to  be  correct.  At  the 
contract  price,  the  corn  so  delivered  will  not  amount  to  more 
than  $52.26,  which,  deducted  from  the  $351  which  defendant 
admits  he  received,  leaves  $298.74,  which  sum,  with  inter- 
est, the  plaintiff,  under  the  instructions  of  the  court,  was 
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clearly  entitled  to  recover.  The  court  instructed  the  jury 
that  the  plaintiff  would  be  entitled  to  interest  from  the  time 
the  contract  was  terminated;  and  the  jury  must  have  found, 
under  the  evidence,  that  this  was  May,  1881.  The  trial  was 
on  October  20,  1883.  The  plaintiff  was,  therefore,  entitled 
to  interest  on  $298.74  for  the  period  of  two  years  and  five 
months,  at  six  per  cent,  which  would  amount  to  at  least  the 
sum  of  $43.21,  which,  added  to  $298.74,  amounts  to  $341.95, 
•    being  a  few  cents  more  than  the  verdict. 

There  is  not  the  slightest  conflict  in  the  evidence  in  rela- 
tion to  the  facts  above  stated.  The  verdict  might  have  been 
for  more,  but  it  could  not,  under  the  instructions  of  the 
court,  have  been  for  less.  If  there  had  been  a  conflict  in  the 
evidence,  the  judgment  of  the  district  court  could  not  have 
been  disturbed,  under  the  settled  practice  of  this  court;  but, 
as  no  such  conflict  exists,  and  the  substantial  correctness  of 
the  verdict  can  be  demonstrated  by  a  mathematical  calcula- 
tion, the  district  court  has  no  discretion  in  the  premises, 
and  therefore  erred  in  granting  a  new  trial. 

II.     After  the  motion  for  a  new  trial  had  been  sustained, 

the  plaintiff  filed  a  motion  asking  the  court  to  re-examine 

the  question  determined.     This  motion  was  over- 

2. :  er-  ^ 

ii?Snew?ri^i:  ^ulcd.  It  is  insisted  by  counsel  for  the  defendant 
Sy  m^tion^to  ^^^^  by  filing  such  motion  the  error  in  granting 
reconsider.      ^  ^^^  ^^.j^^  ^^g  waived.     No  authority  is  cited, 

but  we  suppose  counsel  rely  on  the  class  of  cases  in  which  it 
is  held  that  by  filing  an  answer  an  error  committed  in  over- 
ruling a  demurrer  to  the  petition  is  waived.  There  is  a  clear 
distinction,  we  think,  between  such  cases  and  this.  In  the 
case  at  bar,  no  new  pleading  was  filed,  and  the  court  was 
simply  asked  to  correct  an  error,  the  facts  being  precisely 
the  same  as  when  the  error  was  committed.  The  court  could 
have  done  this  on  its  own  motion,  and  the  plaintiff  waived 
nothing  by  asking  the  court  to  reconsider  the  question.  The 
cause  will  be  remanded,  with  directions  to  enter  judgment 
on  the  verdict.         i  Eeyebsed. 
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Mabtin  V.  Mabtin. 

1.  Divorce:  contbactfob  aumont:  validity  of:  code,  §  2203.  The 
power  of  husband  and  wife  to  contract  with  reference  to  the  amount 
which  shall  be  awarded  the  wife  as  alimony,  on  the  dissolution  of  the 
marriage  relation  by  divorce,  has  been  recognized  by  this  court  in  the 
case  of  Blake  v.  Blake,  7  Iowa,  46,  and  subsequent  cases;  and  such  power 
is  not  taken  away  by  §  2203  of  the  Code.  But  courts  will,  in  every  case, 
scrutinize  the  transaction  very  closely,  and  the  contract  will  not  be 
enforced,  unless  it  appears  to  have  been  entered  into  fairly,  and  to  be 
reasonably  just  and  fair  to  the  wife. 

Appeal  from  Fremont  Circuit  Court. 

Satubday,  Decembeb  6. 

Action  fob  divobce.  The  judgment  of  the  circuit  court 
was  for  plaintiflT,  granting  her  a  divorce  and  the  custody  of 
her  minor  child;  also  granting  her  an  allowance  as  alimony. 
Plaintiff  appeals  from  the  portion  of  the  judgment  awarding 
her  alimony. 

Holmes  db  French^  for  appellant. 

J.  W.  Dally ^  for  appellee. 

Keed,  J. — Defendant  alleged,  in  one  division  of  his  answer 
that  before  the  commencement  of  the  suit  he  and  plaint- 
iff, by  mutual  consent  and  agreement,  separated,  and  that 
they  then  entered  into  a  written  contract  by  which  plaintiff 
agreed,  in  consideration  of  the  conveyance  by  him  to  her  of 
certain  real  estate,  and  the  delivery  to  her  of  certain  personal 
property,  and  the  payment  to  her  of  certain  money,  that  in 
her  action  of  divorce  she  would  make  no  claim  for  alimony, 
either  temporary  or  permanent,  and  that  she  would  release 
him  from  all  liability  for  the  support  of  their  minor  child; 
and  he  alleges  that  he  has  fully  performed  all  of  his  under- 
takings in  said  contract.  This  matter  is  pleaded  in  bar  of 
plaintiff's  right  to  recover  alimony,  or  any  allowance  for  the 
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support  of  said  minor  child.  Plaintiff  demurred  to  this 
division  of  the  answer,  on  the  ground  that  the  alleged  con- 
tract was  illegal  and  void.  The  circuit  court  overruled  the 
demurrer,  and  this  ruling  is  assigned  as  error.  That  a  con- 
tract of  this  character  between  husband  and  wife,  during  the 
continuance  of  the  mariage  relation,  would  at  common  law  be 
void,  cannot  be  doubted.  But  it  was  held  in  Blake  v.  Blake^ 
7  Iowa,  46,  that  the  capacity  of  the  parties  to  contract  with 
each  other  was  so  enlarged  by  the  statutes  of  this  state,  as 
that  a  contract  of  this  character,  if  it  was  supported  by  a  just 
and  adequate  consideration,  and  was  untainted  by  fraud,  or 
circumvention,  or  improper  influence,  would  be  enforced;  and 
this  holding  was  adhered  to  in  the  subsequent  cases.  Since 
these  holdings,  however,  the  legislature  enacted  section  2203 
of  the  Code.  This  section  provides  that,  "  when  property  is 
owned  by  either  the  husband  or  wife,  the  other  has  no  interest 
therein  which  can  be  the  subject  of  contract  between  them, 

*  *  *  *  *"  and  it  is  contended  by  plaint- 
iff that  under  this  section  contracts  like  the  one  in  question, 
between  husband  and  wife,  are  prohibited.  If  the  contract  is 
valid,  its  effect,  when  enforced  by  the  judgment  of  the  court, 
is  to  deprive  plaintiff  of  all  interest  in  the  property  of  defend- 
ant,  except  such  as  was  conveyed  or  delivered  to  her  in  pursu- 
ance of  it. 

The  question  whether  the  contract  is  prohibited  by  the 
statute  depends  on  whether  the  wife's  right  to  an  allowance 
out  of  the  estate  of  the  husband  as  alimony,  on  the  dissolution 
of  the  marriage  relation  for  the  fault  of  the  husband,  creates 
in  her  a  right  or  interest  in  his  property.  If,  by  virtue  of 
her  right  to  alimony,  she  has  a  right  or  property  interest  in 
his  estate,  it  is  clear  that  she  cannot  divest  herself  of  that 
right  or  interest  by  contract  with  him.  But  we  are  of  the 
opinion  that  her  right  to  alimony  does  not  create  in  her  an 
interest  in  his  property.  Alimony  is  an  allowance  out  of  the 
estate  of  the  husband  for  the  maintenance  of  the  wife  after 
the  dissolution  of  the  marriage  relation.     During  the  exist- 
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ence  of  that  relation  he  is  under  legal  obligation  to  afford  her 
support,  and,  upon  its  dissolution  by  divorce,  this  obligation 
is  not  determined.  The  judgment  for  alimony  does  not  create 
a  new  obligation  or  duty  in  that  respect.  It  but  determines 
the  extent  of  the  existing  obligation,  and  regulates  the  man- 
ner  of  its  performance.  The  wife's  right  to  a  support  during 
the  existence  of  the  marriage  relation  does  not  create  in  her  a 
property  right  or  interest  in  his  estate.  It  is  in  the  nature 
rather  of  a  demand  against  him,  enforceable  as  ordinary  money 
demands  are  enforced.  "We  think,  therefore,  that  the  power 
of  the  parties  to  contract  with  reference  to  the  amount  which 
shall  be  awarded  the'  wife  as  alimony,  on  the  dissolution  of 
the  marriage  relation  by  divorce,  is  not  taken  away  by  the 
section  of  the  statute  in  question.  The  courts,  however,  will 
in  every  case  scrutinize  the  transaction  very  closely,  and  the 
contract  will  not  be  enforced  unless  it  appears  to  have  been 
fairly  entered  into,  and  ta  be  reasonably  just  and  fair  to  the 
wife. 

By  the  judgment  of  the  circuit  court  the  title  to  all  the 
property  conveyed  to  plaintiff  in  pursuance  of  the  contract  is 
confirmed  in  her;  and,  in  addition  to  this,  defendant  is  required 
to  pay  a  stated  allowance  for  the  support  of  the  minor  child. 
lie  is  also  required  to  pay  the  costs  of  the  proceeding,  includ- 
ing an  attorney  fee  for  plaintiff's  attorney.  We  find  no  evi- 
dence of  any  fraud  or  circumvention  in  the  execution  of  the 
contract.  Plaintiff  voluntarily  entered  into  the  contract,  and, 
by  the  judgment,  she  obtains  all  she  contracted  for,  and  more; 
and  we  think  she  has  no  grounds  of  complaint. 

Affirmed. 
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Hall  v.    The   Chicago,  Bublinoton   &  Quincy  R'y    Co. 

1.  Jii8tioe*s  Court:  fracticb:  demand  for  jurt:  when  to  be  made. 
In  an  action  in  jnstico^s  coart,  if  either  party  desires  a  jory,  demand 
mast  be  made  therefor  **  at  or  before  the  tim^ for  joining:  issue.*'  Code, 
§  3537.  And,  althouprh  defendant  appeared  and  filed  an  answer  within 
15  minutes  after  the  hour  at  which  the  notice  was  returnable,  yet  plaint- 
iff was  not  required  to  gi^e  any  attention  to  the  case  until  one  hour  after 
the  return  hour;  (Code,  §  3525;)  and  '*  the  time  for  joininf?  issue'*  did 
not  expire  until  he  had  a  reasonable  time,  after  appearing  within  the  hoar, 
to  examine  the  answer,  and  determine  what  coarse  he  would  pursoe  in 
relation  thereto;  and  a  demand  for  a  jury  within  such  reasonable  time, 
to  try  the  iisue  raised  by  the  answer,  was  n(fi  too  late,  though  made 
more  than  an  hour  after  the  return  hour.  Where  the  hour  for  appearance 
has  been  extended  by  agreement,  the  time  for  joining  issue  will  be  cor- 
respondingly extended. 

Appeal  from  Mills  Circuit  Cov/rt. 

Satubday,  Decembeb  6. 

John  Y,  Stone,  for  appellant. 

P.  P.  Kellei/y  for  appellee. 

Reed,  J. — This  case  was  broughtoriginally  before  a  justice 
of  the  peace.  The  action  is  on  a  money  demand,  the  amount 
claimed  being  $21.  Judgment  was  rendered  for  plaintiff  in 
the  justice's  court  for  the  amount  claimed.  Defendant  then 
removed  the  cause  into  the  circuit  court  by  writ  of  error.  On 
the  hearing  in  the  circuit  court  the  judgment  of  the  justice 
was  aflSrmed.  The  cause  comes  into  this  court  on  the  follow- 
ing certificate  of  the  trial  judge,  viz.:  "  It  is  hereby  certified 
that  there  is  a  question  of  law  involved  in  this  cause,  upon 
which  it  is  desirable  to  have  an  opinion  of  the  supreme  court, 
to-wit:  The  original  notice  was  made  returnable  before  a 
justice  of  the  peace  at  9  o'clock  a.  m.  Within  15  minutes 
thereafter  defendant  filed  answer.  The  parties  did  not  then 
immediately  proceed  with  the  trial,  but  waited  until  after  10 
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o'clock  for  another  of  plaintiff's  attorneys  to  come  to  take 
part  in  the  trial.  At  10  minutes  past  10  o'clock,  and 
before  the  trial  had,  in  fact,  been  commenced,  the  plaintiff, 
for  the  first  time,  demanded  a  jury,  which  was  granted  by  the 
court,  against  the  objections  of  the  defendant.  Did  the 
demand  for  a  jury  come  too  late?  Was  the  plaintiff  entitled 
to  a  jury  at  that  stage  of  the  proceedings?"  It  is  provided  by 
section  8537  of  the  Code  that  "  unless  one  of  the  parties 
demand  a  trial  by  jury  at  or  before  the  time  for  joining  issue, 
the  trial  shall  be  by  the  justice;"  and  it  is  quite  apparent 
that  the  true  answer  to  the  question  certified  depends  on  the 
construction  which  shall  be  put  upon  the  words  "  at  or  befoi'e 
the  time  for  joining  issue,"  as  used  in  this  section. 

The  proceedings  in  a  justice's  court  are  governed  by  substan- 
tially the  same  rules  which  are  applied  in  the  circuit  court. 
Sections  3516-3530.  The  same  pleadings  may  be  filed  there 
which  are  required  to  be  filed  in  like  cases  in  the  circuit  court, 
or  they  may  be  stated  orally  by  the  parties  and  written  down 
by  the  justice  on  his  docket,  and  any  pleading  may  then  be 
assailed  by  motion  or  demurrer,  the  same  as  in  the  circuit 
court.  The  issue  cannot  be  said  to  be  joined  in  any  case 
until  all  questions  relating  to  the  pleadings  are  settled,  and, 
so  long  as  the  right  remains  to  either  of  the  parties  to  assail 
any  pleading  by  motion  or  demurrer,  "  the  time  for  joining 
issue"  has  not  expired.  When  defendant  filed  its  answer, 
plaintiff  had  the  right,  if  he  deemed  it  objectionable  in  any 
respect,  to  assail  it  by  motion  or  demurrer,  and  he  had  a  rea- 
sonable time  within  which  to  do  this.  But  he  was  not 
required  to  appear  or  give  any  attention  to  the  answer  until 
10  o'clock.  Section  3526.  If  he  had  not  appeared  until  that 
hour,  no  advantage  could  have  been  taken  of  his  absence,  but 
he  would  have  had  a  reasonable  time  thereafter  in  which  to 
examine  the  answer  and  determine  whether  he  would  go  to 
trial  on  the  pleadings  as  they  then  stood,  or  file  a  reply  to 
the  answer,  or  assail  it  by  motion  or  demurrer;  and  "  the  time 
for  joining  the  issue"  would  not  have  expired    until   he  had 
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liad  an  opportunity  to  do  this.  The  parties,  by  agreement,  as 
we  infer,  awaited  the  arrival  of  one  of  plaintiff's  counsel,  and 
he  arrived  at  the  office  of  the  justice  after  10  o'clock. 

Tlie  agreement  does  not  appear  to  have  been  coupled  with 
any  condition  as  to  the  pleadings.  Nor  does  it  appear  that 
plaintiff  had  determined  what  course  he  would  take  with  ref- 
erence to  them.  He  had  the  right,  as  we  have  seen,  to  plead 
to  the  answer  after  10  o'clock,  and  we  think  the  agreement 
to  wait  until  the  counsel  arrived  operated  to  continue  his 
right  in  that  regard  until  that  time.  If  his  attorney,  when  he 
arrived,  had  deemed  it  important  to  file  a  reply,  or  to  assail 
the  answer  by  motion  or  demurrer,  there  can  be  no  doubt  that 
he  would  have  had  the  right  to  do  so.  We  think,  therefore, 
that  the  circuit  court  rightly  held  that  the  demand  for  a  trial 
by  jury  was  not  too  late,  and  the  judgment  is  accordingly 

Affibmed. 


KUBTZ  &  BlTTINOER  V.  IIoFFMAN. 

1.  Appeal  to  Supreme  Court:  amount  in  controveust:  jubisdic- 

TiON.  Where  the  petition  claimed  leas  than  $100,  and  the  answer 
allej?ed  payment  of  more  than  $100,  but  did  not  set  ap  a  counter-claim, 
nor  ask  judgrment  agrainst  plaintiff  for  any  balance,  the  amount  in  con- 
troversy was  less  than  $100;  and  this  court  has  no  jurisdiction  to 
entertain  an  appeal  in  such  case,  without  the  certificate  of  the  trial 
judge  required  by  §  3173  of  the  Code,  even  though  the  case  was  tried 
below,  and  is  presented  in  this  court,  on  the  theory  that  the  answer  did 
plead  a  counter-claim. 

2.  : : :  COUNTER-CLAIM  ABANDONED.    In  the  casc  above 


stated,  even  if  it  were  admitted  that  the  answer  pleaded  a  counter-claim 
for  more  than  $100,  yet,  if  defendant  failed  to  support  it  by  any  evi- 
dence, he  thereby  abandoned  it,  and  the  amount  claimed  therein  could 
no  loufirer  be  said  to  be  *'  in  controversy,'*  within  the  meaninsr  of  §  3173 
of  the  Code. 

Appeal  from  Linn  Circuit  Court. 
Saturday,  December  6. 
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Action  upon  an  accoant  for  goods  and  merchandise.  There 
was  a  judgment  upon  a  verdict  against  defendant,  from  which 
he  appeals. 

Charles  W.  Kepler^  for  appellant. 

Davis  <&  Brooksj  for  appellee. 

Beck,  J. — I.     The  petition  declares  upon  an  account,  and 

claims  to  recover  thereon  $83.     The  account   is   made   an 

exhibit,  which  shows  certain  credits,   and  that 

1.  Appeal lo  .11  -i  i   .      ./**        1  .  , 

supreme  there  IS  a  balance  due  plaintiffs,  which  thej  seek 
cSitroveray  •  ^^  rccover  In  this  action.  The  answer  denies  "  the 
juriftdictiou.  correctness  of  all  items  charged  against  defend- 
ant," and  alleges  that  he  "  is  entitled  to  a  further  credit  of 
$125  on  account  of  wood  sold."  The  answer  also  pleads  the 
bar  of  the  statute  of  limitations.  It  does  not  set  up  a  counter- 
claim, and  asks  no  judgment  against  plaintiff,  except  for  costs. 

II.  Upon  this  statement  of  the  contents  of  the  pleadings, 
it  clearly  appears  that  "  the  amount  in  controversy  between 
the  parties,  as  shown  by  the  pleadings,  does  not  exceed 
$100."  Code,  §  3173,  provides  that  in  such  a  case  an  appeal 
will  not  lie  except  upon  the  certificate  of  the  judge,  which 
was  not  given  in  this  case.  While  the  allegations  of  the 
answer  show  that  defendant's  account  exceeds  $100,  yet  he 
claims  no  judgment  thereon;  he  simply  shows  by  his  answer 
that  he  has  paid  plaintiff  a  sum  exceeding  $100,  and  seeks  upon 
this  allegation  to  defeat  plaintiff's  claim,  which  is  less  than 
$100.  The  amount  in  controversy,  therefore,  is  less  than 
$100.  The  defendant,  in  fact,  pleaded  no  connter-claim  in 
his  answer.  He  simply  sets  up  the  item  of  his  account  as 
payment ^rt?  tanto  upon  plaintiff's  claim. 

III.  Bat  plaintiff's  counsel  admit  that  the  answer  does 
plead  a  counter-claim,  and  the  court  below  was  also  led  into 
that  view.  But  we  are  not  bound  to  adopt  this  erroneous 
conclusion.  Because  counsel  for  plaintiff,  in  their  argument 
in  support  of  the  decision  of  the  court  below,  take  an  errone- 
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OU8  position,  we  are  not  bound  to  reverse  the  judgment, 
when  their  exist  other  reasons,  which  are  sound,  requiring 
its  affirmance. 

IV.     But,  even  should  we  adopt  the  view  of  counsel  and 
the  court  below,  we  are  of  the  opinion  that,   in  the  ease 

as  tried,  the  sum  claimed  by  plaintiff  was  the 

" -*:  coun-    only  amount  in  controversy.     The  court  below 

abandoned,  directed  the  jury  that  defendant's  counter-claim 
should  not  be  considered,  for  the  reason  that  no  testimony  in 
support  thereof  was  introduced  in  evidence  upon  the  trial. 
This  instruction  was  not  excepted  to,  nor  is  it  complained  of 
in  this  court.  The  fact  it  recites  must  be  regarded  as  a 
verity.  By  failing  to  support  by  evidence  his  counter-claim, 
if  it  was  pleaded,  defendant  abandoned  it.  There  was,  there- 
fore, at  the  trial  np  amount  in  controversy  exceeding  plaintiff's 
claim.  Now,  if  defendant  really  pleaded  the  counter-claim, 
and  on  the  trial  abandoned  it,  or  admitted  that  he  was  not 
entitled  to  recover  thereon,  or  in  any  other  way  withdrew  it 
from  the  consideration  of  the  court,  the  amount  set  out  in 
his  pleading  as  a  counter-claim  was  not  in  controversy.  Not 
only  must  the  pleadings  show  a  sura  in  excess  of  $100  to  be 
involved  in  the  suit,  but  that  sum  must  be  in  controversy. 
It  cannot  be  so  regarded  if,  by  admission  at  the  trial,  or 
abandonment  of  the  claim,  it  is  withdrawn  from  the  con- 
sideration and  decision  of  the  court. 

We  reach  the  conclusion  that  we  have  no  jusisdiction  in 
the  case.     The  appeal,  therefore,  must  be 

Dismissed. 
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Norman  v.  Winoh.  Im  sw; 

1.  Damages:  measure  of:  breach  of  covenant  of  sbizik.    In  an        lULJ?? 

action  for  breach  of  covenant  of  seizin,  if  plaintiff  had  been  ousted  from 
the  land  by  reason  of  the  breach,  the  measure  of  her  damages  would 
have  been  the  consideration  paid,  and  interest ;  but  where  she  made  no 
proof  of  the  consideration  paid,  and  failed  to  show  that  there  was  any 
threatened  disturbance  of  her  possession,  she  was  entitled  to  recover,  if 
at  all,  only  nominal  damages.    NoaUr  v.  Hunt,  18  Iowa,  212,  followed. 

2.  New  Trial:  failure  to  assess  nominal  damages.    An  omission  to 

assess  nominal  damages,  where  there  is  a  mere  technical  right  to  recover, 
is  no  ground  for  a  new  trial.  Watson  v.  Van  Meter,  43  Iowa,  76,  fol- 
lowed. 

Appeal  from  Monona,  District  Court. 

Satubdat,  December  6. 

This  is  an  action  at  law.  It  was  originally  commenced  by 
A.  J.  Norman  and  Lucinda  M.  Norman,  as  plaintiffs.  A  motion 
was  made  by  defendant  attacking  the  petition.  The  mo- 
tion was  sustained.  Thereupon  A.  J.  Norman  dismissed  the 
action  as  to  himself,  and  the  present  plaintiff,  Lucinda  M. 
Norman,  filed  a  new  petition,  in  which  she  sought  to  recover 
of  the  defendant  the  sum  of  $25  for  failure  to  enter  satisfac- 
tion of  a  certain  mortgage,  and  she  also  claimed  that  she  was 
entitled  to  recover  damages  of  the  defendant  for  a  breach  of 
the  covenant  of  seizin  in  a  conveyance  of  five  acres  of  land, 
executed  by  the  defendant  to  her.  No  evidence  was  offered 
upon  the  cause  of  action  for  the  alleged  failure  to  satisfy  the 
mortgage.  There  was  a  trial  to  the  court  upon  the  cause  of 
action  for  a  breach  of  covenant,  and  a  judgment  was  rendered 
for  the  defendant  for  costs.     Plaintiff  appeals. 

S.  S.  Cochran^  for  appellant. 

J.  W.  Bamkart^  for  appellee. 

RoTHROCK,  Ch.  J. — I.  Complaint  is  made  because  the  court 
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rendered  a  judgment  against  A.  J.  Norman  for  costs.  The 
record  does  not  show  that  a  judgment  was  rendered  against 
him,  and  it  does  not  appear  that  he  appeals.  We  ought  not 
to  be  called  upon  to  presume  that  a  judgment  was  rendered 
against  a  person  not  a  party  to  the  action. 

II.  It  appears  that  on  the  twenty-sixth  day  of  June,  1873, 
William  N.  Perry  conveyed  the  land  in  controversy  by  a 
deed  of  general  warranty  to  one  La  Soward.  La  Soward  con- 
veyed to  Winch  by  deed  of  general  warranty  on  the  fourth  day 
of  January,  1877,  and  Winch  conveyed  to  the  plaintiff  in 
January,  1881.  Perry  did  not  have  the  legal  title;  but  La 
Soward  took  actual  possession  of  the  land  when  it  was  con- 
veyed to  him,  and  the  subsequent  grantees  have  had  actual 
possession  since.  The  plaintiff  has  never  been  disturbed  in 
her  possession,  and  more  than  ten  years  have  elapsed  between 
the  commencement  of  the  possession  by  La  Soward  and  the 
commencement  of  this  suit.  The  plaintiff  does  not  offer  to 
surrender  the  land.  What  she  evidently  seeks  is  to  hold  the 
land  and  recover  damages  for  its  value.  If  she  were  ousted 
from  the  land  by  reason  of  the  breach  of  the  covenant,  her 
measure  of  damages  would  be  the  consideration  paid,  and 
interest.  She  makes  no  proof  of  the  consideration,  and  she 
does  not  show  that  there  is  any  threatened  disturbance  of  her 
possession.  Under  these  circumstances,  if  entitled  to  recover 
at  all,  her  damages  are  merely  nominal.  Nosier  v.  Hunt^  18 
Iowa,  212.  And  "  an  omission  to  assess  nominal  damages, 
where  there  is  a  mere  technical  right  to  recover,  is  no  ground 
for  a  new  trial."  Iludapeth  v.  Allen,  26  Ind.,  167;  Watso?^ 
V,  Van  Meter,  43  Iowa,  76. 

Affirmed. 
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MiLNER   ET   AL.    V.    DaVIS    ET    AL. 

1.  Fraudulent  Convey aAoe :  brother  to  brother:  evidence 
ESTABLISHING.  A  Conveyance  by  one  of  the  defendants  to  his  brother 
of  his  interest  in  his  mother's  estate,  under  the  circumstances  disclosed 
by  the  evidence,  (see  opinion,)  AeZd  void,  as  being  in  fraud  of  creditors. 

Appeal  from  PottawaMaime  District  Court. 

Saturday,  December  6. 

Action  in  equity.  Decree  for  the  plaintiflfe,  and  defend- 
ants appeal. 

E.  A.  Bdbcock^  for  appellants. 

Dailey  <£  Smithy  for  appellees. 

Seeyers,  J. — The  defendants  are  brothers,  and  the  plaint- 
iffs claim  that  M.  J.  Davis  sold  to  Joshua  Davis,  his  co-de- 
fendant, a  large  amonnt  of  real  and  personal  property,  for 
the  purpose  of  hindering,  delaying  and  defrauding  his  cred- 
itors. The  mother  of  the  defendants  died  on  December  7, 
1881.  The  property  sold  was  inherited  from  her,  and  con- 
sisted of  real  estate,  horses,  cattle,  sheep,  hogs,  wool,  wheat, 
corn,  farming  utensils  and  money;  the  interest  of  M.  J. 
Davis  therein  being  the  undivided  one-sixth  part.  Within 
less  than  ten  days  after  he  inherited  the  property,  M.  J. 
Davis  sold  such  interest.  The  two  brothers  lived  at  that 
time  about  six  miles  from  each  other,  and  M.  J.  Davis 
reached  the  house  of  his  brother  Joshua  at  a  very  early  hour 
in  the  morning,  and  the  sale  was  made  immediately  there- 
after. M.  J.  Davis  did  not  look  at  the  personal  property, 
and  did  not  know  how  many  horses,  cattle,  hogs,  or  how 
much  grain  there  was.  He  had  no  knowledge  of  the  value 
of  the  farming  utensils,  nor  the  amount  of  money  on  hand 
at  the  decease  of  his  mother,  except  what  he  learned  in  rela- 
tion   thereto   from   Joshua   during   the   negotiations.     Tlie 
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property  was  sold  in  a  lump,  or  all  together.  If  a  separate 
valae  was  placed  on  anj  article,  the  defendants  are  unable  to 
state  what  such  value  was. 

Joshua  agreed  to  give  $885  for  the  entire  interest  of  M.  J. 
Davis,  and  the  latter  accepted  it;  $300  to  be  paid  in  two 
years,  the  same  amount  in  four  years,  and  the  residue  in  six 
years,  without  interest.  M.  J.  Davis  was  largely  indebted, 
and  we  are  satisfied  that  Joshua  had  knowledge  of  this  fact 
The  inadequacy  of  the  consideration  is  not  great,  but  the 
interest  of  M.  J.  Davis  in  his  mother's  estate  was  worth,  as 
we  find  from  the  evidence,  from  $200  to  $300  more  than 
Joshua  agreed  to  give.  Besides  this,  the  notes  given  were 
not  worth  their  face  value.  Keducing  the  notes  to  their 
cash  value,  we  think  the  inadequacy  of  the  consideration 
agreed  to  be  paid  for  the  property  was  at  least  $500.  The 
sale  was  made  in  an  unusual  manner.  It  was  made  at  an 
unusual  hour,  in  a  hurried  manner  and  without  examination 
of  the  property  sold.  Joshua  had  but  little,  if  any,  knowU 
edge  of  the  value  of  a  portion  of  the  real  estate. 

Without  setting  out  the  evidence  at  length,  or  commenting 
thereon  to  any  greater  extent,  we  deem  it  sufScient  to  say 
that  we  have  each  separately  read  the  evidence,  and  sepa- 
rately reached  the  conclusion  that  the  judgment  in  the  dis- 
trict court  must  be 

A.FFIBMED. 
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starry  t.  Korab,  Garnishee. 


Stabby  V.  KoBAB,  Oabnishee. 

1.  Gamislunent:  bstoppi^l  of  oarnisheb:  facts  mot  amounting 
TO.  Where  the  garnishee,  before  the  execution  was  issued  on  which  he 
was  garnished,  stated  to  the  execation  plaintiff  that  he  was  indebted  to 
the  execution  defendant,  and  that  he  would  withhold  payment  until  he 
could  be  served  with  notice  of  garnishment,  thereby  inducing  plaintiff 
to  sue  out  an  execution  and  to  have  a  notice  of  garnishment  served,  held 
that  the  garnishee  was  not  thereby  estopped  from  denying  that  he  was 
indebted  to  the  execution  defendant  at  the  time  he  was  garnished. 
His  failure  to  withhold  payment,  being,  at  most,  a  failure  to  perform  an 
executory  contract,  was  no  ground  for  an  estoppel,  and  recovery  for  such 
breach,  if  it  were  possible,  could  not  be  had  by  proceedings  in  garnish- 
ment 

Appeal  from  Cedar  Mapids  Superior  Court. 
Monday,  Dbcembeb  8. 

This  is  an  appeal  from  an  order  in  a  garnishment  proceed- 
ing discharging  the  garnishee.  Plaintiff  obtained  judgment 
against  one  Joseph  Lustick,  on  which  execution  issued,  and 
appellee  was  garnished  as  a  supposed  debtor  of  the  defendant 
in  execution.  At  the  proper  time  he  appeared,  and  answered 
that  he  was  not  indebted  to  said  Lustick  in  any  sum,  and  that 
he  did  not  have  any  property  in  his  possession  belonging  to 
him.  Plaintiff  filed  a  pleading  controverting  this  answer,  in 
which  it  is  alleged  that,  in  a  conversation  had  between  plaint- 
iff and  garnishee  before  the*  execution  was  issued,  garnishee 
stated  that  he  was  indebted  to  Lustick  in  a  certain  sum,  and 
that  he  would  not  pay  the  same  to  Lustick  until  plaintiff  had 
an  opportunity  to  procure  the  issuance  of  an  execution  on  said 
judgment,  and  serve  notice  of  garnishment  on  him  thereun- 
der; and  that,  relying  on  this  representation,  and  believing  it 
to  be  true,  plaintiff,  at  great  expense  and  trouble  to  himself, 
procured  said  execution  to  issue,  and  caused  the  garnishee  to 
be  served  with  notice  of  garnishment  thereunder;  and  that  the 
garnishee  is  now  estopped  by  his  representation  and  conduct 
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from  denying  that  he  was  indebted  to  Lustick  at  the  time  he 
was  served  with  the  notice.  The  garnishee  demurred  to  this 
pleading,  on  the  ground  that  it  did  not  show  that  he  was  in 
fact  indebted  to  Lustick  when  the  notice  of  garnishment  was 
served,  and  that  the  facts  averred  in  the  pleading  did  not 
create  an  estoppel.  The  demurrer  was  sustained,  and,  plaint-, 
iff  declining  to  plead  further,  judgment  was  entered  discharg- 
ing the  garnishee.     Plaintiff  appeals. 

Blake  <&  Hormel^  for  appellant. 

Bowman  dh  Swisher,  for  appellee. 

Reed,  J. — The  purpose  of  the  pleader  was  undoubtedly  to 
set  up  in  the  pleading  controverting  the  answer  of  the  garnishee 
what  is  denominated  an  equitable  estoppel.  The  effect  of  such 
estoppel  is  to  preclude  the  party  from  asserting  a  strict  legal 
right,  on  the  ground  that  his  assertion  of  such  right,  under  the 
circumstances  of  the  case,  would  be  against  equity  and  good 
conscience.  The  pleading  assumes  that  at  the  time  the  notice 
of  garnishment  was  served  on  the  garnishee  he  was  not  in 
fact  indebted  to  Lustick,  and  that  on  strict  legal  grounds  he 
was  entitled  to  be  discharged.  But  the  claim  is  that,  having 
induced  plaintiff,  by  the  representation  that  he  was  indebted 
to  Lustick,  to  institute  the  garnishment  proceeding  and  incur 
the  expense  and  trouble  incident  thereto,  it  would  be  mani- 
festly unjust  and  inequitable  in  him  to  assert  his  exemption 
from  liability  thereon.  And  th^  question  presented  by  the 
record  is  whether,  under  the  facts  stated  in  the  pleading,  the 
garnishee  is  estopped  to  deny  that  he  is  indebted  to  Lustick. 

It  will  be  observed  that  the  representation  on  which  plaint- 
iff claims  to  have  acted  in  instituting  the  garnishment  pro- 
ceedings consisted  (1)  in  the  statement  of  a  matter  of  fact, 
viz.,  that  the  garnishee  was  at  that  time  indebted  to  Lustick 
in  a  certain  amount;  and  (2)  in  a  promise  or  agreement  as  to 
his  conduct  in  the  future,  viz.,  that  he  would  withhold  the- 
amount,  and  not  pay  it  over  to  Lustick,  until  plaintiff  would 
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have  an  opportDnitj  to  procure  an  execution  to  issue,  and 
notice  of  garnishment  to  be  served  upon  hira.  But  it  does 
not  appear  from  the  averments  of  the  pleading  that  the  state- 
ment as  to  the  matter  of  fact  was  not  true  when  it  was  made; 
that  is,  it  is  not  averred  that  the  garnishee  was  not  indebted 
to  Lustick  at  the  time  the  representation  was  made.  Some 
time  elapsed  between  the  making  of  the  representation  and 
the  service  of  the  garnishment  notice,  and,  for  anything  that 
appears  in  the  pleading,  the  garnishee  may  have  been  indebted 
to  Lustick  at  the  time  of  the  representation,  and  have  paid  the 
amount  to  him  before  the  notice  was  served  upon  him.  If 
those  are  the  facts,  the  injury  and  damages  which  would 
result  to  plaintiff  in  case  of  the  garnishee's  discharge  would 
be  occasioned,  not  by  his  denial  of  the  truth  of  his  statement 
that  he  was  indebted  to  Lustick,  but  by  his  failure  to  perform 
the  agreement  to  retain  in  his  hands  the  amount  of  the 
indebtedness  until  the  notice  of  garnishment  should  be  served 
upon  him.  But  an  estoppel  does  not  arise  from  the  mere 
failure  of  a  party  to  perform  an  executory  agreement. 

The  doctrine  of  estoppel  is  applied  to  prevent  the  injustice 
which  would  result  if  one  who  has  once  asserted  the  exist- 
ence of  a  fact,  and  thereby  induced  another  to  act  in  the 
belief  of  the  truth  of  that  statement,  so  as  to  change  his  pre- 
vious position,  were  permitted  afterwards  to  deny  its  truth. 
Under  such  circumstances,  and  as  against  the  one  who  made 
the  statement,  the  law  is  that  it  shall  be  conclusively  pre- 
sumed to  be  true.  PicTcard  v.  Sears,  6  Adol.  &  E.,  469. 
But  it  is  difficult  to  conceive  a  case  in  which  one  who  is  sued 
for  the  mere  failure  to  perform  an  executory  agreement  would 
l)e  precluded  by  the  law  from  making  any  defense  against  the 
claim.  It  may  be  that  plaintiff  has  a  cause  of  action  against 
the  garnishee  on  the  agreement;  but,  if  so,  he  clearly  cannot 
enforce  it  in  this  proceeding.  His  remedy  in  that  case  must 
be  sought  in  an  original  action  against  the  party  as  defend- 
ant. In  this  proceeding,  if  he  can  recover  at  all,  he  can  do 
so  only  by  showing  either  that  the  garnishee  was  indebted  to 
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the  defendant  in  execution  when  the  notice  of  garnishment 
was  served  on  him,  or  that  such  a  state  of  facts  existed  that 
he  is  estopped  to  deny  that  he  was  so  indebted.  The  plead- 
ing in  qnestion,  in  our  opinion,  does  not  show  either  of  theee 
states  of  fact. 

Affibmed. 


Coffey  v.  "Wilson  et  al. 

1.  Exemption  from  Execution:   food  prep  abed  for  boardebs. 

Food  prepared  by  a  restaurant  keeper  for  his  boarders  is  not  exempt 
from  execution.    Code,  §  §  8072,  3073. 

2.  Execution :  oppressive  levy:  what  is  not.    The  fact  that  the  food 

levied  upon  in  this  case  was  intended  for  special  ose  in  providing  a  meal 
for  plaintiff  *s  boarders,  and  that  it  did  not  sell  for  as  much  as  it  woiild 
have  brought  to  plaintiff  if  used  in  his  business  as  a  restaurant  keeper, 
did  not  render  the  levy  oppressive  in  such  sense  that  defendants  would 
be  liable  therefor. 

3. :  SALE  without  notice:  statutory  penalty.    Where  an  offi- 


cer sells  property  under  execution,  v^ithout  notice,  for  a  sum  equal  to  its 
value,  and  applies  the  proceeds  on  th^  execution  and  costs,  and  the 
owner  sustains  no  actual  damage  by  reason  of  the  want  of  notice,  he  is 
not  entitled  to  recover  the  penalty  provided  by  section  8081  of  the  Code. 


# 


Appeal  from  Linn  District  Court. 
Monday,  December  8. 

Action  upon  the  oflScial  bond  given  by  a  constable.  There 
was  a  judgment  npon  a  verdict  for  defendants.  Plaintiff 
appeals. 

J,  B.  Young  and  Stoneman^  Rickel  c6  Eastman^  for 
appellant. 

Deacon  c6  Smithy  for  appellees. 

Beck,  J. — I.     The  plaintiff  was  the  keeper  of  a  restaurant, 
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and  defendant,  Wilson,  being  a  constable,  held  an  execution 

1.  EXEMPTION  against  him,  issued  by  a  justice  of  the  peace, 
tion:  food""  The  Constable  levied  an  execution  upon  the  food 
boarders.        prepared  for  dinner  on  a  certain  day  by  plaintiff 

for  his  boarders,  and  sold  it  upon  the  writ,  without  giving 
the  notice  prescribed  by  the  statute.  In  the  first  count  of 
the  petition  plaintiff  seeks  to  recover  upon  the  ground  that 
the  property  was  exempt  from  execution,  and  that  the  levy 
was  oppressive. 

II.  The  district  court  instructed  the  jury  that,  if  the  food 
levied  upon  by  defendant  was  intended  and  prepared  for 
plaintiff's  boarders,  it  was  not  exempt  from  execution.  The 
instruction  is  correct.  The  law  exempts  from  execution  the 
necessary  provisions  for  the  use  of  the  family  of  the  debtor 
for  six  months.  Code,  §  3072.  But  the  word  "family" 
here  used  does  not  include  strangers  or  boarders  lodging  with 
the  family.  Section  3073.  The  court,  therefore,  upon  this 
point,  rightly  instructed  the  jury. 

III.  The  plaintiff  insists  that  the  levy  was  oppressive,  for 
the  reason  that  the  property  was  absolutely  worthless  for  the 

purpose  of  sale.     The  question  of  defendant's 

2.  EXECUTION:    ^      ^  ^ 

OT*.®^J|tj3  good  faith  and  the  value  of  the  property  were 
^^^  properly  submitted  to  the  jury  by  the  instruc- 

tions. The  fact  that  the  property  was  intended  for  special 
use  in  providing  a  meal  for  plaintiff's  boarders,  and  that  it 
did  not  realize,  upon  the  sale,  the  amount  of  money  it  would 
have  brought  to  plaintiff  if  used  in  his  business,  does  not 
render  defendants  liable.  The  instructions  given,  as  applica- 
ble to  this  branch  of  the  case,  are  correct. 

IV.  The  second  count  seeks  to  recover  the  penalty  for 
sales  made  by  oflScers  without  notice,  provided  by  Code,  § 

^  3081,  which  is  in  this  language:     "An  oflBcer 

tice'stotuto  ^^I'^^^g  without  the  notice  above  prescribed  shall 

penalty.  forfeit  one  hundred  dollars  to  the  defendant  in 

execution,  in    addition   to  the    actual    damages    sustained 

thereby."  Plaintiff  claims  that,  the  notice  required  by  the 
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statute  not  being  given,  the  constable  is  liable  under  this  sec- 
tion in  this  action. 

The  district  court  instructed  the  jury  that  if  they  found 
that  the  constable  sold  the  property  without  notice  for  a  sum 
equal  to  its  value,  and  applied  tlie  proceeds  upon  the  execu- 
tion and  costs,  and  plaintiff  sustained  no  actual  damages  by 
reason  of  the  want  of  notice,  in  that  case  plaintiff  is  not  enti- 
tled to  recover  upon  the  second  count.  We  think  the  instruc- 
tion is  correct.  The  statute  declares  that  plaintiff  is  entitled 
to  recover  the  penalty,  "  in  addition  to  the  actual  damages 
sustained"  by  him.  If  there  be  no  actual  damages  the 
penaty  cannot  be  recovered,  for  it  cannot,  in  that  case,  be  "  in 
addition  to  the  actual  damages  sustained."  This  conclusion 
is  in  harmony  with  justice  and  the  doctrines  of  the  law, 
which  will  not  inflict  a  penalty  where  no  wrong  has  been 
done,  and  the  party  claiming  it  has  suffered  no  loss  or  injury. 
The  instructions  refused  are  in  conflict  with  the  conclusions 
we  have  announced.  The  evidence  gives  suflBcient  support 
to  the  verdict. 

The  foregoing  views  dispose  of  all  questions  in  the  case. 

Affirmed. 


Sweezy  v.  Jones  et  al. 


1.  Judgment:  lien  on  leasehold:  bale  of  leasehold  ok  execu- 

tion :  EQUITABLE  AID.  A  judfoneiit  18  a  lien  o&  the  debtor's  leasehold 
interest  in  land,  and  it  follows  the  leasehold,  though  conveyed  to  other 
persons;  (First  Nat.  Bank  of  Davenport  r.  Bennett^  40  Iowa,  537;)  and 
such  leasehold  may  be  sold  upon  execution,  after  conveyance,  without 
the  aid  of  equity;  and  an  action  in  equity  for  that  purpose  cannot  be 
maintained. 

2.  :  LIEN  ON  BIGHT  TO  PUBCHA8E  LAND.    The  right  to  purchasB 

land  at  one*s  option,  at  a  certain  price,  is  not  such  an  interest  in  land 
that  a  judgment  against  the  holder  of  the  option  will  be  a  lien  thereon. 

Appeal  from  Clay  District  Court, 
•  Monday,  December  8. 


Digitized  byLjOOQlC 


DECEMBER  TERM,  1884.  273 

Sweezy  v.  Jones  et  al. 

Action  in  equity  to  establish  a  judgment  lien  upon  cer- 
tain land  in  Clay  county.  The  plaintifi*  showed  in  his  peti- 
tion that  he  holds  two  judgments,  rendered  in  the  circuit 
court  of  Clay  ct)unty,  against  the  defendant,  Edward  Jones; 
that  Jones,  after  the  rendition  of  the  judgments,  was  the 
owner  of  an  interest  in  the  land  in  question,  such  interest 
having  been  derived  from  the  state  of  Iowa  by  reason  of  a- 
contract  with  the  trustees  of  the  agricultural  college,  whereby 
they  leased  to  him  the  land  for  the  term  of  ten  years,  com- 
mencing November  13,  1874,  with  the  right,  if  he  so  elected, 
tx)  purchase  the  same  at  a  designated  price.  The  plaintiff 
also  showed  in  his  petition  that  Jones  sold  and  assigned  the 
lease  to  the  defendant,  Jane  Hughes,  and  that  she  sold  and 
assigned  the  same  to  the  defendant,  W.  J.  Davis,  and  that 
Davis  elected  to  purchase,  and  did  purchase,  under  the  option 
given,  and  has  acquired  a  patent  to  the  land  from  the  state. 
The  plaintiff  also  showed  in  his  petition  that  Jones  is  insol- 
vent. To  the  petition  the  defendancs,  Jane  Hughes  and  W. 
J.  Davis,  demurred,  and  the  demurrer  was  sustained.  The 
plaintiff  elected  to  stand  upon  his  petition,  and  judgment  wa& 
rendered  against  him  for  costs.     He  appeals. 

Hulibard  &  Hughes^  for  appellant. 

Parker  dk  JHchardsorij  for  appellees. 

Adams,  J. — The  plaintiff  insists  that  Jones  had  two  distinct 
interests  in  the  land  upon  which  his  judgments  attached  as  liens, 
to-wit,  hjs  interest  as  lessee,  and  his  interest  existing  by  rea- 
son of  the  option  given  him  to  purchase.  For  the  purpose 
of  the  opinion,  it  may  be  conceded  that  his  judgments  were 
liens  upon  the  leasehold  interest.  But  we  are  not  able  to  see 
how,  if  this  is  so,  he  needed  the  aid  of  a  court  of  equity. 
Where  a  judgment  operates  as  a  lien  upon  a  leasehold  inter- 
est, all  the  creditor  needs  to  do  is  to  sell  the  same  upon  exe- 
cution. That  such  interest  may  be  thus  sold  was  held  in 
First  Nat,  Bank  of  Davenpoi^t  v.  Bennett^  40  Iowa,  537. 
Vol.  LXV— J8 
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There  is  nothing  which  a  court  of  equity  can  do  to  advance 
the  interests  of  the  creditor. 

As  to  the  interest  said  to  exist  by  reason  of  the  option 
given  to  Jones  to  purchase,  we  have  to  say  that  we  do  not 
think  it  sucli  as  to  constitute  a  right  in  the  land,  and  do  not 
think  that  a  judgment  lien  can  attach  upon  it,  or  be  estab- 
lished by  decree.  The  person  holding  the  right  of  option  is 
not  a  purchaser.  He  becomes  such  only  by  exercising  his 
right  of  option,  and  not  until  he  becomes  a  purchaser  does 
he  acquire  anything  which  a  court  of  law  or  equity  can  recog- 
nize.  We  do  not  think,  indeed,  if  Jones  had  had  nothing 
more  than  a  mere  right  of  option  not  exercised,  that  it  would 
have  been  claimed  that  he  had  anything  that  could  have  been 
sold  upon  execution.  Now,  while  it  is  true  that  he  did  have 
more,  yet  what  he  had  in  addition  was  a  distinct  interest,  and, 
as  to  that,  we  have  seen  that  the  plaintiff  did  not  need  the 
aid  of  a  court  of  equity.  We  think  that  the  demurrer  was 
rightfully  sustained. 

Affirmed. 


Beett  v.  Myers. 


1.  Practice:  motion  to  cancel  judgment:  authority  of  court.  In 

the  absence  of  statutory  authority,  a  court  has  no  jurisdiction  to  cancel 

a  judgment  on  motion  based  upon  grounds  existing  prior  to  its  rendition . 

Section  2867  of  the  Code  does  not  give  such  authority. 

• 

2.  Appeal  to  Supreme  Court:  trial  de  novo:  summary  proceed- 

ings.   Ibis  court  has  no  jurisdiction  to  try  de  novo  a  cause  prosecuted 
by  summary  proceedings. 

Appeal  from  Butler  Circuit  Court. 

Monday,  December  8. 

The  defendant,  bj  motion  in  the  circuit  court,  sought  the 
discharge  and  cancellation  of  a  decree  and  judgment  rendered 
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ill  this  case,  which  is  an  action  for  foreclosure  of  a  mortgage. 
The  motion  was  overruled.     Defendant  appeals. 

A.  F.  Brown^  for  appellant. 

Gibson  <&  Dawson^  for  appellee. 

Beck,  J. — I.  The  motion  is  based  upon  an  agreement  and 
settlement,  entered  into  by  the  parties  before  the  decree, 
which  defendant  insists  he  performed, — claiming  that  the 
decree  and  judgment  should  be  declared  satisfied  and  be  can- 
celed. Counsel  for  de^ndant  insists  that  Code,  §  2867,  con- 
fers authority'  upon  the  court  to  entertain  the  motion.  It 
cannot  be  claimed  that,  in  the  absence  of  statutory  authority, 
the  court  has  jurisdiction  by  motion  to  cancel  a  judgment. 
The  section  cited  is  clearly  not  applicable  to  this  case,  for  it 
confers  authority  to  discharge  a  judgment  otily  for  matters 
arising  after  its  rendition.  The  agreement,  which  is  the 
foundation  of  defendant's  motion,  is  a  matter  which  existed 
before  the  judgment. 

II.  But,  even  should  we  take  cognizance  of  the  case,  we 
could  not  disturb  the  decision  of  the  court  below.  The  case, 
as  presented  by  the  motion,  is  not  triable  in  this  court  de 
novo.  It  is  a  special  summary  proceeding.  Code,  §  §  2906, 
2606.  This  court  has  appellate  jurisdiction  only  in  actions 
in  chancery,  and  it  is  a  court  for  the  correction  of  errors  in 
all  other  cases  cognizable  here.  Const,  art.  6,  §  4.  The 
cause  must  therefore  be  considered  only  upon  errors. 

The  only  error  assigned  is  that  the  decision  of  the  circuit 
court  is  in  conflict  with  the  evidence.  But  the  testimony  is 
conflicting,  and  it  cannot  be  held  that  the  judgment  is  so  in 
conflict  therewith  that  it  cannot  stand. 

Affirmed. 


Digitized  by  VjOOQlC 


27C  SUPREME  COURT  OF  IOWA, 

Headlngton  v.  Langland  et  al. 
"65~2r« 

83    3M 

~-?Ii  Headinoton  V.  Lanoland  et  al. 

j  «6  j7«  1.  Execution :  levy  upon  and  possession  op  property  bt  deputt 

I  ^    ^^  8HERTFP:    UPON  WHOM  NOTICE  OF  CLAIM  BT  THIRD  PERSON  TO  BE 

L|^  1^  SERVED.    Where  a  deputy  sheriff  levies  an  execution  upon  personal 

property,  and  he  alone  has  the  actual  possession  of  the  property,  the 
notice  of  ownership  by  a  third  person,  provided  by  section  3055  of  the 
Code,  may  be  served  on  the  sheriff,  ^the  deputy  heing  his  agent  only. 

2.  Chattel  Mortgage:  husband  to  wife:  yaliditt:  instruction. 
Where  a  chattel  mortccage  made  by  a  husband  to  his  wife  (the  plaintiff^ 
was  assailed  by  the  husband's  creditors  as  being  fraudulent,  an  instruc- 
tion to  the  effect  that,  if  the  mortgage  ^x4ts  executed  in  good  faith,  to 
secure  an  existing  debt,  and  that  if,  in  taking  the  mortgage,  plaintiff 
acted  with  an  honest  purpose  to  secure  her  claim,  then  she  was  entitled 
to  recover,  held  correct. 

Appeal  from  Winneshiek  Circuit  Court. 

Monday,  Decembeb  8. 

Action  for  the  recovery  of  specific  personal  property. 
Plaintiff  claims  the  property  under  a  chattel  mortgage,  exe- 
cuted by  her  husband,  to  secure  an  alleged  indebtedness  due 
from  him  to  her. 

The  property  was  seized  on  execution,  issued  on  a  judg- 
ment against  the  mortgagor,  and  in  favor  of  defendants, 
C.  H.  and  L.  J.  McCormick. 

The  defendant,  Langland,  is  sheriff  of  the  county. 

It  is  alleged  in  the  answer  that  the  levy  on  the  property 
was  made  by  one  Sanford,  a  deputy  sheriff,  and  not  by  Lang- 
land,  the  sheriff.  But  the  notice  of  ownership  of  the  prop- 
erty given  by  defendant  was  not  served  on  said  deputy,  but 
was  served  on  the  sheriff. 

It  is  also  averred  that  the  mortgage  under  which  plaintiff 
claims  the  property  was  without  consideration,  and  was 
given  for  the  purpose  of  defrauding  the  creditors  of  the 
mortgagor. 

The  verdict  and  judgment  were  in  favor  of  plaintiff. 
Defendants  appeal. 
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Barker  Bros,  and  Brown  c6  Portman^  for  appellants. 

O.  J.  Clark  and  J,  G.  Morse^  for  appellees. 

Reed,  J. — I.  It  was  admitted  on  the  trial  that  the  prop- 
erty was  levied  upon  by  Sanford,  a  deputy  sheriff,  on  aji 
1.  BXKCD-  execution  issued  on  a  judgment  in  favor  of  C.  H. 
Spo^andpoe-  *^^  ^'  ^'  McCormick  against  plaintiff's  husband, 
l^perty'by  and  that  said  deputy  afterwards  sold  the  property 
upon'^hom  '  uuder  said  levy,  and  that  he  had  it  in  his  pos- 
ciaim  by  third  sessiou  durinff  all  the  time  between  the  levy  and 

person  to  be  i      ,  t    .      ./*•  ■•  . 

served.  gale;  and   that   plaintiff  served    a   written    no- 

tice of  her  ownership  of  the  property  on  the  sheriff,  while 
the  deputy  had  it  in  possession,  but  gave  no  notice  of  her 
claim  to  the  deputy.  Defendants  requested  the  court  to 
instruct  the  jury  that,  on  this  state  of  facts,  plaintiff  could 
not  recover.  The  court  refused  to  give  this  instruction,  but 
told  the  jury,  in  effect,  that  the  service  of  the  notice  on  the 
sheriff  was  a  compliance  with  the  requirements  of  the  stat- 
ute as  to  notice,  and,  unless  defendants  had  shown  that  the 
mortgage  under  which  she  claimed  was  without  considera- 
tion, or  was  given  with  intent  to  defraud  the  creditors  of  the 
mortgagor,  they  should  find  for  plaintiff. 

Defendants  assign  these  rulings  as  error. 

It  is  provided  by  section  3055  of  the  Code,  that  "  an 
officer  is  bound  to  levy  an  execution  on  any  personal  prop- 
erty in  the  possession  of,  or  that  he  has  reason  to  believe 
belongs  to,  the  defendant,  or  on  which  the  plaintiff  directs 
him  to  levy,  unless  he  has  received  notice  in  writing  from 
some  other  person  that  such  property  belongs  to  him;  or  if 
after  levy  he  receives  such  notice,  such  officer  may  release 
the  property,  unless  a  bond  is  given,  as  provided  in  the  next 
section;  but  the  officer  shall  be  protected  from  all  liability 
by  reason  of  such  levy  until  he  receives  such  notice." 

Defendants'  position  is  that  the  deputy  sheriff  is  an  officer, 
and,  as  he  had  the  execution  in  his  hands,  he  was  required 
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by  this  section  to  make  the  levy,  unless  the  uotice  was  served 
on  him  personally,  and  that,  having  made  the  levy,  and  hav- 
ing the  property  in  his  possession,  it  could  be  released  only 
by  the  service  of  the  notice  on  him;  and,  as  he  did  all  that 
was  done  in  the  premises,  there  could  be  no  liability  under 
the  last  clause  of  the  section,  because  of  the  levy,  until  he 
received  the  notice. 

We  think,  however,  that  the  ruling  of  the  circuit  court  is 
correct. 

In  some  sense,  it  is  true,  the  deputy  sheriff  is  an  officer; 
but  in  executing  a  writ  or  process  he  acts  for  the  sheriff. 
His  act  IS  the  act  of  the  sheriff,  and  that  officer  is  responsi- 
ble for  what  he  does.  The  writ  runs  to  the  sheriff,  and  he 
is  commanded  by  the  statute  to  execute  it.  (Code,  §  337.) 
His  power  in  the  premises  is  conferred  by  the  statute.  The 
deputy  acts  by  virtue  of  his  appointment.  (Section  766.) 
He  has  no  original  power,  but  acts  as  the  representative  or 
agent  of  the  sheriff,  who  is  his  principal,  and  who  is  respon- 
sible for  the  manner  in  which  he  performs  the  duty  assigned  to 
him.  If  a  cause  of  action  accrues  by  reason  of  the  manner  in 
which  a  writ  or  process  is  executed,  or  the  failure  to  execute 
it,  it  accrues  in  favor  of  all  third  parties  against  the  sheriff, 
and  not  the  deputy,  and  the  latter  is  responsible  alone  to  the 
sheriff  for  his  conduct  in  the  performance  of  the  duties 
intrusted  to  him.     Brayton  v.  Towae^  12  Iowa,  346. 

The  section  of  the  Code  quoted  above  is  intended  for  the  pro- 
tection of  the  sheriff.  At  common  law  he  acted  at  his  peril  in 
levying  on  the  property,  if  it  was  claimed  by  a  person  other 
than  the  defendant  in  execution.  Or  if,  in  consequence  of  such 
claim  he  refused  to  make  the  levy,  or  released  the  property  after 
levy,  he  was  answerable  to  the  plaintiff  in  execution,  unless 
he  could  show  that  the  claim  was  valid.  The  section 
quoted,  and  those  following  it,  were  enacted  to  relieve  the 
sheriff  from  the  inconvenience  and  hardship  which  were 
sometimes  imposed  upon  him  under  the  rule  of  the  common 
law.     They  provide  that,  in  case  a  written  notice  of  owner- 
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ship  of  the  property  is  served  by  a  person  other  than  the 
execution  defendant,  the  officer  may  refuse  to  make  the  levy, 
or  may  discharge  the  property  after  levy,  if  the  notice  is 
servfed  after  levy,  unless  the  plaintiff  gives  a  bond  to  indem- 
nify him  against  all  liability  to  the  claimant  in  consequence 
of  the  levy. 

As  the  sheriff  is  the  only  person  who  in  any  event  would 
be  liable  to  the  claimant,  the  bond,  of  course,  is  for  his 
indemnity.  And,  as  the  levy  is  his  act,  and  all  the  pro- 
ceedings contemplated  by  the  statute  are  for  his  benefit  and 
protection,  it  follows  necessarily,  we  tliink,  that  the  service 
of  the  notice  on  him  was  sufficient. 

Such  service  answered  every  purpose  of  the  law,  as  it 
advised  him  personally  of  the  claims  which  plaintiff  made 
to  the  property,  and  gave  him  an  opportunity  to  discharge 
the  property,  or  procure  indemnity  against  the  consequences 
of  the  levy, 

II.     There  was  evidence  tending  to  prove  that  plaintiff,  at 
the  time  of  her  marriage,  was  the  owner  of  certain  real 
estate,  and  that  this  property  was  subsequently 
mort«age.^      sold,  and  that  the  money  derived  from  the  sale 
ty!^iiisteiici'    thereof  was  given  or  loaned  to  her  husband,  and 
"°°*  was  used  by  him  in  the  purchase  of  property 

and  the  support  of  his  family ;  and  that  some  years  after 
this,  and  after  the  debt  now  evidenced  by  the  McCormick 
judgment  was  contracted,  he  gave  her  his  notes  for  an  amount 
considerably  in  excess  of  the  amount  of  money  originally 
obtained  from  her,  and,  to  secure  these  notes,  gave  the  mort- 
gage under  which  plaintiff  claims  the  property  in  question, 
which,  with  another  mortgage  given  at  the  same  time,  covers 
all  his  property,  both  personal  and  real; — plaintiff  knowing, 
at  the  time  she  took  the  notes  and  mortgages,  that  her  hus- 
band was  indebted  to  the  McOormicks. 

The  court  instructed  the  jury  that  "  the  principal  ques- 
tion for  you  in  this  case  is,  was  the  mortgage  in  question 
executed  to  secure  an  existing  debt,  and  in  good  faith?     If 
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SO,  the  plaintiff  should  recover.  If  not  so,  then  she  should 
not  recover."  And  in  another  instruction  the  jury  were 
told  that,  if  they  found  that  in  taking  the  mortgages  plaint- 
iff acted  with  an  honest  purpose  to  secure  her  claim,  she*  was 
entitled  to  their  verdict. 

Exceptions  are  taken  by  the  defendants  to  these  instruc- 
tions. It  is  urged  that  an  intention  by  plaintiff  to  aid  her 
husband  in  placing  his  property  beyond  the  reach  of  his 
creditors  is  not  altogether  inconsistent  with  an  honest  pur- 
pose on  her  part  to  secure  her  own  claim,  and  that,  under 
these  instructions,  the  jury  were  warranted  in  finding  for 
plaintiff,  notwithstanding  they  may  have  believed  that  one 
of  her  objects  in  taking  the  mortgages  was  to  aid  her  hus- 
band in  placing  his  property  beyond  the  reach  of  his  other 
creditors,  if  they  also  found  that  she  intended  thereby  to 
secure  her  own  claim.  But  we  think  the  instructions  are 
not  fairly  capable  of  this  construction.  Plaintiff  could  not 
have  been  actuated  by  "an  honest  purpose  to  secure  her 
claim,'"  if  she  intended  by  the  same  means  to  aid  her  husband 
to  cheat  or  defraud  others;  and  the  mortgage  could  not  have 
been  "  executed  to  secure  an  existing  debt,"  in  good  faith, 
if  the  parties  to  it  intended  by  that  means  to  place  the  prop- 
erty covered  by  it  beyond  the  reach  of  other  creditors.  But 
such  fraudulent  purposes  would  be  entirely  inconsistent  witli 
good  faith  or  an  honest  purpose  in  the  execution  of  the 
instrument.  Standing  alone,  then,  the  instructions  are  cor- 
rect. 

And,  besides  this,  the  jury  were  told,  in  other  instruc- 
tions, that  if  plaintiff  intended  when  she  received  the  mort- 
gage to  aid  her  husband  in  placing  the  property  beyond  the 
reach  of  his  creditors,  this  would  render  the  transaction 
fraudulent  as  to  her,  and  defeat  all  claims  under  the  mort- 
gage. 

III.  It  is  urged  that  the  verdict  is  not  supported  by  the 
evidence. 

We  have  examined  the  evidence  as  it  is  set  out  in  the 


Digitized  byLjOOQlC 


DECEMBER  TERM,  1884.  281 

Catier  t.  Ammon  et  al. 

abstract,  and  are  of  opinion  that  the  jury  were  fully  war- 
ranted by  it  in  finding  as  they  did. 
The  judgment  of  the  circuit  court  is 

Affirmed. 


OuTLEs  y.  Ahhon  bt  al. 

1.  Vendor's  Lien:  judombnt:  priobitt.     The  lien  of  a  judgment 

takes  precedencft  of  a  prior  vendor's  lien,  where  the  judgment  is  taken 
without  notice,  actual  or  constructiye,  of  the  vendor's  lien. 

2.  Equity:  lien  on  two  funds:  marshaling  assets.    A  creditor  who 

has  a  lien  on  two  funds  cannot  be  required  by  another  creditor,  who  has 
a  lien  on  one  of  the  funds  only,  to  exhaust  the  other  fund  first,  except 
where  it  can  be  done  without  injustice  to  him. 

Appeal  from  Winneshiek  Circuit  Court. 
Tuesday,  December  9. 

Action  in  equity  to  enforce  a  vendor's  lien.  The  defend- 
ants, John  Ammon  and  George  W.  Scott,  are  the  owners  of 
certain  real  estate  in  Decorah,  Winneshiek  county,  on  which 
the  plaintiff  holds  a  vendor's  lien  for  an  unpaid  balance  of 
purchase  money.  Since  the  sale  and  conveyance,  the  defend- 
ant, Scott,  executed  upon  his  undivided  half  a  mortgage  to 
certain  creditors,  other  than  the  plaintiff,  and  the  defendant, 
Ammon,  confessed  judgment  in  the  district  court  of  Winne- 
shiek county  in  favor  of  certain  other  creditors,  made  defend- 
ants hereto,  who,  it  appears,  had  no  knowledge  of  the  vendor's 
lien.  The  contest  arises  as  between  the  plaintiff  and  the 
judgment  creditors  of  Ammon,  and  respects  only  Ammon's 
undivided  half.  The  court  decreed  the  plaintiff's  lien  as  vendor 
inferior  to  the  judgment  lien,  and  refused  to  decree  that  the 
judgment  creditors  should  resort  to  certain  other  security 
before  proceeding  to  enforce  their  lien  upon  the  real  estate  in 
question.     The  court,  also,  through  oversight  or  otherwise, 
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omitted  to  render  jadgmeDt  against  the  debtors,  Ammon  and 
Scott.     The  plaintiff  appeals. 

E.  Cutler^  for  himself. 

Willett  (&  Willetty  for  appellees. 

Adams,  J. — I.  The  question  as  to  whether  a  judgment 
lien  takes  precedence  of  a  vendor's  lien,  where  the  judgment 
creditors  have  taken  judgment  in  ignorance  of  the  vendor's 
lien,  appears  to  be  an  open  one  in  this  state.  It  was  held  in 
Allen  V.  Loring^  34  Iowa,  499,  that  the  lien  of  an  attach- 
ment takes  precedence  of  a  vendor's  lien,  where  the  attach- 
ing creditor  acquired  his  lien  without  notice  of  the  vendor's 
lien;  and  in  Gilman  v.  Dingeman^  49  Iowa,  311,  there  is  an 
intimation  that  the  same  rule  would  apply  in  favor  of  the 
holder  of  a  judgment  lien.  In  Porter  v.  City  of  DuhuguCy 
20  Iowa,  442,  it  was  said:  "The  right  to  a  lien  in  favor  of 
a  vendor,  upon  real  estate  sold  to  a  vendee,  is  not  based  upon 
contract,  nor  is  it  properly  an  equitable  mortgage;  neither 
can  it  be  regarded  as  a  trust  resulting  to  the  vendor  by  reason 
of  the  vendee  holding  the  estate  with  the  purchase  money 
unpaid.  It  is  a  simple  equity  raised  and  administered  by 
courts  of  chancery." 

In  Alien,  v.  Loving  the  court,  in  speaking  of  the  vendor's 
lien,  says:  "  It  is  never  allowed  to  override  or  take  priority 
of  equities  or  rights  of  third  persons  whicli  have  attached  in 
ignorance  of  such  vendor's  lien."  In  3  Pom.  Eq.  Jur.,  sec- 
tion 1253,  the  author  says:  "Whether  the  grantor's  lien  is 
or  is  not  superior  to  that  of  subsequent  judgments  recovered 
against  the  grantee,  is  a  question  upon  which  the  American 
decisions  are  in  direct  conflict.  On  principle,  however,  and 
especially  when  considered  in  connection  with  the  universal 
system  of  registry,  it  seems  to  me  clear  that  the  subsequent 
judgment  liens  are  entitled  to  precedence."  See,  also,  John- 
son V.  Cawthorn^  1  Dev.  &  B.,  32;  JSoierts  v.  Hose^  2 
Humph.,  145;  Gann  v.  Chester,  5  Yerg.,  205;  Gilman  r. 
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Brown^  1  Mason,  192.  While  we  do  not  regard  the  ques- 
tion presented  as  entirely  free  from  doubt,  we  have  to  say 
that  we  think  that  the  rule  which  subordinates  a  vendor's  lien 
to  a  judgment  lien,  acquired  without  notice,  is  the  better  rule. 

It  is  said,  however,  that  a  contrary  rule  should  be  sustained 
as  arising  by  implication  from  section  1940  of  the  Code. 
That  section  provides  that  "  no  vendor's  lien  for  unpaid  pur- 
chase money  shall  be  recognized  or  enforced  in  any  court  of 
law  or  equity,  after  conveyance  by  the  vendee,  unless  such 
lien  is  reserved  by  conveyance,  mortgage,  or  other  instrument, 
duly  acknowledged  and  recorded,  or  unless  such  conveyance 
by  the  vendee  is  made  after  suit  brought  by  the  vendor,  his 
executor  or  assignees,  to  enforce  the  lien.''  The  plaintiff's 
position  is  that  the  statute  implies  that,  in  the  absence  of  a 
conveyance,  as  in  this  case,  the  vendor's  lien  shall  be  recog- 
nized and  enforced,  and  that  nothing  short  of  a  conveyance 
should  be  held  even  to  impair  the  vendor's  right.  But  in 
our  opinion  the  plaintiff's  position  cannot  be  sustained.  The 
object  of  the  statute  appears  to  be  to  provide  that  a  grantee 
of  the  debtor  shall  take  the  land  divested  of  the  vendor's  lien, 
even  though  he  takes  with  knowledge  that  the  purchase 
money  remains  unpaid.  Where  a  lien  is  not  expressly 
reserved  in  writing,  a  grantee  of  the  debtor  has,  under  the 
statute,  a  right  to  assume  that  a  vendor's  lien,  as  against  such 
grantee,  was  waived.  It  is  true  that,  where  there  is  no 
conveyance,  the  lien  may  be  enforced;  but  we  see  nothing  in 
the  statute  which  would  justify  us  in  holding  that,  where  a 
lien  has  been  acquired  by  others  upon  the  land  without  notice 
of  the  vendor's  lien,  the  latter  should  not  be  enforced  in  sub- 
ordination to  the  former. 

II.  But  it  is  said  that  the  judgment  creditors  have  an 
exclusive  right  to  resort  to  another  fund,  and  should,  under  a 
familiar  rule,  be  required  to  exhaust  that  fund  before  resorting 
to  that  upon  which  the  plaintiff  relies.  The  fund  to  which 
it  is  said  that  the  judgment  creditors  have  an  exclusive  right 
arises  as  follows:     The  judgment  debtor,  John  Ammon,  was 
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executor  of  the  will  of  G.  S.  Ammon,  deceased.  The  jadg- 
ment  creditors  are  devisees  under  the  will.  John  Ammou, 
as  executor,  became  indebted  to  the  estate  for  money  collected. 
Afterwards  he  gave  his  note  for  the  money  to  the  devisees, 
and  finally  confessed,  upon  the  notes,  the  judgment  in  ques- 
tion. The  plaintiff  insists  that  it  must  be  presumed  that 
John  Ammon  was  not  entitled,  under  the  will,  to  administer 
without  bond;  and  that  it  must  be  presumed,  further,  that  a 
bond  was  given,  and  that  the  judgment  in  question  could  be 
collected  of  the  bondsmen.  To  this  we  have  to  say  that  it 
appears  to  us  to  be  doubtful  whether  we  should  be  justified 
in  presuming  that  much,  in  the  absence  of  averment  and  evi- 
dence; and,  even  if  we  could,  whether  the  plaintiff's  right  to 
have  the  land  subjected  to  the  payment  of  the  indebtedness 
due  him  would  be  superior  in  equity  to  the  bondsmen's  right 
to  have  the  land  subjected  to  the  payment  of  the  indebted- 
ness due  the  judgment  creditors.  But  we  do  not  consider 
that  these  questions  are  so  presented  that  they  call  for 
a  determination.  It  seems  to  us  clear  that  the  court  could 
not  properly  make  a  decree  upon  this  point  without  having 
the  bondsmen  before  it.  No  decree  which  could  be  now 
niade  would  conclude  them.  If,  then,  we  should  sustain  the 
plaintiff,  we  should  remit  these  judgment  creditors  to  what, 
at  best,  would  be  but  the  chances  of  litigation,  involving  a  ques- 
tion of  personal  responsibility,  as  well  as  of  superior  equities. 
The  person  who  has  a  claim  upon  two  funds  as  security  can- 
not be  required  to  exhaust  one  in  preference  to  the  other, 
except  where  it  can  be  done  without  injustice  to  him.  Clarke 
V.  Bancroft^  13  Iowa,  320. 

III.  The  plaintiff  appears  to  have  been  entitled  to  judg- 
ment for  the  amount  of  his  claim  against  John  Ammon  and 
George  W.  Scott,  who  made  default,  and  no  reason  is  sug- 
gested why  such  judgment  was  not  rendered.  '  "We  think 
that  in  this  the  court  erred.  The  costs  of  the  appeal  will  be 
taxed  to  the  defendant  debtors,  Ammon  and  Scott. 

Modified  and  affibhed. 
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Pkeston  V.  Johnson.  to  ws 


!•  Divoroe:  wife  against  husband:  dismissal  op  action:  LiABrLiTT  di4o  Si 
OP  HUSBAND  POR  ATTORNEY'S  PEES.  Where  a  wife  employs  an  attor- 
ney  to  begin  an  action  for  divorce  against  her  husband,  and  the  attorney 
begins  such  action  in  good  faith,  npon  the  wife's  verified  statement  of 
facts  which,  if  true,  would  entitle  her  to  a  divorce,  and  the  action  is 
afterwards  dismissed,  held  that  the  attorney  may  recover  his  fees  of  the 
husband,  without  proving  that  the  wife  was  in  fact  entitled  to  a  divorce. 

Appeal  Jrom  Linn  Circuit  Cov/rt. 

Tuesday,  December  9. 

The  plaintiff  is  a  lawyer,  and  commenced  an  action  against 
the  defendant  for  divorce.  The  defendant's  wife  was  plaintiff 
in  the  action,  which  was  dismissed  by  the  parties  thereto. 
Tliis  action  was  l)rought  to  recover  for  services  rendered  in 
the  divorce  proceeding.  Trial  by  jury,  judgment  for  the 
plaintiff,  and  defendant  appeals. 

Stonemanj  Hickel  cfe  Eastman^  for  appellant. 

Preston  Broa,^  for  appellee. 

Seevers,  J. — I.  The  amount  claimed  in  the  pleadings  being 
less  than  $100,  the  trial  judge  has  certified  the  following 
questions  to  be  determined  by  this  court:  "  In  an  action  at 
law  against  a  husband,  on  an  implied  promise  to  pay  for 
professional  services  rendered  for  his  wife  in  an  action  by  her 
for  divorce,  does  the  necessity  for  such  services,  or  the 
implied  promise  therefrom  by  the  husband  to  pay  for 
same,  arise,  when  the  verified  allegations  of  the  wife,  with 
suflicient  corroborating  testimony  of  others,  would,  without 
conflicting  testimony,  entitle  the  wife  to  a  divorce?  or,  to 
establish  such  necessity  for  professional  services  on  the 
implied  promise  to  pay  for  same  by  the  husband,  is  it  required 
that  the  truth  of  the  allegations,  suflScient  to  entitle  the  wife 
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to  a  decree,  must  be  established  by  a  preponderance  of  the 
testimony?" 

Counsel  for  the  appellant  insist  that  an  implied  promise  on 
the  part  of  the  husband  to  pay  for  the  services  of  an  attorney 
employed  by  his  wife  to  prosecute  an  action  for  divorce  does 
not  arise  under  the  circumstances  stated  in  the  foregoing 
question.  To  this  counsel  for  the  appellee  responds  that  no 
such  question  is  presented  by  the  record;  and  this,  we  think, 
is  so.  It  is  assumed  in  the  question  propounded  that  an 
implied  liability  is  imposed  on  the  husband  to  pay  an  attor- 
ney employed  by  his  wife  to  prosecute  an  action  for  a  divorce. 
We  are  simply  asked  whether  the  necessity  for  the  services  of 
the  attorney  would  arise  under  the  facts  stated  in  the  question. 
This  proposition  must  be  answered  in  the  affirmative.  We 
think,  conceding  the  facts  stated  in  the  question  propounded 
to  be  true,  that  a  prima  facie  case  for  a  divorce  would  be 
made  out,  which  would  justify  an  attorney  in  instituting  the 
action.     The  necessity  for  his  services  would  then  arise. 

II.  The  question  under  consideration  seems  to  embrace  this 
further  proposition:  whether  the  plaintiff  in  this  case,  in  order 
to  recover,  must  establish  that  the  defendant's  wife,  in  the 
action  for  a  divorce,  was  entitled  to  a  decree.  In  other 
words,  the  proposition  is  whether  the  attorney  who  com- 
mences an  action  for  a  divorce  for  a  wife  against  her  husband 
is  bound  to  establish,  before  he  can  recover  from  the  husband 
for  his  services,  that  the  wife  was  entitled  to  a  divorce.  This 
question  must  be  answered  in  the  negative. 

Conceding,  as  we  must,  that  there  is  an  implied  liability 
imposed  on  the  husband,  we  think  that  the  attorney  is 
entitled  to  recover  for  his  services,  when  he  acts  in  good 
faith,  and  there  is  no  evidence  of  collusion,  or  that  the  action 
was  brought  for  the  purpose  of  oppression,  and  not  to  vindi- 
cate a  right. 

AfjtikMSD. 
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Carter  v.  The  Kansas  City,  St.  Joseph  &  Council  Bluffs      ts  wg 


Kailway  Company.  iS  ni 

1.  Negligence:  pleading:  eyidbnce.     Where  plaintiff  averred  negli- 

gence of  one  kind,  it  was  eironeous  to  permit  him,  over  defendant's 
objection,  to  introduce  testimony  as  to  negligence  of  a  different  kind, 
not  referred  to  in  the  petition. 

2.  Bailroads :  fires  from  engine:  means  used  to  pretent  :  evidence. 

Where  defendant  was  charged  with  negligence  in  the  constmction 
and  use  of  a  locomotive,  whereby  damage  by  fire  resulted  to  plaintiff,  it 
should  have  been  allowed  to  show  why  a  netting  finer  than  the  one 
actually  used  by  it  to  prevent  the  escape  of  sparks  could  not  be  used 
without  interfering  with  the  working  capacity  of  the  locomotive. 

Appeal  from  Shelby  District  Court. 

Tuesday,  December  9. 

Action  for  damages  sustained  by  a  fire  alleged  to  have 
been  set  out  by  the  defendant.  There  was  a  trial  to  a  jury, 
and  verdict  and  judgment  were  rendered  for  the  plaintiff. 
The  defendant  appeals. 

Sapp  €&  Puseyy  for  appellant. 

P.  P.  Kelley  and  Macy  <&  Gammon^  for  appellee. 

Adams,  J. — I.  The  plaintiff  averred  in  his  petition  that 
the  defendant's  "freight  train  was  so  carelessly  and  negli- 
1  NEOLi-         g^'^tly   managed  and   operated  that  the  sparks 
pleading:  evi-  ^^^"^  ^^  engine  set  tire  to  and  burned  ninety 
dence.  ^^^^  ^f  hay,"  etc     On  trial,  the  evidence  tended 

strongly,  if  not  conclusively,  to  show  that  the  fire  was  not 
set  out  by  reason  of  any  defect  in  the  appliances  used,  or  by 
reason  of  any  negligence  of  the  defendant  in  the  manner  in 
which  the  train  was  managed  or  operated.  But  the  plaintiff 
was  allowed  to  introduce  evidence  tending  to  show  that 
defendant  was  guilty  of  negligence  in  allowing  dry  grass 
and  other  combustible  material  to  accumulate  on  the  right 
of  way,  and  that  a  spark,  though  perhaps  escaping  withont 
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the  negligence  of  the  defendant,  set  fire  to  the  combustible 
material  negligently  left  on  the  right  of  way.  The  defendant 
objected  to  the  introduction  of  such  evidence,  but  the  objec- 
tion was  overruled,  and  the  overruling  of  the  objection  and 
admission  of  the  evidence  are  assigned  as  error. 

Whether  it  was  necessary  for  the  plaintiff  to  aver  that  the 
defendant  was  guilty  of  negligence,  and,  if  so,  whether  it  was 
necessary  for  him  to  aver  in  what  the  negligence  consisted, 
we  need  not  determine.  Having  averred  negligence,  and  in 
what  the  negligence  consisted,  we  think  that  the  plaintiff 
should  not  have  been  allowed  to  show  other  negligence.  The 
defendant,  it  seems  to  us,  was  justified  in  assuming  that  the 
issue  was  not  broader  than  that  which  the  plaintiff,  by  his 
express  averments,  had  seen  fit  to  tender.  If  we  should  hold 
that  the  plaintiff  might  aver  one  kind  of  negligence  and 
prove  another,  we  should  not  only  hold,  in  effect,  that  the 
averment  had  no  significance,  but  that  it  was  allowable  for 
the  plaintiff  to  so  frame  his  petition  that  it  should  be  well 
calculated  to  deceive  and  mislead  the  defendant.  In  allowing 
the  evidence  as  to  combustible  material  in  the  right  of  way,  we 
think  that  the  court  erred.  As  tending  to  support  our  view, 
see  Denton  v,  Chicago^  R.  /.  c6  P.  H.  Co.  52  Iowa,  161. 

II.  The  evidence  showed  that  the  defendant,  to  prevent 

the  escape  of  sparks,  used  a  cone  and  netting,  but  that  such 

^   appliances,  though  useful,  were  not  effectual  to 

2.  RAILBOADS:       »  ^  '  &  ' 

gine/mean"*  P'*^^^"^   the  escape  of  sparks  entirely.      For  the 
ventf^vr*     purpose  of  showing  that  the  defendant  was  not 
*'"^^'  •  negligent,  notwithstanding  the  escape  of  sparks,  it 

asked  its  engineer  a  question  in  these  words:  *'  Now,  suppose 
that  there  was  a  netting  of  much  smaller  mesh  used  over  the 
smoke-stack,  and  a  larger  cone, — one  that  would  more 
obstruct  the  stack,  what  effect  would  that  have  upon  the  draft 
of  the  engine,  if  any — upon  its  capacity  to  perform  its  work?" 
This  question  was  objected  to  by  the  plaintiff,  and  the  objec- 
tion was  sustained.  As  a  netting  might  doubtless  have  been 
used  with  so  small  a  mesh  as  to  prevent  all  escape  of  sparks, 
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and  as  such  fact  must  have  been  obvious  to  the  jury,  and 
probably  present  to  their  mind,  we  think,  that  the  defendant. 
Bhould  have  been  allowed  to  show  why  such  netting  could 
not  properly  be  used. 

Some  other  questions  are  presented,  but,  as  they  may  not 
arise  upon  another  trial,  and  as  we  might  not  be  agreed  in 
relation  to  them,  we  omit  to  consider  them. 

Revbbsed. 


The  State  v.  Helvin. 
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1.  Criminal  Law:  prbliminabt  examination:  filing  minutes  with 
CLERK.  Section  4289  of  the  Code  does  not  require  the  minutes  of  a 
preliminary  examination  to  be  filed  with  the  clerk  of  the  district  court, 
in  a  case  where  the  defendant  is  discharged  upon  such  examination.  jioo  117 

2. :  bobbery:  coins:  EvroEKCB  op  value.    Where  the  indictment         i^  ^j 

alleged  the  taking  of  certain  gold  and  silver  coins,  and  the  person  ' 

robbed  testified  that  he  was  robbed  of  $245  in  gold,  mostly  in  twenty- 
dollar  gold  pieces,  but  partly  in  five  and  ten-dollar  gold  pieces,  and  of 
f  45  or  $50  in  silver  dollars,  held  that  this  was  sufficient  evidence  of  the 
genuineness  and  value  of  the  coins. 

3.  Instructions :  repetition  not  required.    It  is  not  error  to  refuse 

to  give  an  instruction  asked,  when  the  same  ground  has  been  fully  cov. 
ered  by  an  instruction  given. 

4.  :  FULLNESS  OP  REQUIRED  IN  CRIMINAL  CASE.    The  instructions 

in  this  case  being  correct  so  far  as  they  went,  and  defendant  not  having 
asked  for  fuller  instructions,  as  it  does  not  appear  that  he  was  deprived 
of  a  fair  trial  by  their  brevity,  he  cannot  demand  a  reversal  on  account 
thereof. 

b.  Criminal  Law:  measure  of  punishment:  review  op  in  supreme 
COURT.  A  criminal  sentence  will  not  be  mitigated  in  this  court  where 
DO  abuse  of  discretion  is  shown  on  the  part  of  the  trial  court. 

Appeal  from  Marion  District  Court. 
Tuesday,  Decembeb  9. 

The  defendant  was  tried  upon  a  charge  of  robberv.     Yer- 
VoL.  LXV— 19 
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diet  and  judgment  were  rendered  against  Lira,  and  he  appeals 
to  this  court. 

L,  Kinhead^  for  appellant. 

Smith  McPherson^  Attorney-general^  for  the  State. 

Adams,  J. — I.  The  defendant  contends  that  the  indict- 
iiient  should  have  been  set  aside  because  not  found  upon  the 
testimony  of  witnesses  examined  before  the  grand  jury,  but 
only  upon  the  minutes  of  testimony  taken  upon  the  prelim- 
inary examination,  which  examination  resulted  in  the  defend- 
ant's discharge.  The  indictment  purports  to.  have  been 
found  upon  the  testimony  of  witnesses  examined  before  the 
grand  jury,  and  we  have  not  discovered  any  suflScient  evi- 
dence that  it  was  not  so  found.  Besides,  this  point  does  not 
appear  to  have  been  made  below,  either  by  motion  for  a  new 
trial,  in  arrest  of  judgment,  or  otherwise. 

II.  It  is  further  objected  that  the  minutes  upon  the  pre- 
liminary examination   were  not  filed  with  the  clerk.     Onr 

attention  is  called  to  sections  4289  and  4293  of 

).  CRIMINAIi 

inaryexamin-  ^^^  Code;  but  the  latter  refers  to  minutes  of  tes- 
ininutes^ivfth  timony  upon  which  the  indictment  is  found,  and 
elerk.  ^j^^  former  to  minutes  of  testimony  taken  upon 

the  preliminary  examination,  where  the  defendant  is  held  to 
answer.  In  this  case  the  defendant,  upon  such  examination, 
was  discharged. 

III.  The  defendant  insists  that  none  of  the  witnesses 
examined  in  behalf  of  the  state  upon  the  trial  were  examined 
before  the  grand  jury,  and  that  no  notice  was  given  that 
such  witnesses  would  be  called.  But  their  names  are 
indorsed  upon  the  back  of  the  indictment  as  those  who  were 
examined  before  the  grand  jury. 

IV.  The  robbery  is  alleged  to  have  consisted  in  taking 
from  the  person  of  one  Wagner  certain  gold  coins  and  silver, 
,  ,^>,    coins.     It  is  insisted  that  the  evidence  failed  to 

evidence  of'  show  that  they  were  genuine,  and  failed  to  show 
^^*"**'  their  value.     The  person  robbed  testified  that  he 
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was  robbed  of  $245  in  gold,  mostly  in  twenty-dollar  gold 
pieces,  but  partly  in  ten  and  five-dollar  pieces.  He  also  tes- 
tified that  he  was  robbed  of  $45  or  $50  in  silver  dollars.  In 
our  opinion  this  is  sufficient.  The  fair  meaning  of  the  testi- 
mony is  that  the  witness  was  robbed  of  gold  and  silver  coins 
of  the  denomination  and  value  above  mentioned. 

V.  The  defendant  complains  of  the  insufficiency  of  the 
instructions.  He  insists  that,  at  most,  the  evidence  estab- 
3.  iKOTB  lished  only  a  probability  of  guilt,  and  that  the 

titloHf  not'ire-  i^^y  st^"'^  have  been  instructed  "  that  the  evi- 
qaired.  dence  should  be  of  that  certain  character  as  to 

prove  guilt  so  clearly  and  conclusively  as  to  destroy  every 
reasonable  theory  upon  which  the  defendant  could  be  inno- 
cent." The  instruction  given  by  the  court  upon  this  ^point 
is  in  these  words:  '*BefoBe  you  will  be  justified  in  convict- 
ing the  defendant,  you  must  be  satisfied  of  his  guilt  beyond 
a  reasonable  doubt."  The  instructioti  given  is  in  the  unsual 
form,  and,  in  our  opinion,  covered  the  ground  fully. 

VI.  Tlie  defendant  complains  of  the  insufficiency  of  the 
instructions  in  other  respects.     But  we  have  to  say  that  they 

^  „    seem  to  be  correct  as  far  as  they  went.     If  the 

4. :  fuU-  "^ 

qSred'iD?"  defendant  desired  further  instructions  he  should 
criminal  case.  }iave  asked  them.  It  is  true,  we  might  reverse 
in  a  criminal  case  for  mere  failure  to  instruct,  if  we  should 
be  satisfied  that  such  failure  resulted  in  depriving  the  defend- 
ant of  a  fair  trial.  But  we  are  not  thus  satisfied  in  this 
case. 

VII.  The  defendant  asks  us  to  reduce  the  judgment  on 

the  ground  that   it   is   excessive.     He  was  sentenced  to  the 

penitentiary  for  eight  years.     It  is  said  that  the 
o.  gbhonal*  .    /I  ^  I      •  <« 

Jawjmegsare  court  was  influenced  by  improper  considerations, 

STn supreme  *®  sliown  by  the  language  used  at  the  time  the 

^^^^  sentence  was  pronounced.     As  to  this  we  have  to 

say  that  we  have  no  proper  evidence  that  the  court  used  the 

language  attributed,  and  no  proper  evidence  that  the  language 

was  not  justified,  if  used.     Besides,  the  punishment  is  less 
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than  might  have  been  inflicted,  even  aside  from  the  consid- 
erations from  which  it  is  said  the  court  acted.  We  see  no 
abuse  of  discretion,  and  cannot  interfere. 

Some  other  objections  were  raised  in  the  motion  for  a  new 
trial.  As  to  these  we  must  be  allowed  to  say  that  we  have 
examined  the  entire  record,  and  find  no  error. 

Affibmed. 


SlTMMERS   V.    BaBBETT   ET   AL. 

1.  Promissory  Note:  guaranty  op  collection :  liability  op  guar- 
antor. Where  C.  had  indorsed  upon  a  promissory  note,  payable  to 
bearer,  a  fruaranty  of  payment,  with  waiver  of  notice,  and  afterwards 
defendant  indorsed  thereon  a  guaranty  of  collection,  and  both  of  these 
guaranties  were  on  the  note  when  it  became  the  property  of  plaintiff, 
held  that  plaintiff  could  net  recover  thereon  against  the  defendant,  with- 
out showing  that  he  had  used  reasonable  diligence  to  collect  the  note 
from  both  the  maker  and  the  first  guarantor,  unless  he  showed  some 
legal  excuse  for  his  neglect  to  use  such  diligence. 

Appeal  J^rom  Winneshiek  District  Court. 

Tuesday,  Decembeb  9. 

Action  against  the  guarantor  of  a  promissory  note.  Tiiere 
was  a  judgment  upon  a  verdict  for  defendant.  Plaintiff 
appeals. 

L.  Bullisy  for  appellant. 

No  appearance  for  appellee. 

.  Beck,  J. — I.  One  Andrews  executed  his  promissory  note, 
payable  to  plaintiff  or  bearer.  Clark,  by  indorsement,  guar 
anteed  the  payment  of  the  note,  and  waived  notice.  Subse- 
quently Barrett,  by  indorsement,  guaranteed  the  collection 
of  the  note.  This  action  is  against  Barrett  alone.  There 
was  evidence  tending  to  show  that  at  and  since  the  maturity 
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of  the  note  Adams  was  and  has  been  insolvent,  and  a  non- 
resident of  the  state;  but  there  is  no  evidence  of  the  insolv- 
ency or  non-residence  of  Clark.  The  court  below  gave  to  * 
the  jury  the  following  instruction:  "It  is  admitted  by  the 
plaintiff,  on  the  stand  as  a  witness,  that  both  of  these  writ- 
ten guarantees  were  on  the  note,  duly  signed,  when  the  note 
was  delivered  to  him  by  the  maker,  Charley  Adams;  and 
the  uncontradicted  evidence  is  that  John  T.  Clark  signed  his 
guaranty  of  payment  before  the  defendant  signed  his  guar- 
anty of  collection.  Such  being  the  fact,  the  plaintiff  cannot 
recover  of  this  defendant  on  his  guaranty  of  collection, 
unless  he,  the  plaintiff,  shows  that  he  has  used  reasonable  dil- 
igence to  collect  the  note  from  both  Adams,  the  maker,  and 
Clark,  by  legal  proceedings,  or  unless  he  shows  some  legal 
excuse  for  his  neglect  to  use  such  diligence.  It  is  more 
than  eight  years  since  the  note  matured,  and  there  is  no  evi- 
dence before  you  that  the  plaintiff  has  made  an  effort  to 
enforce  collection  against  said  Clark,  nor  is  there  any  evi- 
dence before  you  of  any  legal  excuse  for  this  neglect.  You 
will  therefore  return  a  verdict  for  the  defendant." 

These  instructions,  we  think,  are  correct.  The  guaranty 
of  defendant  was  for  the  collection  of  the  note,  and  related 
to  it  as  it  was  when  he  became  guarantor.  He  became  bound 
to  pay  it  in  case  it  could  not  be  collected  by  reasonable  dili- 
gence. As  Clark  was  bound  to  pay  the  note  by  his  guar- 
anty, defendant's  contract  related  to  the  liability  of  Clark  as 
well  as  of  Adams.  Defendant  became  liable  only  in 
case  the  note  was  not  paid  by  either  Adams  or  Clark,  after 
proper  diligence  was  used  by  plaintiff  to  collect  it  from  both. 
This  is  the  obvious  effect  of  defendant's  guaranty.  The 
plaintiff,  by  showing  Adams'  insolvency  and  non-residence, 
excused  want  of  effort  to  collect  from  him.  This  is  contem-* 
plated  in  the  court's  instruction.  But  no  excuse  is  shown 
for  neglect  to  use  diligence  to  collect  the  note  from 
Clark.  Plaintiff,  therefore,  cannot  recover  of  defendant. 
The  instructions  above  set  out  are  correct,  and  those  asked 
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by  plaintiflT,  being  in  conflict  therewith,  were  properly 
refused.  In  support  of  our  conclusion  as  to  the  effect  of  the 
|]fuaranty  for  the  collection  of  the  note,  see  Peck  v.  Frink^' 
10  Iowa,  193;  Voorhies  v.  Atlee^  29  Iowa,  49.  The  e^i- 
dence  gives  sufficient  support  to  the  verdict.  The  foregoing 
views  dispose  of  all  questions  in  the  case. 
The  judgment  of  the  district  court  is 

Affirmed. 


Thode,  Guardian,  v.  Spofford  et'al.  (Two  cases.) 


136    725     ^-  L^^dlo^d  and  Tenant;  husband  leasing  land  of  insane  wife. 
136    7^  Persons  renting  of  a  husband  land  belonsring  to  his  insane  wife  will  be 

regarded  as  tenants  of  the  wife. 

2.  Tax  Title:  bbcovert  of  land  under:  statute  of  limitations. 
Under  §  790  of  the  Revision  of  1860,  an  action  npon  a  tax  title,  to 
recover  the  possession  of  land  from  the  holder  of  the  patent  title,  was 
barred  after  five  years  from  the  date  when  the  tax  deed  could  have  been 
procured. 

3.  Landlord  and  Tenant :  AcqinRiNG  adverse  tax  title  bt  tenant. 
Tenants  are  bound  to  know  that  their  possession  is  the  possession  of 
their  landlord,  and  that  such  possession  for  more  than  five  years  after  a 
tax  title  accrues  bars  all  rights  of  the  holder  of  the  tax  title  to  the  pos- 
session of  the  premises,  and  they  cannot,  by  taking  a  warranty  deed 
from  the  holder  of  the  tax  title,  after  it  is  so  barred,  claim  anything,  as 
innocent  purchasers,  against  their  landlord. 

4.  Hasbandof  Insane  Wife:  powEaTO  disfose  of  real  estate. 
The  husband  of  an  insane  wife  has  no  power  to  divest  her  of  an  interest 
in  real  estate. 

5.  Jarifldiotion :  of  action  bt  cross-bill  against  co-defendant: 
NOTICE  necessary.  Where  a  defendant  sets  up  a  cause  of  action  bj 
cross-bill  against  his  co-defendant,  notice  of  such  action  must  be  served 
upon  the  co-defendant,  in  order  to  give  the  court  jurisdiction  to  render 
judgment  against  him  on  the  cross-bill.  Code,  §  2663.  Devin  r.  Cits 
of  Otiumwa,  53  Iowa,  461,  distinguished. 

6.  Judgment:  for  defendant  against  co-defendant,   without 

NOTICE.   ON    COHFROmSE    WITH     PLAINTIFF:    CO-DEFENDANT   NOT 

BOUND   BT    COMPROMISE.    Where  a  county  sought  to  subject  the 
property  of  an  insane  woman  to  the  payment  of  expenses  incurred  in 


Digitized  byLjOOQlC 


DECEMBER  TERM,  1884.  295 

Thode,  Gaardian,  y.  Spofford  et  al. 

ber  behalf  in  the  boftpitul,  and  made  S.  a  party  thereto,  on  account  of 
bis  holding  a  tax  title  on  the  land,  and  he  paid  the  demand  of  the  county, 
without  judgment  therefor,  in  considemtion  that  he  might  be  allowed 
to  have  the  title  quieted  in  bim,  as  prayed  in  a  cross-bill,  of  which  his 
co-defendant,  the  woman,  had  no  notice,  held  that  such  payment  by 
him  was  purely  voluntary,  and  that  her  guardian  was  under  no  obliga- 
tion to  reimburse  him  therefor  as  a  condition  of  redeeming  the  land 
from  the  tax  title. 

7.  Tax  Sale:  BkoEvrpTiON  from:  amount  to  be  PAro:  statute  ov 
LIMITATIONS.  One  who  has  the  right  to  redeem  from  a  tax  sale  must 
pay  all  taxes  paid  by  the  purchaser  within  five  years  prior  to  the  com- 
mencement of  the  suit  to  redeem,  with  interest  and  penalties  provided 
by  law;  but  the  right  of  recovery  for  all  sums  paid  bafore  that  time  by 
(he  purchaser  for  taxes  and  upon  tax  sales  is  barred  by  the  statute  of 
limitations,  and  need  not  be  paid  in  redemption. 

8. :  PAYMENT  OP  SUBSEQUENT  TAXES  BY  PURCHASER:  FtLINO  DUPLI- 
CATE RECEIPT  WITH  AUDITOR:  CODE,  §  889.  The  provision  of  S  889 
of  the  Code,  requiring  a  purchaser  at  tax  sale,  upon  paying  subsequent 
taxes,  to  file  with  the  auditor  the  duplicate  tax  receipt,  in  order  to 
recover  the  tax  upon  redemption  of  the  land,  does  not  apply  to  one  who 
has  procured  his  tax  deed,  and  pays  taxes  on  the  land  as  owner  thereof. 

9.  Insane:  CLAIM  OF  COUNTY  FOR  SUPPORT  OP:  LIEN  ON  LAND.  Under 
§  1483  of  the  Revision,  and  §  1433  of  the  Code,  a  county  has  no  lien, 
without  judgment,  upon  the  real  estate  of  an  insane  person  for  expense 
incurred  on  account  of  such  person  in  the  hospital. 

Appeal  from  Polk  Circuit  Court. 

Tuesday,  December  9. 

Actions  in  chancery  to  set  aside  certain  tax  sales  of  real 
property  and  deeds  made  thereon;  to  quiet  title,  and  for  other 
relief.  There  was  a  decree  granting  the  relief  prayed  for  by 
plaintiff,  upon  payment  of  certain  suras  which  the  circuit 
court  found  the  plaintiff  ought  to  pay  to  entitle  him  to  redeem 
the  property.  Both  parties  appeal.  Thcj  cases  involve  the 
same  facts  and  questions  of  law,  and  they  are  submitted 
together  for  one  decision. 

H.  W.  Maxwell  and  William  Phillips,  for  plaintiff. 

Brown  <k  Dudley,  fur  defendant. 

Beck,  J. — I.     The  property  involved  in  these  suits  is  a 
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part  of  two  lots  in  the  city  of  Des  Moines.  The  east  half  of 
the  property  is  involved  in  one  suit,  and  the  west  half  in  the 
other.  The  title  to  each  involves  the  same  questions  of  fact 
and  law,  and  need  not  be  separately  referred  to  in  the  discus- 
sion of  the  case. 

The  plaintiff  is  the  guardian  of  his  insane  mother,  Helen 
Thode,  who  holds  the  title  of  the  property,  unless  it  be  divested 
by  certain  tax  sales  and  deeds,  and  an  alleged  adjudication, 
upon  which  defendants  base  their  respective  titles. 

Defendants  claim  title  under  several  tax  sales  and  deeds, 
some  of  them  for  city  and  the  others  for  state  and  county  taxes. 
The  tax  deeds  were  all  made  to  defendant,  Spofford,  and  the 
last  one  was  executed  July  10th,  1874,  upon  a  sale  for  taxes 
made  Oct.  3,  1866.  The  other  deeds  were  made  upon  prior 
sales. 

The  property  formerly  belonged  to  John  H.  Thode,  and 
was  conveyed  by  him  in  1863  to  J.  H.  Phillips,  who  imme- 
diately conveyed  it  to  Helen  Thode,  wife  of  J.  H.  Thode,  and 
now  plaintiff's  ward.  It  is  alleged  in  the  answers  of  defend- 
ants that  these  conveyances  were  made  for  the  fraudulent 
purpose  of  defrauding  the  creditors  of  John  H.  Thode.  We 
find  that  this  allegation  is  not  sustained  by  the  proof. 

J.  H.  Thode  leased  the  separate  lots  claimed  by  the  respec- 
tive defendants,  Stowe  and  Bird,  to  them,  and  each  went  into 
possession  under  his  lease,  which,  in  each  case,  granted  a 
term  for  five  years.  Stowe's  lease  was  executed  August  16, 
1870;  Bird's  on  the  22d  of  May,  1871.  Each  of  the  defend- 
ants paid  rent  to  Thode  until  October,  1874;  after  that  date, 
to  Spoftbrd,  who  conveyed  to  Stowe  the  property  claimed  by 
him,  November  2,  1875,  and  conveyed  to  Bird  the  other  part 
of  the  lot  May  31,  1877.  Thode  assigned  the  Jease  executed 
by  Stowe  to  Spofford,  October  1,  1874.  Helena  Thode,  the 
wife  of  J.  H.  Thode,  was,  in  proper  proceeding  in  the  county 
court  of  Polk  county,  on  the  thirteenth  day  of  February,  1866, 
declared  insane,  and  an  order  was  made  directing  her  to  be 
sent  to  the  hospital  for  the  insane  at  Mount  Pleasant,  and 
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she  was  taken  to  that  institution,  and  kept  there,  under  this 
order,  for  a  number  of  years.  The  printed  abstract  sometimes 
gives  her  name  as  Helen^  and  sometimes  as  Helena^  a  dis- 
crepancy doubtless  resulting  from  careless  proof  reading. 
April  29, 1880,  the  husband  was  appoint^  guardian  for  Mrs. 
Thode. 

The  leases  to  defendants  and  the  assignment  of  the  Stowe 
lease  to  Spofford  were  not  executed  by  Thode  as  guardian  for 
his  wife,  nor  is  she  or  her  interest  in  the  property  referred 
to  in  these  writings. 

II.  The  defendants,  Stowe  and  Bird,  held  the  respective 
lots  as  tenants  until  they  purchased  of  Spofford.     While  they 

1.  LANDLORD  rcutcd  of  hcr  husband,  the  law  will  regard  them 
hu8band?eas-  as  the  tenants  and  Mrs.  Thode  the  owner  of  the 
iDsane  wife,     property.      We  need  not  inquire  into  the  effect 

of  the  assignment  of  the  lease  of  Stowe  to  Spofford. 

III.  As  we  have  seen,  the  most  recent  tax  sale,  under 
which  Spofford  claimed  title,  was  made  October  3^,  1868.     At 

2.  TAX  title :  ^^®  expiration  of  three  years  from  the  date  of  the 
Smd^unSer:  Sale,  the  purchaser  at  the  tax  sale  was  entitled  to 
iSuoM?'^   a  deed,  (Rev.  §  §  779, 781,)  and  at  the  expiration 

of  five  years  from  the  date  when  the  tax  deed  could  have  been 
issued,  the  right  of  the  holder  of  the  tax  title  was  barred, 
and  he  could  not  have  recovered  the  possession  of  the  land  in 
an  action  against  the  tax  payer.  Rev.,  §  790;  Hintrager  v. 
Henneseyy  46  Iowa,  600.  October  3,  1874,  the  owner  of  the 
property,  if  she  was  in  possession,  was  entitled  to  hold  it 
against  the  tax  title.  When  defendants,  Stowe  and  Bird, 
purchased  the  lots  and  took  conveyances  from  Spofford,  his 
right  of  action  under  the  tax  deeds  was  barred.  The  defend- 
ants were  tenants  holding  under  the  owner  of  the  property, 
8.  LANDLORD  Mrs.  Thodc,  and  cannot  gain  protection  as  inno- 
acqu^ing  ad-  Cent  purchasers  under  the  deed  of  warranty  exe- 
bj'ua^t.^"^^  outed  to  them  by  Spofford.  They  were  bound  to 
know  that  Mrs.  Thode,  though  insane,  held  possession  of  the 
lots,  and  they  had,  therefore,  notice  that,  when  Spofford  con- 
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veyed  to  them,  his  right  of  action  was  barred  by  the  statute, 

for  they  are  presumed  to  be  informed  of  the  provisions  of  tlie 

law  whereon  the  rights  of  their  landlord  to  the  property 

depended.     They  were  charged,  too,  with  notice  of  SpoflTord's 

title — that  it  rested  upon  tax  sales.     They  therefore  purchased 

the  property  with  full  notice  of  the  infirmity  in  the  title 

resulting  from  the  possession  of  Mrs.  Thode,  and  the  bar  of 

the  statute  based  thereon.     See  The  Keokuk  di  Des  Ho  lues 

R^y  Co.  V,  Lindley^  48  Iowa,  11. 

The  defendants  gained  nothing  from  the  assignment  of  the 

lease  by  Thode  and  other  acts  done  by  him,  intended  to  surren- 

4.  HUSBAND     ^cr  the  property  and  right  thereto.     These  acts 

wifefpower    do  not  bind  Mrs.  Thode,  who,  when  they  were 

real  estate,      done,  was  insane.     Indeed,  if  she  had  not  been 

insane,  they  would  not  divest  her  right  to  the  property,  unless 

done  by  her  authority  and  nothing  of  the  kind  is  attempted 

to  be  shown  in  this  case. 

IV.     In  1874  the  auditor  of  Polk  county  brought  an  action 

against  Helen  Thode  to  recover  the  amount  paid  by   the 

6.  juRisDic-     county  for  her  support  while  at  the  insane  hos- 

tion^by  cross-  pital.     The  petition  alleges  that  she  is  the  owner 

co-defendant:  of  the  property  in  controversy  in  this  suit,  and  it 
notice  neces-  i  ,  ,  .  i       i  j 

sary.  seeks  to  charge  the  same  with  the  amount  due 

the  county.  Spofford  is  made  a  defendant  in  the  action,  on 
the  ground  that  he  is  the  holder  of  a  tax  title  on  the  prop- 
erty. A  guardian  ad  litem  was  appointed  by  the  court  for 
Mrs.  Thode,  after  service  of  notice  on  her  as  required  by  the 
statute,  who  answered  this  petition,  denying  all  the  allegations 
thereof.  Spofford  answenjd  the  petition,  denying  the  allega- 
tions thereof,  and  setting  up  his  tax  titles,  and  averring  that 
thereby  he  acquired  the  title  of  the  property.  The  answer 
prays  that  Spofford  may  be  declared  to  hold  the  title  to  the 
property  as  against  Mrs.  Thode,  and  that  it  be  quieted  in  him. 
No  notice  or  process  of  any  kind  was  issued  against  the  guar- 
dian ad  litem  or  Mrs.  Thode,  and  no  appearance  or  answer 
was  made  to  this  answer  of  Spofford.     A  decree  was  entered 
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against  Mrs.  Thode  in  favor  of  Spofford,  declaring  that  bis 
tax  titles  are  valid,  and  quieting  the  title  in  him.  No  judge 
ment  was  entered  against  her  in  favor  of  the  plaintiff  in  the 
action. 

This  decree  is  now  pleaded  by  Spofford  and  the  other 
defendants  as  an  adjudication  binding  plaintiff.  It  can  have 
no  such  effect.  If  Spofford's  answer  be  regarded  as  a  cross- 
bill against  Mrs.  Thode,  she  was  not  required  to  answer  it 
without  notice.  It  set  up  a  cause  of  action  against  her  inde- 
pendent of  the  action  of  plaintiff.  It  was,  indeed,  an 
action  between  her  and  Spofford,  of  which  she  could  have  no 
notice  from  the  process  served  upon  her  by  plaintiff.  In  such 
cases,  the  law  always  has  been  that  defendants  to  cross-bills 
or  cross-actions  brought  by  co-defendants  must  be  served  with 
notice  of  the  claims  made  against  them.  .  This  is  the  rule  of 
our  statute.  Code,  §  2663.  In  the  absence  of  such  notice, 
the  court  has  no  jurisdiction  to  render  judgment  against  Mrs. 
Thode. 

Devin  v.  The  City  of  Ottumwa^  53  Iowa,  461,  is  not 
inconsistent  with  the  conclusion  we  have  reached  upon  this 
point.  In  that  case  the  defendants  set  up  conflicting  titles  and 
claims  to  the  land  in  controversy,  but  did  not  claim  relief, 
the  one  against  the  other.  It  is  not  shown  that  the  respec- 
tive defendants  did  not  have  notice  of  the  claim  of  title  made 
by  the  co-defendants.  The  decision  is  based  upon  the  ground 
that  the  title  was  put  in  issue  by  the  pleadings  of  the  respec- 
tive defendants,  and,  being  so  in  issue,  the  decree  quieting 
the  title  as  to  one  would  not  be  erroneous,  for  the  reason  that 
no  direct  claim  for  relief  was  made  against  the  defendant 
appealing.  As  the  question  of  title  was  an  issue  raised  by 
the  pleadings,  there  was  no  want  of  jurisdiction  on  the  ground 
that  no  notice  was  served,  for  the  reason  that  the  appearance 
and  pleading  by  the  respective  parties  waived  the  necesisity 
of  process  against  them.  In  this  case,  the  title  of  the  prop- 
erty was  not  put  in  issue  by  the  pleadings,  so  far  as  Mrs. 
Thode  was  concerned,  for  her  guardian  ad  litem  makes  no 
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averment  or  statement  in  regard  to  the  title.  There  being 
no  issue  involving  the  title  between  defendant  Spofford,  and 
the  guardian  ad  litem^  and  no  notice  having  been  served  as 
required  by  law,  the  decree  is  void,  and  cannot  be  regarded 
as  an  adjudication. 

We  reach  the  conclusion  that  the  title  of  the  property  is  in 
plaintiff's  ward,  and  that  he  is  entitled  to  recover  in  this  action, 
and  that  the  title  ought  to  be  quieted  in  Mrs.  Thode. 

V.     We  are   required  to  determine  what  sum   plaintiff 
shall  pay  to  redeem  from  the  tax  sales  and  taxes  paid  by  defend- 
ants.    The  court   below,  by   its  decree,  required 

6.  judgment:  '      •^  '1 

Jl^^/endant  plaintiff  to  pay  the  sum  of  $1,500,  and  interest 
S'u^tlroti'ce  "o*k*  thereon,  paid  by  Spofford  to  Polk  county  in  dis- 
wi^^'jJSmiff:  charge  of  its  claim  against  Mrs.  Thode.  That 
notbound^y  sum,  it  .appears  by  the  evidence,  was  paid  by 
comprom  se.  gp^^^j.^  j^^  ^.j^^  ^^^  ^j«  ^  settlement  or  compro- 
mise, on  condition  that  he  should  have  a  decree  against  Mrs. 
Thode  quieting  the  title  to  the  lots  in  him.  As  we  have 
said,  there  was  no  adjudication  upon  the  claim  against  the 
insane  woman, — no  judgment  rendered  against  her.  We  can- 
not understand  upon  what  ground  Spofford  made  the  payment, 
other  than  that  he  was  thereby  enabled  to  obtain  the  decree 
granting  him  the  relief  he  sought.  There  is  no  adjudication 
that  Mrs.  Thode's  estate  was  liable  to  the  county  in  any  amount 
which  could  be  enforced  against  the  lots.  The  payment  by 
Spofford  was  wholly  voluntary.  Surely  he  cannot  come  into 
a  court  of  equity  seeking  relief  in  the  form  of  a  judgment 
against  the  insane  woman,  on  the  ground  that,  while  she  was 
insane,  he  paid  $1,500  for  the  purpose  of  inducing  a  judg- 
ment  against  her,  which  we  find  to  be  void  for  want  of  juris- 
diction in  the  court  rendering  it.  His  attempted  purchase 
of  a  judgment  in  that  way  gives  him  no  ground  to  recover 
now  from  the  guardian  the  sum  he  unwisely  expended. 

VI.     The  defendants  may  recover  in  this  action  for  all 
taxes  paid  by  them  within  five  years  prior  to  the  commence- 
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ment  of  this  suit,  with  interest  and    penalties 

7»  TAX  8al6 1 

redemption     provided  by  law  in  case  of  redemption  from  tax 

from:  amount  -t  ./  r 

statute  of'  sales.  All  sums  paid  by  them  for  taxes  and  upon 
limitations,  ^j^^  ^^^  g^j^g  before  that  time  are  barred  by  the 
statute  of  limitations.     Brown  v.  Painter^  44  Iowa,  368. 

"While  we  would  not  enforce  a  lien  upon  the  land  for  taxes 
paid  by  the  holder  of  a  tax  sale  certificate,  unless  the  statute 

8 .  pay.  requiring  the  tax  receipts  to  be  filed  with  the 

Sequent  tox!^  auditor  be  complied  with,  we  think  the  provision 
duplicate  of  the  Statute  does  not  apply  to  cases  where  tax 
«  889.  '  deeds  have  been  executed,  and  the  holder  thereof 

pays  as  the  owner  of  the  land.  See  Code,  §  889.  Kennedy 
V.  Bigelowy  43  Iowa,  74.  We  have  held  in  Everett  v,  Beehe^ 
37  Iowa,  452,  and  cases  following  that  decision,  that,  when 
there  has  been  a  valid  levy  and  assessment  of  taxes,  we  will, 
when  redemption  is  sought,  require  it  to  be  done  upon  pay- 
ment of  a  sum  sufficient  to  pay  all  taxes,  if  they  had  not  been 
paid  by  the  purchaser  at  the  tax  sale. 

The  evidence  shows  that  payments  amounting  to  $150  were 
made  upon  the  taxes  many  years  ago.  This  sum  will  not  be 
deducted  from  the  amount  for  which  defendants  are  entitled 
to  recover  on  account  of  taxes  paid  by  them.  The  payments 
were  made  upon  taxes,  the  recovery  of  which  we  hold  is  barred 
by  the  statute  of  limitations.  They  ought  not  to  be  deducted 
from  taxes  the  recovery  of  which  is  not  barred. 
•  YII.  We  think  the  decree  of  the  court  below  touching 
the  value  of  the  improvements,  and  the  rental  value  of  the 
lots,  is  substantially  correct  and  in  accord  with  the  testimony. 
We  have  discovered  no  ground  for  changing  them. 

VIII.  The  cause  will  be  remanded  to  the  circuit  court  for 
a  decree  in  accord  with  this  opinion,  which  shall  authorize 
plaintiffs  to  redeem  within  eight  months  from  the  rendition 
of  the  decree,  upon  payment  of  the  amounts  found  due  on 
account  of  taxes  paid  and  improvements  made,  less  the  rental 
value  of  the  property,  at  the  date  found  by  the  decree  of  the 
court   appealed  from  up  to  the  day  of  redemption.     Other 
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provisions  in  the  decree  appealed  from,  not  in  conflict  with 
this  opinion,  will  be  incorporated  in  the  new  decree.  Tlie 
defendants  Will  pay  the  costs  of  the  appeal. 

Reversed  on  plaintiff's  appeal. 

Affibmed  on  defendants'  appeal. 


SUPPLEMENTAL    OPINION. 

Pee  Curiam.  A  petition  for  a  rehearing  was  entertained 
in  this  case  npon  two  questions:  Firsts  as  to  the  right  of 
appellees  to  bo  reimbursed  for  the  amount  paid  by  Spoflbrd 
on  the  claim  of  the  county  for  keeping  Mrs.  Thode  in  the 
insane  hospital;  Second^  as  to  the  right  of  appellees  to  be 
reimbursed  for  the  amount  of  taxes  paid,  other  than  those 
paid  within  five  years.  As  to  the  $1,500  paid  to  the  county, 
it  is  important  to  remember  that  Bird  and  Stowe  are  not 
entitled  to  any  relief  except  such  as  inured  to  Spofford.  His 
most  recent  tax  title  was  barred  October  3,  1874.  All  pay- 
ments of  taxes  by  him  after  that  time  were  not  based  upon 
any  tax  title.  They  were  not  payments  made  to  protect  any 
interest  he  had  in  the  lots,  for  the  very  obvious  reason  that 
he  had  no  interest  to  protect.  When  the  action  was  brought 
by  the  county,  if  he  had  any  right  to  any  relief,  it  was  that 
he  might  be  reimbursed  for  any  taxes  that  he  had  paid,  upon 
the  ground  that  there  was  an  implied  contract  for  reimburse- 
ment, or  that  the  payment  was  necessary  to  protect  some  lien* 
he  had  upon  the  property.  He  was  not  satisfied  with  this, 
but  asserted  title  against  Mrs.  Thode,  and  took  a  decree 
against  her,  which  was  void  for  want  of  jurisdiction.  To 
obtain  this  decree  he  paid  the  county  $1,500.  The  claim  of 
the  county  was  not  a  lien  upon  the  property.  Counsel  claim 
9.  TN8ANE :  that  under  section  1433  of  the  Code,  and  1488  of 
county  for       the  Ecvision  of  1860,  the  claim  of  the  county 

support  of:  i.         /•  i  «     i 

lien  on  land,  became  a  lien  from  the  commencement  of  the 
suit  by  the  county  Those  sections  make  no  provisions  for  a 
lien,  either  before  suit  commenced  or  afterwards.     They  sim- 
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ply  provide  that  the  support  of  the  insane  at  public  expense 
shall  not  be  construed  to  release  the  estate  of  such  persons 
from  liability  for  their  support;  and  counties  are  authorized 
to  collect  from  the  property  of  patients  any  sum  paid  by  the 
county  in  their  behalf.  The  collection  is  to  be  made,  like  any 
other  claim,  by  action,  judgment  and  execution;  and  there  is 
no  lien  until  it  is  obtained  by  the  judgment  of  the  court. 
The  payment  by  Spofford  was,  therefore,  purely  voluntary. 
He  should  have  been  content  with  asserting  his  rights  in  that 
action,  which,  as  we  have  said  before,  consisted  in  reimburse- 
ment for  taxes  paid,  if  he  had  even  the  right  to  that  relief. 

II.  As  to  the  taxes  paid  more  than  five  years  previous  to  the 
commencement  of  the  suit,  we  have  little  to  add  in  addition 
to  what  is  said  in  the  foregoing  opinion.  These  taxes  were 
paid  at  a  time  when  Bird  and  Stowe  were  in  possession  under 
their  leases.  Mrs.  Thode  was  then  insane.  There  is  no  claim 
that  they  were  made  to  protect  her  title.  On  the  contrary, 
they  were  payments  made  with  the  purpose  of  depriving  her 
of  her  title^and  we  are  not  inclined  to  think  that  there  is 
any  equity  in  the  claim  for  these  taxes  which  should  over- 
reach the  statute  of  limitations. 

The  former  opinion  is  adhered  to. 


Ellsworth  v.  Cordret. 

1.  Tax  Sale  and  Deed:  noticr  to  redbeh:  prbsuhption  that 
LAKD  IS  TAXED  TO  OWNER.  Where  defendant*8  title  to  the  land  in 
question  was  of  record,  and  the  land  was  assessed  and  taxed  to  him  at 
the  time  it  was  sold  for  taxes,  it  will  be  presumed,  in  the  absence  of  a 
contrary  showing,  that  he  retained  the  title  and  that  it  was  taxed  to 
him  when  the  notice  to  redeem  should  have  been  given;  and  especially 
should  such  presumption  be  entertained  against  a  holder  of  the  certifi- 
cate of  purchase  who,  by  his  acts  in  the  premises,  recognized  the  con- 
tinued ownership  of  the  defendant.  In  such  case  a  tax  deed  cannot  be 
sustained  without  the  statutory  proof  that  notice  to  redeem  was  served 
on  defendant.    Fuller  v,  Armstrong,  53  Iowa,  683,  distinguished. 
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Appeal  from  Hardin  Circuit  Court. 
Tuesday,  Decembeb  9. 
S.  M,   Weaver  and  T,  H,  Milnery  for  plaintiff. 
Brown  <&  Carney^  for  defendant. 

OPINION   ON    KEHEAKING.* 

RoTHROOK,  Ch.  J. — I.  This  cause  has  again  been  submit- 
ted to  us  on  a  petition  for  a  rehearing.  It  is  urged  that  the 
evidence  in  the  case  does  not  show  that  the  land  was  taxed  to 
the  defendant  when  the  notice  was  served,  and  that  as  to  the 
forty-acre  tract  sold  to  Zelie  no  notice  was  necessary;  and 
the  case  of  Puller  v.  Armstrong^  53  Iowa,  683,  is  relied  upon 
as  supporting  the  claim  made.  The  abstract  shows  that  the 
land  was  assessed  and  taxed  to  the  defendant  in  1875,  the  year 
for  which  it  was  sold  for  taxes.  It  also  appears  that  the 
defendant's  title  to  the  land  was  then  of  record.  The  plaint- 
iff seeks  to  quiet  his  tax  title.  If  the  land  was  taxed  to  the 
defendant,  it  was  incumbent  on  the  plaintiff  to  give  the  notice 
required  by  law.  This  he  attempted  to  do,  but  the  notice 
was  insufficient.  It  being  conceded  that  the  patent  title  to 
the  land  was  in  the  defendant,  and  that  the  same  was  taxed 
to  him  in  1876,  it  should  be  presumed  that  no  change  was 
made  in  the  ownership,  and  in  the  name  in  which  it  was 
taxed.  Especially  should  this  be  so  in  view- of  the  fact  that 
the  plaintiff  attempted  to  give  notice  to  defendant,  and 
obtained  his  tax  deed  by  a  showing  that  he  had  given  notice, 
and  in  view  of  the  further  fact  that  he  seeks  by  this  action 
to  quiet  his  title  as  against  the  defendant.  This  is  an 
admission  that  the  defendant  is  the  owner  of  the  patent  title, 
and  if  there  was  no  change  of  title  it  is  fair  to  presume  that 
no  change  was  made  in  the  name  in  which  the  land  was 
taxed. 


*  For  original  opinion  see  63  Iowa,  675. 
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II.  It  is  further  claimed  that  the  tax  title  should  be  sus- 
tained as  to  the  fortj^-acre  tract  purchased  by  Parmlee, 
because  the  agency  of  McKay  was  in  no  manner  connected 
with  Parmlee's  purchase.  But  the  evidence  shows  that 
McKay  paid  the  tax  upon  the  land  for  1876  with  money  fur- 
nished by  the  defendant,  and  he  sent  the  defendant  a  receipt, 
and  did  not  notify  him  that  the  land  had  been  sold  for  the 
tax  of  1875.  He  should  have  applied  the  money  in  redemp- 
tion from  the  sale,  and  we  do  not  think  that  under  the  facts 
in  the  case  he  could  acquire  any  rights  in  the  Parmlee  tract 
by  afterwards  taking  an  assignment  of  the  certificate  of  pur- 
chase.    The  farmer  opinion  is  adhered  to. 


TriE  State  v.  Leslie. 


1.  Appeal  to  Supreme  Court:  chimin al  case:  deficisnt becobd. 
The  record  in  this  case  showing  no  notice  of  an  appeal,  and  being 
otherwise  defective,  the  judgment  of  conviction  for  manslaughter  can- 
not be  disturbed. 

Appeal  from  Cass  District  Court, 

Tuesday,  December  9. 

The  defendant  was  indicted  and  convicted  for  the  crime 
of  manslaughter,  and  was  sentenced  to  imprisonment  in  the 
penitentiary  for  three  months,  and  to  pay  a  fine  of  $500. 
She  appeals. 

No  appearance  for  appellant. 

Smith  McPherson^  Attorney-general^  for  the  State. 

RoTHKOCK,  Ch.  J. — The  cause  is  submitted  to  us  upon  a 
transcript,  without  either  abstract  or  argument,  and  the  attor- 
ney-general, in  a  written  motion,  calls  our  attention  to  some 
questions  pertaining  to  the  sufficiency  of  the  record.     The 
Vol.  LXV— 20 
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defendant  was  jointly  indicted  with  her  husband  for  causing 
the  death  of  defendant's  mother,  a  very  aged  and  feeble 
woman,  and  a  member  of  defendant's  family.  It  was  charged 
that  the  deceased  came  to  her  death  by  reason  of  the  neglect 
and  cruel  treatment  of  the  defendant  and  her  husband.  The 
trial  was  had  in  February,  1882.  Time  was  taken  until  the 
next  term  to  move  for  a  new  trial.  A  motion  for  a  new  trial 
was  overruled  in  September,  1883. 

The  translation  of  the  short-hand  reporter's  notes  of  the 
evidence  was  not  filed  in  tlie  oflSce  of  the  clerk  of  the  district 
court  until  January  25,  1884.  No  time  was  taken  to  settle 
a  bill  of  exceptions,  and  the  only  authentication  of  the  evi- 
dence is  a  certificate  of  the  trial  judge  attached  to  the  trans- 
lation of  the  evidence.  The  certificate  is  without  any  date. 
There  is  no  evidence  of  the  service  of  any  notice  of  appeal  to 
l)e  found  in  the  record.  In  this  condition  of  the  record  we 
are  without  jurisdiction  to  examine  any  question  in  the  case. 
The  record  should  show  that  an  appeal  was  taken.  In  the 
absence  of  such  showing  we  cannot  disturb  the  judgment. 

Affirmed. 


Riley  v.  Norton. 

.       ^^1        1.  Slander:  jcstification  of  words  charoino  a  crihe:  measure  op 
|iaB    ac  proof:    cases  overruled.     In  an  action  of  slander  for  charging 

plaintiff  with  the  commission  of  a  crime,  when  the  defendant  justifies, 
it  is  sufficient  if  he  prove  by  a  preponderance  of  the  evidence  that  plaint- 
iff did  commit  the  crime  charged,— following  the  principle  of  Welch  r. 
Jugenheimer^  56  Iowa  11.  The  cases  of  Bradlef/  r.  Kenned^/,  2G. 
Greene,  231;  Forshee  v,  Abram8,2  Iowa,  571;  Fountain  r.  ir*»<,23  Id^ 
9;  and  Ellis  v,  Lindletft  38  id.,  461,  holding  that  the  commission  of  the 
crime  in  such  cases  must  be  established  beyond  a  reasonable  doubt,  are 
overruled. 

Appeal  from  Clayton  District  Court. 
Tuesday,  December  9. 
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Action  fob  slander.  The  crime  charged  was  larceny. 
The  defendant  justified.  Trial  by  jury,  judgment  for  plaint- 
iff, and  defeudant  appeals. 

James  0,  Crosby^  for  appellant. 

S.  8.  Powers^  for  appellee. 

Seevebs,  J. — The  court  instructed  the  jury  that  the  defend- 
ant must  establish  beyond  a  reasonable  doubt  that  the  plaint- 
iff did  commit  the  crime  of  larceuy  in  manner  and  form  as 
the  defendant  had  pleaded.  This  instruction  is  in  accord  with  , 
Bradley  v.  Kennedy^  2  G.  Greene,  231;  Forshee  v.  Ahra/ms^ 
2  Iowa,  571;  Fo^mtain  v.  West,  23  Id.,  9;  Fllis  v.  lAnd- 
ley,  38  Id.,  461  Logically,  these  cases  were  much  shaken  by 
Welch  V,  Jugenheimer,  56  Iowa,  11.  It  is  logically  impos- 
sible to  say  that  one  rule  should  obtain  when  an  action  is 
brought  to  recover  damages  caused  by  the  commission  of  the 
crime  of  arson,  and  another  in  an  action  brought  to  recover 
damages  for  slander  charging  such  crime,  when  the  defend- 
ant pleads  justification.  If  an  action  had  been  brought  to 
recover  the  value  of  the  wood  alleged  to  have  been  stolen  in 
this  case,  the  plaintiff  in  the  action  would  be  entitled  to 
recover  if  he  established,  by  a  preponderance  of  the  evidence, 
the  fact  that  the  wood  had  been  stolen.  Logically,  the  same 
rule  must  apply  when  the  same  party  asserts  and  relies  on 
the  same  facts  in  any  other  civil  action  where  the  right  of 
recovery  or  defense  is  asserted. 

We  deem  it  unnecessary  to  enter  into  an  extended  discus- 
sion of  the  pending  question,  simply  contenting  ourselves 
with  saying  that  in  our  opinion  the  decided  weight  of  the 
latest  authorities  is  opposed  to  Fotmtain  v.  West,  and  other 
cases  above  cited,  and  that  they  should  be,  and  are  hereby, 
overruled. 

Revebsbd. 
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E0GLE8TON  V.  The  Council  Bluffs   Insurance  Co. 

1.  Insurance:  ebuor  in  describixo  property:  eatext  ambiocity: 

RECOVERY     ON     POLICY     WITHOUT     REFORMATION.       The     property 

described  in  the  policy  and  application  in  this  cat^e  was  a  store  buildin? 
und  stock  of  goods  *'  situated  on  lots  7  and  8,  block  2,  in  the  town  of 
Floris/*  but  the  property  was  actually  situated  on  lot*  7  and  8,  in  block 
2,  in  Hoiaington's  addition  to  the  town  of  Floris,  but  there  was  a 
block  2,  containing  lots  7  and  8,  in  the  original  town.  Iteld  that,  since 
the  addition  was  a  part  of  the  town,  the  description  in  the  policy  and 
application  might  be  applied  either  to  the  lots  in  the  original  town  or 
to  those  in  the  addition;  that  it  was  not  a  misdescnption,  but  an  ambig- 
uous one,  and  that  the  latent  ambiguity  might  be  shown  by  p.irol  in  an 
action  by  ordinary  proceedings,  and  that  it  was  not  necessary  to  have 
the  error  corrected  in  equity  before  a  recovery  could  be  had  on  the 

policy. 

f 

2.  Pleading:  striking  evidence  from  petition:  error  without 

PREJUDICE.  Letters  which  were  evidence  only  of  ultimate  fact* 
pleaded  should  have  been  stricken  from  the  petition  on  defendant V 
motion,  but,  it  appearing  that  defendant  could  not  have  been  prejudiced 
by  the  overruling  of  such  motion,  a  reversal  will  not  be  granted  on  that 
account. 

o.  Insuranoe :  limitation  by  policy  of  suit  thereon  :  waiver  of 
limitation:  evidence.  Where  defendant  pleaded,  in  bar  of  an 
action  upon  a  policy  of  6re  insurance,  that  the  action  was  not  be^mn 
within  six  months  from  the  date  of  the  loss,  as  provided  in  the  policy, 
it  was  proper  to  allow  plaintiff  to  introduce  letters  written  by  the  com- 
pany to  her,  which  tended  to  show  that  she  had  been  induced,  by  the 
promises  and  representations  of  the  company,  to  delay  the  institution 
of  the  suit. 

4.  :  action  on  policy:  proofs  of  loss  as  condition  precedent: 

WAIVER  BY  COMPANY.  The  provisious  of  a  policy  of  fire  insurance, 
requiring  written  proofs  of  loss,  may  be  waived  by  the  company,  and, 
where  such  proofs  are  necessary  to  be  made  sixty  days  before  an  action 
can  be  maintained  on  the  policy,  such  action  may  be  begun  and  main- 
tained sixty  days  after  the  date  of  such  waiver. 

5.  :  :  :  inability  to  procure.    Where  it  is  shown 

that  the  insured,  without  any  fault  or  fraud  on  his  part,  is  unable  to 
procure  certain  of  the  proofs  of  loss  required  by  a  policy  of  insurance, 
he  may  recover  without  a  literal  compliance  with  the  provisions  of  the 
policy  in  this  respect;  for  the  law  will  not  require  an  impossible  thing. 

6.  :    application   for:    statements   by   assured:    company 

estopped    from   denying:    knowledge  of  agent.    Where  the 
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statements  mode  in  an  application  for  insurance  were  by  the  contract 
made  a  warranty  by  the  assured,  bat  the  company,  by  its  agent,  who 
had  authority  to  take  the  risk,  was  on  the  premises  when  the  applica- 
tion was  made,  and  then  viewed  the  property,  and  himself  filled  out 
the  application,  writing  therein. statements  which  he  knew  were  not 
true,  held  that  the  agent's  knowledge  should  be  imputed  to  the  com- 
pany, and  that  it  was  estopped  from  claiming  that  the  representations 
in  the  application  were  not  true. 

7.  :  bvidbnce:  letteb  not  bindinq  company.    A  letter  written 

to  the  company  by  the  attorney  of  the  assured,  not  in  response  to  any 
communication  from  the  company,  but  expressing  opinions  and  assum- 
ing facts  prejudicial  to  the  company,  was  incompetent  as  evidence  against 
the  company  for  any  purpose. 

Appeal  from  Davis  Cireuit  Court. 

Tuesday,  Decembeb  9. 

Action  on  a  policy  of  insurance  against  loss  or  damage  by 
lire.  Verdict  and  judgment  for  plaintiff.  Defendant 
appeals. 

Phillips  (6  Dayy  for  appellant. 

Payne  c6  Eichelberger^  for  appellee. 

Kekd,  J. — I.  The  property  covered  by  the  policy  was  a 
store  building  and  stock  of  goods.  Plaintiff  made  a  written 
1.  iNsuR-  application  for  the  insurance,  and  a  copy  of  this 
indScribIng  application  was  indorsed  on  the  policy  when  it 
tent  ambigui-  was  issued.     In  the  application,  the  proDertv  to 

ty:  recovery  .  \^  \  r     r^    j 

wu'Bour  be  insured  was  described  as  being  "situate  on 
reformation,  and  confined  to  premises  now  owned  and  occu- 
pied by  me  in  lots  7  and  8,  block  2,  of  Floris,  Davis  county, 
Iowa."  In  the  policy,  the  property  insured  is  described  as 
being  "situated  on  lots  7  and  8,  block  2,  in  Floris,  Davis  county, 
Iowa."  One  defense  pleaded  by  the  defendant  was  that 
plaintiff  had  no  title  to  or  interest  in  lots  7  and  8,  Iblock  2, 
in  the  town  of  Floris,  or  in  the  building  situated  thereon, 
and  that  she  had  no  interest  in  the  property  described  in  the 
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application  and  policy.  It  was  proved  on  the  trial  that 
plaintiff  was  a  merchant  doing  business  in  said  town  of 
Floris,  and  that  the  building  in  which  she  did  business  was 
situated  on  lots  7  and  8,  block  2,  in  Hoisington's  addition  to 
said  town.  It  was  also  proved  that  the  policy  was  issued  by 
an  agent  of  defendant,  who  had  authority  to  make  the  con- 
tract, and  that  before  issuing  it  he  visited  the  premises  and 
made  an  examination  of  them,  and  that  he  filled  out  the 
application,  and  wrote  therein  the  description  of  the  prop- 
erty, but  obtained  tlie  information  on  which  he  wrote  such 
description  from  plaintiff,  or  her  son,  who  was  acting  for  her 
at  the  time. 

The  title  deeds,  under  which  plaintiff  claimed  the  prop- 
erty described,  conveyed  lots  7  and  8,  block  2,  in  Floris,  but 
she  and  those  under  whom  she  claimed  had  been  in  actual 
and  uninterrupted  possession*  of  the  property  occupied  by 
her  when  the  risk  was  taken  for  more  than  ten  years,  under 
a  claim  of  ownership.  It  was  also  shown  that  there  is  a 
block  2  in  the  original  plat  of  the  town,  and  that  there  are 
lots  in  that  block  which  are  numbered  7  and  8.  The  circuit 
court,  in  an  instruction  to  the  jury,  ruled  that  plaintiff  was 
entitled  to  recover,  notwithstanding  the  fact  that  the  prop- 
erty was  situated  in  said  addition,  if  the  agent  who  took  the 
risk  knew  where  it  was  situated  in  fact,  and  intended  to 
insure  the  building  actually  occupied  by  plaintiff,  and  the 
goods  therein,  and  was  not  misled  by  the  description.  And, 
in  disposing  of  a  motion  by  defendant  for  judgment  on  the 
special  findings  of  the  jury,  that  the  property  owned  by  the 
plaintiff  was  not  situated  in  the  original  town,  but  in  the 
addition  thereto,  the  court  made  substantially  the  same 
ruling.  This  holding  is  the  ground  of  the  first  exception 
argued  by  counsel  for  defendant. 

The  position  is,  not  that  the  policy  is  necessarily  rendered 
void  by  the  alleged  error  in  the  description  of  the  property, 
but  that,  as  by  its  terms  it  covers  property  entirely  different 
from  that  intended  by  the  parties  to  be  included  in  it,  there 
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can  be  no  recovery  upon  it  at  law  until,  by  the  judgment  of 
a  court  of  equity,  it  has  been  so  reformed  as  to  express  the 
real  intent  and  meaning  of  the  parties.  The  evidence  leaves 
no  doubt  as  to  what  the  real  intention  of  the  parties  was. 

PlaintiflF's  store-building  was  situated  on  the  lots  in  Hois- 
ington's  addition,  and  she  desired  to  obtain  insurance  upon 
it,  and  upon  the  stock  of  merchandise  which  she  kept  in  it. 
Defendant's  agent  went  to  that  particular  building,  and 
made  an  examination  of  the  premises  with  the  view  of  insur- 
ing the  building  and  the  stock  of  goods  in  it;  and  when  he 
issued  the  policy  he  had  that  property  in  mind,  and  sup- 
posed he  was  insuring  it;  and  when  plaintiff  received  the 
pohcy  she  understood  that  it  covered  that  property.  It  is 
now  assumed  by  defendant  that  the  policy  covers  other  and 
entirely  different  property,  and,  if  this  be  true,  its  position 
tliat  there  can  be' no  recovery  in  an  action  at  law  until  there 
has  been  a  reformation  of  the  contract  is  also  probably  cor- 
rect. Wood,  Ins.  §  95;  Holtrtes  v,  Charlestown  Jfut.  F. 
Ins.  Co.y  10  Mete,  211;  Ewer  v.  Washington  Ins.  Co.^  16 
Pick.,  502.  But  we  think  defendant  is  not  warranted  in  this 
assumption.  Whatever  of  ambiguity  or  uncertainty  there 
is  in  the  description  of  the  property  is  created  by  the  words 
used  as  descriptive  of  the  lots  and  block  upon  which  it  was 
situated.  In  every  other  respect  the  description  is  certain 
and  clear.  Considering  the  description  in  the  application 
and  that  in  the  policy  together,  and  omitting  the  number  of 
the  lots  and  block,  the  property  described  with  certainty  is 
the  one-story  frame  store-building  in  the  town  of  Floris, 
owned  and  occupied  by  plaintiff,  and  the  stock  of  merchan- 
dise kept  by  her  therein.  But  defendant's  position  is  that 
the  words  "lots  7  and  8,  in  block  2,  in  the  town  of  Floris," 
are  certainly  descriptive  of  property  situate  in  the  original 
plat  of  the  town.  But  we  think  this  is  not  true.  The  addi- 
tion is  as  certainly  part  of  the  town  as  is  the  land  covered 
by  the  original  plat,  and  lots  7  and  8,  in  block  2,  in  the 
addition,  are  in  the  town,  as  certainly  as  the  lots  of  corres- 
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ponding  numbers  in  the  original  plat.  The  description  is 
simply  uncertain.  It  does  not  with  certainty  describe  prop- 
erty in  either  the  addition  or  the  original  plat.  There  is  a 
block  2  both  in  the  orignal  plat  and  in  the  addition,  and 
there  are  lots  numbered  7  and  8  in  each  of  said  blocks,  and 
they  are  each  in  the  town  of  Floris.  The  description — "lots 
7  and  8,  in  block  2,  in  the  town  of  Floris,^'  without  more« 
is  therefore  uncertain  in  this,  that  it  does  not  designate 
whether  the  particular  lots  intended  are  those  in  the  addition 
which  are  so  numbered,  or  those  of  the  corresponding  num- 
bers in  the  original  plat;  and  this  uncertainty  was  made 
apparent  when  it  was  shown  that  there  was  an  original  plat 
and  an  addition,  and  there  were  lots  in  each  of  correspond- 
ing numbers.  There  is  a  latent  ambiguity,  then,  in  the 
description  of  the  property  contained  in  the  policy,  and  it 
may  be  explained  by  parol  in  an  ordinary  action.  Bowman 
V.  Agricultural  Ins.  Co.,  59  N.  Y.,  521;  Wood  Ins.,  §  95; 
2  Pars.  Cont.,  558. 

II.  The  policy  provides  that  no  suit  or  action  thereon 
shall  be  sustained  unless  commenced  within  six  months  after 
2.  PLEADING-  *^®  occurrence  of  the  loss,  and  that,  if  any  suit 
dence"ftom'  should  be  Commenced  thereon  after  the  expira- 
ro"w?thout"  t'of^  ot'  six  months  from  the  date  of  the  loss,  the 
ce.  ]apRe  of  time  shall  be  taken  and  deemed  as  con- 
clusive evidence  against  the  validity  of  the  claim.  The  loss 
in  question  occurred  on  the  twenty-lirst  of  February,  1883, 
and  the  suit  was  instituted  on  the  third  of  September  of  the 
same  year.  Plaintiff  alleges  in  her  petition  that  at  different 
times  during  the  first  six  months  after  the  loss  occurred  the 
agents  and  oflScers  of  defendant,  in  conversation  and  in  let- 
ters written  to  her  and  to  her  attorneys,  represented  and 
promised  that  her  claim  would  be  paid,  and  that,  believing 
and  relying  on  these  representations,  she  was  induced  to  for- 
bear the  bringing  of  any  suit  for  the  enforcement  of  her 
claim  until  after  the  expiration  of  six  months  from  the  date 
of  the  loss.     Attached  to  the  petition  as  exhibits  were  a 
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number  of  letters  which,  it  was  claimed,  passed  between  the 
parties  during  that  period.  Defendant  moved  the  court  to 
strike  out  these  exhibits  and  the  allegation  making  them 
parts  of  the  petition,  on  the  ground  that  they  were  mere 
matters  of  evidence,  and  were  not  necessary  or  proper  parts 
of  the  pleading.  This  motion  was  overruled.  We  think  it 
should  have  been  sustained. 

Conceding  that  it  was  necessary  for  plaintiff  to  allege  and 
prove  that  she  was  induced  to  forbear  bringing  the  suit 
within  the  six  months  by  the  representations  and  promises 
of  defendant,  she  was  required  to  allege  in  the  pleading  only 
the  ultimate  fact.  The  letters  constituted  but  a  portion  of 
the  evidence  by  which  the  allegation  would  be  proved,  and  it 
was  wholly  unnecessary  to  set  them  out  in  the  pleading;  but 
we  cannot  say  that  defendant  was  in  any  manner  prejudiced 
by  the  overruling  of  the  motion  to  strike  them  out.  We 
will,  therefore,  not  disturb  the    judgment  on  this  ground. 

III.  Defendant  set  out  in  its  answer  the  provision  of  the 
policy  with  reference  to  the  time  within  which  suit  might  be 

brought    thereon,    and   alleged    that   plaintiff's 
ANCE :  Hmi-    riffht  to  maintain  Ihe  action  was  barred  thereby. 

tation  by  pol-        "  .  ,  .    ,      ,  , 

Icy  of  suit        ihe  parties  appear  to  have  tried  the  case  on  the 

thereon;  .  *  ^  *^ 

iTmitation-  theory  that,  unless  plaintiff  was  induced  by  some 
evidence.  promise  or  representation  of  defendant  to  for- 
bear instituting  the  suit  within  six  months  from  the  date  of 
the  loss,  her  right  of  action  was  barred  by  this  provision. 
The  letters  which  were  attached  to  the  petition  were  offered 
m  evidence  by  plaintiff.  Defendant  objected  to  them  as 
incompetent  and  immaterial,  but  the  objection  was  overruled, 
and  they  were  read  in  evidence.  We  think  the  ruling  was 
correct.  The  letters  had  some  tendency  to  establish  plaint- 
iff's claim  that  she  had  been  induced,  by  promises  and  rep- 
resentations of  defendant,  to  delay  the  institution  of  the  suit. 

IV.  It  is  provided  in  the  policy  that  defendant  will  pay 
any  loss  or  damage  which  may  happen  to  the  insured  prop- 
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4.1NSUBANCE:  erty  during  the  life  of  the  policy,  "sixty  days 
Icy:  proofs  of  after  duc  notice  and  proofs  of  the  same  shall 

loss  as  condl- 

tionprece-      have  been  made  by  the  assured,  and  received  at 

dent :  waiver  '' 

by  company,  the  home  oflSce  of  the  company,  in  accordance 
with  the  terms  and  conditions  of  the  policy."  It  is  provided 
by  another  provision  that  "  persons  sustaining  loss  or  dam- 
age by  fire  shall  forthwith  give  notice  of  said  loss  to  the 
company,  and  render  a  particular  account  of  such  loss,  signed 
and  sworn  to  by  them,  stating  whether  any  and  what  other 
insurance  has  been  made  on  the  same  property,  giving  copies 
of  the  written  portions  of  all  policies  thereon;  also,  tlie 
actual  cash  value  of  the  property,  and  their  interest  therein; 
for  what  purpose  and  by  whom  tlie  building  insured,  or  con- 
taining the  property  insured,  and  the  several  parts  thereof, 
were  used  at  the  time  of  the  loss;  and  when  and  how  the  lire 
originated;  *  *  *  and  shall  also  produce  their 
books  of  account  and  other  vouchers,  and  exhibit  the  same 
for  examination,  and  permit  copies  thereof  to  be  made;  and 
shall  also  produce  certified  copies  of  all  bills  and  invoices, 
the  originals  of  which  have  been  lost." 

Plaintiff  alleges  that  immediately  after  the  fire  she  gave 
notice  of  the  loss  to  defendant,  and  that  a  few  days  there- 
after it  sent  its  general  agent  to  examine  into  the  loss  and 
adjust  the  same,  and  that  said  agent  made  an  examination 
into  all  the  circumstances  of  the  fire,  and  that  she  then  gave 
him  full  information  as  to  the  ownership  of  the  property 
destroyed,  and  all  mattei's  pertaining  to  the  loss,  and  gave 
him  an  invoice  of  the  goods  in  the  building  at  the  time  of 
the  tire,  and  that  the  agent  then  and  there  waived  the  pro- 
vision of  the  policy  which  requires  written  proof  of  the  loss 
to  be  made,  and  promised  and  agreed  that,  when  she  pro- 
cured from  the  wholesale  dealers  with  whom  she  dealt 
invoices  and  bills  of  the  goods  which  she  had  in  the  building 
at  the  time  of  the  fire,  and  sent  the  same  to  defendant,  it 
would  pay  the  loss.  She  also  alleges  that  afterwards,  in  the 
month  of  May,  as  a  matter  of  precaution,  she  made  out  and 
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sent  to  defendant  complete  and  formal  proofs  of  the  loss  as 
required  by  the  terms  of  the  policy.  Defendant  denied 
these  allegations,  and  alleged  that  the  proofs  of  the  loss 
required  by  the  policy  were  not  made  until  the  thirteenth  of 
July,  and  that,  as  the  suit  was  instituted  less  than  sixty  days 
from  that  date,  no  right  of  action  had  accrued  when  it  was 
begun. 

There  was  evidence  given  on  the  trial  tending  to  prove  the 
alleged  waiver  of  the  provision  requiring  written  proofs  of 
the  loss,  and  it  was  proved  that,  on  the  twenty-third  of  May, 
plaintiff  prepared  and  sent  to  defendant  her  affidavit,  in  which 
some  of  the  matters  were  shown  which,  by  the  provision  of 
the  policy,  were  required  to  be  shown  by  the  proofs  of  loss, 
and  that  defendant's  adjusting  agent,  on  the  ninth  of  July, 
wrote  to  plaintiff's  attorneys,  and  pointed  out  several  particu- 
lars wherein  he  claimed  said  affidavit  was  insufficient  as  a 
proof  of  loss.  And  on  the  thirteenth  of  July  plaintiff's 
attorneys  prepared  and  sent  to  defendant  additional  proofs,  to 
which  it  does  not  appear  that  any  exception  was  taken. 
Defendant  contends  that  "due  notice  and  proof"  of  the  loss 
were  not  made  until  the  last  proofs  were  received  by  it,  and 
that,  as  the  suit  was  instituted  less  than  sixty  days  from  that 
date,  it  was  prematurely  brought.  But  the  jury  found 
specially  that  the  provision  was  waived  by  the  adjusting  agent 
who  made  the  examination  soon  after  the  occurrence  of  the 
fire,  and  this  was  on  the  sixth  of  March,  so  that,  if  a  right 
of  action  has  accrued  at  all  in  plaintiff's  favor,  it  accrued  not 
later  than  sixty  days  from  that  date.  That  the  provision  of 
the  policy  requiring  written  proofs  of  the  loss  to  be  made 
may  be  waived,  is  well  settled  by  the  authorities.  See  Wood, 
Ins.,  §  §  414,  496;  Lycoming  Fire  Ins,  Co.  v.  Dunmore^  75 
111.,  14;  Patterson  v.  Triumph  Ins.  Co.j  64  Me.,  500. 

V.  Plaintiff  does  not  claim  that  the  provision  of  the 
policy  under  which  she  may  be  required  to  furnish  certified 
5 :  — :     copies  of  all  bills  and  invoices,  the  originals  of 

— :  Inability       ,\  .  ,      ^  .      :.   i     .  ., 

to  procure,      which  were  lost,  was  waived,  but,  on  the  contrary, 
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alleges  that  she  agreed  to  procure  such  copies  from  the  wholesale 
merchants  from  whom  she  had  purchased  the  goods,  and  forward 
the  same  to  defendant.  The  evidence  shows  that  she  made 
efforts  to  procure  these  bills,  but  was  able  to  procure  but  a  por- 
tion of  them,  and  the  jury  found  specially  that  she  furnished 
them  so  far  as  it  was  in  her  power  so  to  do.  Defendant  contends 
that  plaintiflF's  right  to  recover  at  all  is  dependent  on  a  literal 
compliance  by  her  with  this  provision  of  the  policy.  But  we 
think  she  is  not  required  by  the  provision  to  perform  an 
impossible  thing,  and  if  it  can  be  shown  that,  without  any 
fault  or  fraud  on  her  part,  compliance  is  rendered  impossible, 
she  may  recover  without  performing  the  condition.  Wood, 
Ins.,  §  423;  Bumstead  v.  Dividend  Mut,  Ins.  Co.,,  12  N. 
T.,  81 ;  O'Brien  v.  Commercial  Fire  Ins.  Co.,  63  N.  Y.,  108. 
The  jury  found  specially  that  plaintiff  had  furnished  copies 
of  the  bills  and  invoices  so  far  as  it  was  possible  for  her  to 
do  so,  and  this  finding  is  conclusive  of  the  question. 

VI.     The  application  contained  statements  with  reference 
to  the  size  of  the  building  insured,  the  manner  of  its  con- 

0. .         struction,  the   material   of   which   it  was   iiQi\- 

forr^sute^  structed,  and  the  time  when  it  was  built;  and  it 
Sired:  coiS^"    is  provided  in  the  policy  that  the  application  shall 

pany  estop-      ,  .i-i  i         i  ••▼ 

pedfromde-    be  Considered  as  a  Warranty  by  the  assured.     It 

iiying:knowl-  •'       *' 

edge  of  agent,  was  shown  upon  the  trial  that  these  statements, 
in  some  respects,  were  not  true.  The  circuit  court  instructed 
the  jury  that  the  application  was  to  be  regarded  as  part  of 
the  contract,  and  that  the  statements  therein  were  warranties, 
and,  if  any  of  said  statements  were  not  true  when  made,  this 
would  defeat  a  recovery  by  plaintiff  on  the  policy,  unless 
defendant  had  knowledge  when  it  issued  the  policy  that  the 
statements  were  not  true.  But  if  defendant's  agent,  who 
solicited  the  insurance,  had  authority  to  take  the  risks,  and 
he  filled  out  the  application,  and  was  present  on  the  ground, 
and  viewed  the  premises,  and  had  an  opportunity  to  examine 
them,  and  then  knew  the  location  of  the  building,  and  its 
size,  and  the  material  of  which  it  was  constructed,  and  the 
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manner  of  its  construction,  his  knowledge  in  this  respect 
would  be  imputed  to  the  company,  and  it  would  now  be  estop- 
ped from  claiming  that  said  representations  were  not  true. 
Exception  is  taken  by  defendant  to  the  last  proposition  con- 
tained in  the  instruction;  but  it  is  in  accord  with  the  rule  on 
the  subject  as  laid  down  by  tliis  court  in  Jordan  v.  State  Ins, 
Co,^  64  Iowa,  216;  Williams  v.  Niagara  Fire  Ins.  Co.^  50 
Iowa,  568;  and  Miller  v.  Mutual  Benefit  L.  Ins,  Co.j  31 
Iowa,  223. 

VII.     Plaintiff  was  permitted,  against  defendant's  objec- 
tion, to  introduce  in  evidence  a  letter  to  defendant,  written 

7 :  by  her  attorneys,  and  which   accompanied  the 

feuer°not        proofs  of  loss  which  Were  sent  July  13.     This 

binding  com-     ,   ,,  . 

pany.  letter  was  m  no  sense  an  answer  to  any  com- 

munication from  defendant.  In  it  the  writer  expresses  the 
opinion  that  plaintiffs'  claim  is  a  just  one,  and  that  her  loss 
was  an  honest  loss.  It  is  also  stated  In  the  letter  that  plaint- 
iff had  learned  with  satisfaction  that  defendant  had  paid  a 
portion  of  the  amount  of  the  loss  to  one  of  her  creditors,  to 
whom  she  had  directed  it  to  be  paid.  We  think  it  very  clear 
that  this  letter  should  have  been  excluded.  It  was  incom- 
petent for  any  purpose,  and  its  admission  could  hardly  have 
been  otherwise  than  prejudicial  to  defendant.  If  defendant 
had  in  fact  paid  a  portion  of  the  loss  to  plaintiff's  creditors 
on  her  order,  this  would  have  been  an  admission  by  it  of  the 
validity  of  the  claim.  And  the  statement  in  the  letter  was 
well  calculated  to  create  the  impression  in  the  minds  of  the 
jurors  that  this  had  been  done.  The  expressions  of  opinion 
by  the  writer  of  the  letter  were  equally  objectionable.  For 
the  error  in  admitting  this  letter  in  evidence,  the  judgment 
of  the  circuit  court  must  be 

Ceyebsed. 
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1.  Landlord  and  Tenant :  injunction  in  aid  op  landlobd*8  ubh: 
PACTS  NOT  warranting:  discretion  op  trial  court:  Whfle  the 
pranting  as  well  as  the  dissolving  of  an  injaoction  rests  mach  in  the 
discretion  of  the  coart,  and  while  such  discretion  will  not  be  interfered 
with  by  the  appellate  coart,  except  where  there  is  a  manifest  abase  of 
discretion  or  a  mistake  of  law,  yet,  in  this  case,  where  the  ii^'onction  was 
Ifranted  to  restrain  the  removal  of  goods  from  a  store-room,  for  the  pur- 
pose of  preserving  plaintiffs  alleged  lien  for  rent,  bat  it  appears 
that  between  plaintiff  and  defendants  the  relation  of  landlord  and  tenant 
never  existed,  (for  the  facts  see  opinion,)  and  that  defendants  held  the 
store  room  only  ander  an  assignment  of  the  lease  from  plaintiff,  which 
assignment  the  landlord  refused  to  recognize,  and  that  defendants  had 
more  than  paid  plaintiff  for  the  time  they  had  occupied  under  the 
assignment,  held  that  the  injunction  should  have  been  dissolved 
upon  interlocutory  motion,  and  that  it  was  reversible  error  to  overrule 
the  motion  and  to  continue  the  injunction  to  the  hearing. 

Appeal  from  Linn    Circuit   Court. 

Tuesday,  December  9. 

Action  for  an  injunction  to  prevent  the  removal  of  a  stock 
of  goods  from  a  certain  store  occupied  by  the  defendants  in 
the  city  of  Cedar  Rapids.  The  action  is  brought  upon  the 
theory  that  the  plaintiff  has  a  landlord's  lien  upon  the  stock, 
and  that  the  defendants  threaten  to  remove  the  stock  and 
deprive  him  of  his  lien,  which  he  needs  for  security  for  the 
payment  of  rent.  A  writ  of  injunction  having  been  issued 
and  served,  the  defendants  filed  an  answer,  denying  that 
plaintiff  has  a  landlord's  lien.  They  also  filed  a  motion  to 
dissolve  the  injunction.  The  court  overruled  the  motion 
and  continued  the  injunction  to  the  hearing.  The  defendants 
appealed. 

Stoneinan^  Rickel  dk  Eastman^  for  appellants. 

Mills  (&  Keeler^  for  appellee. 

Adams,  J. — It  was  said  in  Fuson  v.  Conn,  Gen,  Life  Ins, 
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Co,^  53  Iowa,  611,  that ''  the  granting  as  well  as  the  dissolving 
of  an  injunction  rests  much  In  the  discretion  of  the  court, 
and  such  discretion  will  not  be  controlled  by  the  appellate 
court,  except  where  there  is  a  manifest  abase  of  discretion  or 
mistake  of  law."  In  support  of  this  rule  were  cited  Hil.  Inj., 
107;  Johnson  v.  Allen,  35  Qa.,  252;  Howell  v.  Lee,  36  Id., 
76;  De  Oodey  v.  Godey,  39  Cal.,  157.  The  plaintiflF  relies 
upon  this  rule  as  being  sufficient  to  sustain  the  ruling  of  the 
court.  But  upon  no  theory  of  the  plaintiff's  case,  taking 
the  averments  of  his  petition  as  a  whole,  and  the  evidence 
adduced  in  their  support,  can  we  see  how  the  ruling  can  be 
sustained.  The  difficulty  with  which  the  plaintiff  has  to 
contend  is  fundamental.  He  not  only,  as  it  appears  to  us, 
had  nothing  which  he  could  lease,  but  he  never  made  even  a 
pretended  lease  or  sub-lease.  The  owner  of  the  building  is 
one  Calder.  When  the  defendants  put  their  stock  of  goods 
into  it,  they  did  so  under  the  supposition  that  they  had 
become,  or  were  to  become,  the  assignees  of  a  lease  thereto- 
fore made  to  other  parties  by  Calder.  Discovering,  as  they 
thought  they  did,  and  as  is  now  conceded,  that  they  had  not 
become  the  assignees  of  the  lease,  and  could  not  acquire  it, 
they  hired  another  store,  and  were  about  to  move  into  it.  It 
is  not  material  for  the  defendants  to  show  that  they  did  not 
become  assignees  of  the  lease.  If  they  had  done  so,  and 
had  taken  possession  under  it,  such  fact  would  not  aid  the 
plaintiff.  The  defendants  in  such  case  would  have  been 
tenants  of  Calder,  and,  if  any  one  would  have  had  a  land- 
lord's lien  upon  the  goods  for  rent,  it  would  have  been  the 
landlord,  Calder.  The  plaintiff's  counsel,  at  the  present 
stage  of  the  case,  appreciate  this  fact,  and  in  argument  ex- 
pressly deny  that  the  defendants  became  assignees  of  the 
lease.  Their  theory  now  is  that  the  plaintiff  is  a  tenant  of 
Calder,  and  has  sublet  the  premises  to  the  defendants. 

It  is  not  to  be  denied  that  there  were  certain  negotiations 
concerning  the  premises  between  the  plaintiff  and  defendants, 
and  a^npposed  transaction  sufficient  to  give  the  defendants  a 


Digitized  byLjOOQlC 


320  SUPREME  COURT  OF  IOWA, 

Stibbs  v.  Agner  &  Co. 

right  to  occnpy  the  premises;  but  the  business,  so  far  as  the 
plaintiflF  is  concerned,  seems  to  have  been  conducted  with  the 
crudest  conception  of  its  legal  character,  and  with  unaccount- 
able looseness.  The  lease  from  Calder  was  made  to  the 
firm  of  Stibbs  &  Martell,  composed,  as  we  infer,  of  the  plain- 
tiflF, H.  B.  Stibbs,  and  one  P.  Martell.  They  occupied  under 
the  lease,  as  it  appears,  about  one  year.  Stibbs  then  assigned 
his  interest  to  Martell,  and,  as  we  infer,  withdrew  from  the 
firm,  leaving  Martell  in  the  business.  Martell  executed 
chattel  mortgages  upon  the  stock  to  diflTerent  creditors,  and 
to  the  plaintiflF,  among  others.  The  mortgagees  after  a  while 
took  possession  of  the  stock  and  store,  and  sold  the  goods. 
To  induce  Calder  not  to  interfere  by  the  assertion  of  his  lien 
for  rent,  they  gave  him  an  obligation  whereby  they  became 
personally  liable  to  him  for  the  payment  of  the  rent.  The 
plaintiflF  then  formed  the  plan  of  finding  some  one  who  would 
take  an  assignment  of  the  lease,  and  enable  the  mortgagees 
to  become  discharged  from  further  liability  on  their  obliga- 
tion. He  had  come  into  possession  of  the  lease  in  some  way, 
whether  rightfully  or  not  it  does  not  very  clearly  appear;  but 
it  is  shown  that  Martell  never  made  any  assignment  of  it,  and, 
so  far  as  we  can  discover,  he  is  still  the  owner  of  it. 

The  plaintiflF,  as  one  of  the  mortgagees,  and  with,  perhaps, 
some  authority  from  the  other  mortgagees,  seems  to  have 
become  the  active  man  in  closing  out  the  stock  under  the 
mortgages.  What  his  precise  powers  and  duties  were  we 
cannot  ascertain.  The  evidence  upon  the  point  is  exceed- 
ingly meager.  He  describes  himself  in  his  petition  as 
"custodian;"  but,  as  that  word  has  no  special  legal  import, 
we  cannot  take  judicial  notice  of  the  powers,  if  any,  con- 
ferred by  his  appointment  as  custodian.  It  is  certain,  how- 
ever, that  he  claimed  the  right  to  make  an  assignment  of  the 
lease,  and  he  made  an  indorsement  thereon  in  these  words: 
"For  value  received,  I  hereby  transfer  and  assign  all  of 
Stibbs  &  MartelPs  interest  in  and  to  the  within  lease  to  Wm. 
Agner  &  Co.,"  and  signed  the  same  "  H.  B.  Stibbs,  custodian 
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for  P.  Martell,  mortgagees."  What  he  meant  by  the  descrip- 
tion of  himself  appended  to  his  name,  we  are  not  entirely 
certain,  but  it  seems  probable  ,that  he  intended  to  describe 
himself  as  custodian  of  the  lease  for  P.  Martell  and  his 
mortgagees.  This  view,  we  think,  would  be  as  favorable  as 
any  for  the  plaintiff,  and  we  will  assume  that  it  is  correct* 
But  the  assignment,  so  far  as  the  body  of  it  is  concerned, 
purported  to  carry  only  the  interest  of  the  firm  of  Stibbs  & 
Martell,  and  the  evidence  shows,  as  we  have  stated,  that 
Stibbs  assigned  his  interest  to  Martell,  and,  this  being  so,, 
there  was  no  interest  left  in  the  firm  to  be  assigned. 

Whether  the  assignment  purported  to  convey  MartellV 
interest  it  is  not  important  to  determine.  There  is  no  pre- 
tense that  Stibbs  had  authority  to  act  for  Martell.  It  is,  to 
be  sure,  claimed  in  argument  that  Stibbs  had  authority 
to  act  for  Martell's  mortgagees.  But  it  is  not  shown  that  he 
had,  neither  is  it  shown  that  the  mortgagees  were  the  owners 
of  the  lease,  nor  does  the  assignment,  so  far  as  the  body  of  it 
is  concerned,  purport  to  convey  any  interest  held  by  them. 
What  is  more,  if  we  should  put  any  construction  upon  the 
assignment  which  the  plaintiff  might  ask,  we  are  unable  to 
see  how  it  would  aid  him  to  maintain  this  action.  An 
assignment,  whether  made  by  the  firm  of  Stibbs  &  Martell, 
or  by  Martell  as  an  individual,  or  by  Martell's  mortgagees,, 
would  not  create  an  interest  in  the  plaintiff  so  as  to  give  him 
a  right  to  a  lien.  This  difficulty  the  plaintiff  has  come  to  appre- 
ciate, and  he  is  contending  now  that  he  sublet  to  the  defend- 
ants. His  theory  is,  as  we  understand,  that,  having  attempted 
to  make  an  assignment  of  the  lease,  and  such  assignment 
having  no  valdity,  the  defendants  became  subtenants  under 
him,  and  that,  too,  for  the  remainder  of  the  term.  But  this 
position  cannot  be  sustained.  The  understanding  of  the 
defendants  was  that  they  were  to  become  assignees  of  the 
lease,  and  not  sublessees.  The  plaintiff  declares  in  his  peti- 
tion that  he  "  assigned  to  them  all  the  right,  title  and  interest 
of  Stibbs  &  Martell  in  and  to  the  said  lease,  as  shown  by 
Vol.  LXV— 21 
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the  assignment  in  writing  .on  the  back  of  said  lease;"  and  that 
"  the  defendants  accepted  the  building  under  the  terms  of  the 
original  lease,  and  the  lease  itself."  In  his  testimony  he 
said:  "I  never  made  any  written  lease  with  the  defendants 
Agner  &  Co.  JWi/  contract  was  the  assigmneiit  referred  to 
in  the  jpapers?'^  In  an  aflSdavit  he  said  that  his  proposition 
to  the  defendants  was  to  '^  assume  the  lease  for  the  unexpired 
term,"  and,  "  that  on  April  24,  1884,  the  defendants  wrote  to 
this  plaintiff  a  letter,  whereby  they  recite  the  terms  of  said 
written  lease  between  the  landlord  and  mortgagor,  P.  Martell, 
and  agresing  to  take  the  same,  being  the  same  lease  attached  to 
the  plaintiff's  petition."  Two  days  later  the  plaintiff  answer^ 
the  letter  in  these  words:  "Gents:  Your  favor  of  the 
twenty-fourth  inst.  received,  accepting  proposition  to  transfer 
lease  of  store-room.  As  an  earnest  of  good  faith  on  your 
part,  please  send  us  $100,  to  apply  as  one  month's  rent,  and 
we  will  agree  to  transfer  le%sey  The  defendants,  in  sending 
money  to  pay  rent,  demanded  that  plaintiff  should  procure  a 
receipt  from  the  lessor,  Calder.  One  William  Green,  in  an 
aflSdavit,  shows  that  he  was  present  when  the  plaintiff's  pro- 
position was  made  to  the  defendants,  and  he  says  that  the 
proposition  was  "  that  plaintiff  would  transfer  the  lease  to 
them,  and  give  them  possession  June  1, 1884,  for  the  remain- 
ing term  of  said  lease,  and  on  no  other  terms  whatever." 
We  find  no  evidence  to  the  contrary. 

We  regard  it,  then,  as  proven  beyond  dispute,  that  what' 
the  defendants  contracted  for  was  an  assignment  of  the  lease. 
It  was  their  right  to  have  that  or  nothing.  Under  an  assign- 
ment, they  would  become  tenants  of  Calder,  and  could  pay, 
as  their  safety  required,  directly  to  him.  But  a  trouble  arose. 
The  lease  was  not  assignable  without  Calder's  consent.  The 
defendants,  as  we  infer,  were  strangers  in  Cedar  Rapids.  At 
all  events,  Calder's  consent  could  not  be  obtained.  The 
plaintiff,  in  his  testimony,  says:  "Mr.  Calder  was  never 
asked  to  recognize  anybody  else  as  his  tenants  until  after  the 
lease  had  been  transferred  to  Wm.  Agner  &  Co.;  he  then 
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declined  to  accept  them  as  his  tenants  and  relieve  me  or  the 
mortgagees."  The  relation  of  a  subtenancy  was  precisely 
what  both  plaintiff  and  defendant  were  trying  to  provide 
against.  "When  the  defendants  found  that  they  had  acquired 
no  valid  assignment  of  the  lease,  and  could  obtain  none,  it 
was  unquestionably  their  right  to  vacate  the  premises  and 
take  their  goods  with  them.  They  had  paid  for  all  the  time 
they  had  occupied,  and  more  too. 

The  injunction,  we  think,  should  have  been  dissolved. 

Eevebsed. 


Jafpeay  &  Co.  V.  Thompson. 

Appeal  to  Supreme  Court:  from  ordkr  of  continuance.  An 
appeal  does  not  lie  from  an  order  of  continuance,  it  not  being  a  final 
order. 

Evidence ;  record  of  mortoagb.  The  record  of  a  mortga^re  is  but 
secondary  evidence  of  its  contents,  and  is  not  admissible,  unless  a  suffi- 
cient reason  is  given  for  the  non- production  of  the  original  writing. 


:  improperly  admitted  on  trial  of  law  case  to  court: 

REVERSIBLE  ERROR  ON  APPEAL.  Where  improper  evidence  is  admitted 
in  the  trial  of  an  action  at  law,  though  the  trial  be  to  the  court,  it  must 
on  appeal  be  deemed  to  be  error,  unless  the  record  shows  affirmatively 
that  it  was  afterwards  discarded. 


4.  :   ERROR  IN  admitting:    no  PREJUDICE— no   REVERSAL.     The 

admission  of  improper  testimony  on  a  poiut  sufficiently  established  by 
other  proper  testimony  can  work  no  prejudice,  and  is  no  ground  for 
reversal. 

6. :  secondary:  admission  op  withoui'  objection:  effect  of. 

Secondary  evidence  admitted  without  objection  becomes,  in  effect, 
prim&ry  evidence. 

6.  Chattel  Mortgage:  possession  under:  notice  to  attaching 
creditors:  evidence.  Possession  of  property  under  an  unrecorded 
chattel  mortgage  is  notice  to  subsequent  attaching  creditors  of  the 
mortgagee's  interest;  and  the  evidence  of  such  possession  in  this  case 
(see  opinion)  was  sufficient  to  sustain  the  finding  of  the  court. 

Appeal  from  0*Brierv  Circuit  Court. 
Tuesday,  Deoehbeb  9. 
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Action  in  replkvin.  The  property  in  question  consisted 
of  a  stock  of  agricnltural  implements  kept  for  trade  by  the  firm 
of  Teabont  &  Valleau,  who  were  doing  business  as  merchants 
in  the  town  of  Sanborn,  O'Brien  county.  On  the  twenty- 
ninth  day  of  April,  1881,  the  defendant,  Thompson,  as  a 
creditor  of  Teabout  &  Valleau,  caused  a  writ  of  attachment 
to  be  levied  upon  the  stock.  The  plaintiffs  aver  that,  at  the 
time  of  such  levy,  they  were  creditors  of  Teabout  &  Valleau, 
and  held  a  mortgage  upon  the  stock.  There  was  a  trial 
without  a  jury,  and  judgment  was  rendered  for  the  plaintiflfe. 
The  defendant  appeals. 

n.  C,  Hemenway^  for  appellant. 

Barrett  <&  Bullis  and  J.  H.  Swan^  for  appellees. 

Adams,  J. — The  defendant's  position  is  that  there  is  no 
proper  evidence  that  the  plaintiffs  had  any  mortgage  upon 
the  stock  at  the  time  of  the  levy,  and,  even  if  they  had,  that 
evidence  shows  that  the  levy  was  made  without  notice  to 
defendant  of  the  mortgage.  It  is  certain  that  the  plaintiffs 
had  no  mortgage  of  record  at  the  time  of  levy,  but  they  claim 
that  the  evidence  shows  that  they  had  a  mortgage,  and  were 
in  possession  under  it,  and,  what  is  more,  that  the  officer 
who  made  the  levy  was  expressly  notified  that  they  had 
such  mortgage  before  he  made  the  levy. 

I.  The  first  error  assigned  pertains  to  a  ruling  of  the 
court  upon  a  motion  for  a  continuance.  The  motioii  was 
1.  APPEAL  to  based  upon  the  absence  of  an  alleged  material 
cSurtTrom  witness,  Mr.  C.  Wellington,  who,  it  was  alleged, 
tiuiuince.  took  the  mortgage  as  attorney  of  the  plaintiffs. 
The  motion  was  accompanied  by  an  affidavit  of  Mr.  Welling- 
ton himself.  The  court  ruled  that  under  the  showing  the 
plaintiffs  were  entitled  to  a  continuance.  Thereupon,  to 
avoid  a  continuance,  the  defendant  admitted  that  Mr.  Well- 
ington, if  present,  would  testify  as  stated  in  his  affidavit. 
Under  such  admission  the  parties  went  to  trial.     The  defend- 
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ant  now  insists  that  thp  showing  made  for  a  continuance  was 
insufficient,  and  that  the  court  erred  in  putting  him  to  his 
election  to  suffer  a  continuance  or  make  the  admission  above 
set  out.  But,  in  our  opinion,  we  could  not  reverse,  if  we 
should  be  satisfied  that  the  showing  for  a  continuance  was  in- 
sufficient. An  appeal  does  not,  we  think,  lie  from  an  order  of 
continuance.  It  is  a  mere  intermediate  order,  not  materially 
affecting  the  final  decision.  Besides,  there  was  no  continuance. 
The  defendant  elected  not  to  suffer  a  continuance.  In  no 
view  do  we  think  that  he  has  now  a  ground  of  appeal. 

II.  The  mortgage  was  not  introduced  in  evidence.  The 
plaintiff  relied  upon  secondary  evidence,  consisting  of  the 
2.  BviDBNCB :  testimony  of  witnesses.  We  think  that  they  also 
mortgage.  relied  upon  the  record  of  the  mortgage.  The 
defendant  objected  to  the  introduction  of  the  record  on  the 
ground  that  it  was  secondary  evidence,  and  that  the  proper 
foundation  had  not  been  laid  for  it  by  showing  a  sufficient 
reason  for  the  non-production  of  the  mortgage  itself.  The 
court,  however,  admitted  the  record,  and  the  defendant 
assigns  the  admission  as  error.  If  tt  had  been  important  to 
show  that  the  mortgage  had  been  recorded,  the  record  would, 
of  course,  have  been  the  proper  evidence  of  such  fact.  But  the 
record  was  made  after  the  levy,  and  the  only  object  in  intro- 
ducing the  record  must  have  been  to  prove  the  contents  of 
the  mortgage.  For  such  purpose  it  was  clearly  inadmissible, 
unless  a  sufficient  reason  had  been  given  for  the  non-pro- 
duction of  the  mortgage  itself;  and  we  have  to  say  that  we 
do  not  think  that  such  reason  had  been  given. 

In  passing  it  may  not  be  improper  that  we  should  advert 

to  certain  language  of  the  court  set  out  in  the  abstract,  and 

said  to  have  been  used  by  it  as  expressive  of 

property  ad-    its  view  upou  the  question  of  the  admission  of 

trial  of  law      i]^{q  record.     It  is  shown  that  the  court  admitted 

case  to  court:    **"  ,..,., 

ImP^^       it  because  the  case  was  being  tried  without  a  jury, 

appeal.  ^^^  ^.j^^  court  was  fuUy  at  liberty  to  disregard  it, 

if  in  the  further  consideration  of  the  case  it  should  appear 
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that  the  evidence  was  not  proper.  Pat  it  is  manifest  that 
where,  in  an  action  of  law,  improper  evidence  is  admitted,  the 
error  cannot  be  deemed  to  have  been  eliminated  unless  the 
record  shows  that  the  evidence  was  afterward  discarded.  In 
an  action  at  law  the  finding  of  the  court  upon  a  question  of 
fact  has  the  force  of  a  verdict  of  a  jury.  The  rule  is  that, 
however  much  inclined  the  appellate  court  might  be  to  think 
that  the  finding  should  have  been  otherwise,  it  is  not  justified 
in  disturbing  the  finding,  unless  it  is  so  wanting  in  support 
as  to  evince  passion  or  prejudice,  and  preclude  the  idea  that 
it  was  the  court's  actual  judgment.  But  clearly  it  would  be 
improper  to  give  such  force  to  the  finding  in  a  case  where 
it  is  seen  that  it  may  have  b3en  based  upon  improper  evidence. 
Where,  then,  improper  evidence  is  admitted  in  the  trial  of  an 
action  at  law,  though  the  trial  be  to  the  court,  it  must  be 
deemed  to  be  an  error,  unless  the  record  shows  affirmatively 
that  it  was  afterwards  discarded.  Johnson  v,  Hard^r^  45 
Iowa,  6S0.  In  the  case  at  bar  it  is  not  claimed  that  the 
record  so  shows. 

But,  notwithstanding  the  error,  we  cannot  reverse,  if  it 
appears  affirmatively  that  the  defendant  could  not  have  been 

^  :  error  P^'^judiced;  as,  for  instance,  if  all  that  the  record 

iw^pl-ejuarce'  ^f  the  mortgage  purported  to  show  was  shown  by 
-no  reversal.  ^^^^^  undisputed  evidence.  The  plaintiflE,  in 
their  petition,  declared  upon  a  mortgag3  as  executed  upon 
the  property  in  question  by  Teabout  &  Valleau,  on  tlie  fifth 
day  of  April,  1881.  Tiie  record  purported  to  show  a  mort- 
gage identical  with  that  declared  on.  But  other  undisputed 
evidence,  it  appears  to  us,  showed  substantially  the  same 
thing.  Mr.  Wellington  stated  in  liis  affidavit,  admitted  in 
evidence,  that,  as  attorney  for  the  plaintiffs,  he,  on  the  fifth 
day  of  April,  1881,  took  a  mortgage  executed  to  the  plain- 
tiffs by  Teabout  &  Valleau,  upon  "  all  the  personal  property 
named  in  the  petition."  One  of  the  firm  of  Teabout  &  Valleau 
testified,  in  substance,  that  about  that  time  the  firm  executed 
a  chattel  mortgage  to  the  plaintiffs,  which  mortgage   was 
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drawn  by  Wellington,  and  that  afterwards  one  Adams  came, 
as  agent  of  the  plaintiffs,  and  took  possession  of  the  stock 
in  question  for  them  under  the  mortgage.  This  evidence 
tlie  defendant  did  not  attempt  to  rebut,  and,  if  competent,  we 
think  it  showed,  beyond  controversy,  the  execution  of  the 
mortgage,  and  what  property  it  covered.     It  is  insisted,  how- 

^ .g^^,    ever,  that  the  evidence  was  not  competent,  be- 

mi^sioiii'oir*"     cause  secondary,  and  that  the  proper  foundation 

jecSoD:  effect  tad  not  been  laid  for  it.     But  it  does  not  appear  to 

have  been  objected  to  upon  that  ground,  and  in 

the  absence  of  such  objection,  secondary  evidence  becomes  in 

effect  primary  evidence.     Moore  v,  McKmley^  GO  Iowa,  374. 

III.  It  is  said,  however,  that  there  is  no  sufficient  evi- 
dence that  the  defendant  had  notice  of  the  mortgage.  But 
6.  CHATTEL  we  think  that  there  was  evidence  tending  to  show 
Illlssefsfoii  tliat  the  plaintiffs  at  the  time  of  the  levy  had 
to  atuchuig  possession.  One  Adams  came  from  Decorah, 
evidence.  ostensibly  for  the  plaintiff,  and  took  possession, 
and  placed  one  Wliite  in  charge.  As  to  the  authority  of 
Adams,  the  witness,  Teabout,  testified  as  follows:  ^'Question. 
After  the  making  of  this  mortgage,  what  did  you  do  in  rela- 
tion to  turning  the  property  over  to  E.  S.  Jaffray  &  Co.? 
Answer.  He  (evidently  meaning  E.  S.  Jaffray  &  Co.)  sent 
an  agent  here.  AVe  turned  over  the  wigwam  (the  building 
containing  the  property)  to  him.  Q.  Who  was  the  agent? 
A.  I  think  it  was  Mr.  Adams."  The  defendant  insists  that 
it  does  not  appear  that  Teabout  knew  that  the  plaintiffs  sent 
Adams.  But  he  assumed  in  his  testimony  that  he  knew  it, 
and  it  is  not  for  us  to  say  that  he  did  not. 

It  is  understood  that  Adariis,  after  having  taken  possession, 
put  White  in  charge,  and  we  think  that  the  evidence  shows 
that  White  remained  in  charge  until  the  levy.  It  is  true, 
the  evidence  shows  that  White  had  been  formerly  in  Teabout 
&  Valleau's  employ,  and  it  is  insisted  that  there  was  no 
apparent  change  of  possession.  But  we  think  that  there  was 
evidence  upon  which  the  court  below  might  have  found  that 
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there  was.  There  was  certainly  a  transfer  of  possession  to 
Adams,  and  there  was  evidence  tending  to  show  that  before 
AVhite  was  placed  in  charge  he  had  ceased  to  be  employed  by 
Teabout  &  Vallean. 

We  think  that  the  judgment  must  be 

Affibmed. 


CoBNiNO  V.  Geohe. 


1.  Contract:  for  dissolution  of  partnership:  construction  of. 
The  parties  hereto,  having  been  partners  in  the  practice  of  the  law, 
upon  dissolution,  entered  into  a  written  stipulation,  of  which  the  follow- 
ing was  a  part:  **  It  is  further  agreed  by  said  parties  that  if  said  sum 
of  $1,182  can  be  made  and  collected  from  said  accounts  and  notes  by 
reasonable  diligence,  same  is  to  be  applied  in  payment  of  said  snm,  and 
the  balance  of  said  accounts  and  notes  to  remain  the  property  of  Com- 
ing and  Grohe;  the  said  Grobe  to  be  liable  for  any  balance  of  said  sum 
remaining  unpaid;  the  said  sum  being  due  said  Coming  upon  setUe- 
ment  this  day  made.''  The  notes  and  accounts  referred  to  belonged  to 
the  firm  at  the  time  of  dissolution.  Held  that,  in  view  of  all  the  fincts 
and  circumstances,  the  plain  language  of  the  contract  should  be  fol- 
lowed, to  the  effect  that  the  whole  of  the  proceeds  of  the  notes  and 
accounts  was  to  be  applied  to  the  payment  of  the  $1,182,  until  the  same 
should  be  paid,  and  not  only  such  part  thereof  as  corresponded  to 
defendant's  interest  in  them  before  the  contract  was  made. 

MISTAKE:  REFORMATION.    It  is  Only  a  mistake  of  fact  that 


entitles  a  party  to  the  reformation  of  a  contract  in  equity.    A  mistake 
of  law  does  not. 

Appeal  from  CUntop,  Circuit  Court. 

Tuesday,  December  9. 

This  is  an  action  in  equity  to  reform  a  contract  of  settle- 
ment of  the  affairs  of  partnership,  and  to  recover  an  amount 
of  money  which  plaintiff  alleges  is  due  him  under  said  con- 
tract.    The  circuit  court  refused  to  reform  the  contract,  but 
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rendered  judgment  for  plaintiff  for  a  portion  of  the  amount 
claimed.     Both  parties  appeal. 

A.  R.  Cotton^  A.  F.  Wheeler  and  N.  Corning,  for 
plaintiff. 

Ellis  cfe  McCoy  and  W.  C,  Ghrohe,  for  defendant. 

Reed,  J.— rlt  is  shown  by  the  pleadings  and  evidencerin  the 
case  that  the  parties  entered  into  partnership  in  the  practice 
of  law  in  1872,  and  that  this  partnership  was  continued  until 
February  1,  1878,  when  it  was  dissolved  by  the  mutual  con- 
sent of  the  partners.  At  the  time  of  dissolution  a  notice  was 
prepared  for  publication,  which  recited  the  fact  of  the  dissolu- 
tion; also  that  the  notes  and  accounts  belonging  to  the  firm 
remained  in  plaintiff  ^s  hands  for  settlement  and  collection. 
This  notice  was  signed  by  each  of  the  parties,  and  they  at  the 
same  time  signed  the  following  stipulation,  which  was  writ- 
ten on  a  paper  containing  a  copy  of  said  notice,  and  imme- 
diately below  said  copy:  "  It  is  further  agreed  by  said  par- 
ties that,  if  said  sum  of  $1,182  can  be  made  and  collected 
from  said  accounts  and  notes  by  reasonable  diligence,  same  is 
to  be  so  applied  in  payment  of  the  said  sum,  and  the  balance 
of  said  accounts  and  notes  to  remain  the  property  of  Com- 
ing and  Grohe;  the  said  Grohe  to  be  liable  for  any  balance 
of  said  sum  remaining  nnpaid ;  the  said  sum  being  due  said 
N.  Corning  upon  settlement  this  day  made."  The  original 
of  this  stipulation  was  retained  by  defendant,  and  plaintiff 
retained  a  paper  marked  "copy,"  which  contains  a  copy  of 
the  notice  of  dissolution,  also  of  the  stipulation;  but  at  the 
time  it  was  introduced  in  evidence  it  contained  a  provision, 
which  was  interlined,  that  the  amount  which  was  due  plaint- 
iff should  bear  ten  per  cent  interest. 

Plaintiff's  claim  is  that  defendant's  interest  in  the  notes 
and  accounts  of  the  firm  was  one-third  thereof,  and  that  the  real 
agreement  between  the  parties  was  that  this  proportion  of  the 
amount  which  should  be  collected  on  said  notes  and  accounts 
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should  be  applied  in  satisfaction  of  said  indebtedness,  and 
that,  if  the  contract  provides  for  the  application  of  a  greater 
proportion  of  such  collections  than  that  to  the  satisfaction  of 
said  debt,  it  was  so  written  by  mistake;  and  he  alleges  that 
lie  has  collected  all  of  said  notes  and  accounts  wkich  are  col- 
lectible, and  that,  after  applying  one-third  of  the  amount  so 
collected  on  the  indebtedness  and  interest  thereon,  there 
remains  due  him  the  sum  of  $1,377.52;  and  h^  prays  that 
the  writing  may  be  so  reformed  as  to  express  the  real  contract 
between  the  parties,  and  that  he  have  judgment  for  the  amount 
of  said  balance.  Defendant  denied  that  there  was  any  mis- 
take in  the  writing,  or  that  it  fails  to  express  the  contract  of 
the  parties.  lie  also  denies  that  the  provision  for  interest, 
which  is  interlined  in  the  copy  of  the  contract  held*  by 
plaintiff,  is  any  part  of  the  agreement.  The  circuit  court 
ruled  that  a  reformation  of  the  writing  was  unnecessary,  and 
that,  upon  the  agreement  as  written,  but  one-tnird  of  the 
amount  collected  on  the  notes  and  accounts  could  be  applied 
in  satisfaction  of  said  amount.  It  also  found  that  the  provis- 
ion for  interest  in  the  copy  was  not  a  part  of  the  contract; 
and  it  gave  judgment  for  plaintiff  for  the  amount  of  the  dif- 
ference between  $1,182  and  one-third  of  the  amount  collected 
on  the  accounts  and  notes. 

I.  The  first  question  presented  by  the  record  relates  to  the 
proper  construction  of  the  written  stipulation.  The  contro- 
1.  contract:  versy  between  the  parties  is  as  to  whether  the 
uon  of  part-  Writing  provides  for  the  application  of  the  whole 
struciion  of.  amount  which  should  be  collected  on  the  notes 
and  accounts  of  the  firm  in  satisfaction  of  the  indebtedness, 
or  whether  the  provision  is  for  the  application  only  of  such 
proportion  of  the  amount  so  collected  as  should  equal  defend- 
ant's proportionate  interest  in  the  notes  and  accounts.  The 
holding  of  the  circuit  court  was  that  the  writing  provided 
for  the  application  of  the  latter  amount.  It  will  be  observed 
that  the  indebtedness,  to  the  satisfaction  of  which  the  amount 
collected  is  to  be  applied,  is  a  debt  from  defendant  to  plaint- 
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iflf,  and  not  from  liim  to  the  firm.  Also  that  plaintiff,  as  well 
as  defendant,  had  an  interest  in  the  notes  and  accounts  from 
which  the  money  to  be  applied  was  to  be  derived,  and,  if  it 
could  be  presumed  that  these  were  the  only  facts  taken  into 
consideration  by  the  parties  when  they  made  the  writing,  it 
would  be  most  unreasonable  to  suppose  that  they  ever 
intended  to  make  the  agreement  which  defendant  contends  is 
expressed  by  it.  But  it  is  apparent  from  the  writing  that 
other  matters  must  have  entered  into  the  consideration  of 
whatever  agreement  was  made.  The  transaction  was  a  settle- 
ment of  complicated  accounts  between  the  parties,  growing 
out  of  an  extensive  business,  and  covering  a  long  period  of 
time.  By  the  contract  plaintiff  obtained  exclusive  control  of 
the  settlement  and  collection  of  all  debts  due  or  owing  the 
firm.  It  was,  in  effect,  an  assignment  by  defendant  to  plaint- 
iff of  all  his  interest  in  the  notes  and  accounts  of  the  firm, 
or,  at  least,  in  such  portion  of  them  as  should  be  necessary 
for  the  satisfaction  of  said  indebtedness. 

It  must  be  presumed  that  the  advantage  of  having  the 
exclusive  control  of  these  notes  and  accounts,  and  of  their 
settlement  and  collection,  was  a  matter  of  importance  to 
plaintiff,  and  that  it  operated  as  an  inducement  to  him  to 
enter  into  the  contract,  and  for  that  reason  it  could  not  be 
said  that  his  agreement  to  apply  the  whole  amount  of  the 
collections  upon  the  debt  until  it  should  be  satisfied,  (if  that 
is  the  stipulation,)  was  not  supported  by  a  consideration. 
The  agreement,  then,  which  defendant  contends  is  expressed 
by  the  writing,  would  be  a  valid  and  enforceable  contract; 
and,  considering  the  language  of  the  contract  and  all  of  its 
provisions,  as  well  as  the  object  which  the  parties  had  in  view 
when  they  made  it,  it  seems  to  us  that  it  is  not  fairly  capable 
of  the  construction  placed  upon  it  by  the  circuit  court.  The 
language  of  the  provision  in  question  is  as  follows:  "It  is 
agreed  *  *  *  that  if  said  sum  of  $1,182  can 
be  made  and  collected  from  said  accounts  and  notes,  * 
*        *         same  is  to  be  applied  in  payment  of  said  sum." 


Digitized  byLjOOQlC 


332  SUPREME  COUKT  OF  IOWA, 

Corning  y.  Oiohe. 

This  language  is  not  ambiguous  or  uncertain,  and  the  mean- 
ing clearly  expressed  by  the  words  is  that  the  whole  amount 
which  shall  be  collected  on  said  notes  and  accounts  shall  be 
applied  on  said  sum  until  it  is  satisfied,  and  there  is  nothing 
in  the  other  provisions  which  requires  us  to  give  to  the  words 
any  other  than  their  ordinary  sense. 

II.  The  next  question  is  whether  plaintiff  is  entitled  to 
have  the  writing  reformed.  We  are  clear  that  he  is  not. 
a. :  The  stipulation  was  not  made  under  any  mistake 

formatioo.  of  fact.  All  that  Can  be  claimed  is  that  plaintiff 
did  not  understand  the  legal  effect  of  the  instrument.  But 
this  was  a  mistake  of  law,  and  it  affords  no  ground  for  the 
reformation  of  the  writing.     Gerald  v.  Elley^  45  Iowa,  322. 

III.  The  finding  of  the  circuit  court  that  the  provision 
for  interest  was  not  part  of  the  contract  is  sustained  by  the 
evidence.  The  amount  collected  by  the  plaintiff  on  the  notes 
and  accounts,  as  shown  by  the  evidence,  is  less  than  the 
amount  of  the  indebtedness.  Plaintiff  is  entitled  to  judg- 
ment for  the  difference,  which  we  find  to  be  $154.56.  At 
his  election,  this  judgment  will  be  entered  here,  or  the  cause 
will  be  remanded,  with  directions  to  enter  it  in  the  circuit 
court. 

Hevehsed. 
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Chisholm  Bros.  v.  Forny   et  al.  i  65  aaal 

I  HI    670| 

Cantebbuey  &  Co.  V.  Same. 

Morse  &  Co.  v.  Same. 

1.  Corporationa :  liability  of  stockholders  for  cobporatb  debts: 
PURCHASE  OF  STOCK  WITH  WORTHLESS  PATENT.  Where  a  corporation 
was  or^nized  for  the  manufacture  of  a  patented  article,  and  the  amount 
of  capital  stock  was  f  10,000,  all  of  which  was  taken  by  defendants  in 
exchange  for  their  interest  in  the  patent,  which  proved  to  be  worthless, 
held  that  defendants  were  personally  liable  to  the  creditors  of  the  cor- 
poration to  the  extent  of  the  stock  so  taken  by  them  severally,  under  sec- 
tions 1082  and  1084  of  the  Code. 

Appeal  from  Des  Moines  Circuit  Court. 

Tuesday,  December  9. 

These  causes  were  submitted  on  a  single  abstract.  The 
petitions  stated  that  the  several  plaintiffs  recovered  judgment 
against  the  Burlington  Manufacturing  Company,  and  that 
executions  were  issued,  and  a  demand  made  on  the  last  acting 
president  of  the  corporation  to  point  out  corporation  property 
upon  which  the  same  could  be  levied,  and  that  he  failed  to  do 
bo;  that  the  defendants  are  owners  of  certain  shares  of  the 
capital  stock  of  the  corporation,  for  which  they  had  paid 
nothing,  and  a  judgment  was  asked  against  the  defendants 
for  the  amount  of  the  capital  stock  owned  by  each  of  them. 
The  defendants  answered  the  petition,  and,  in  substance, 
l)leaded  that  they  and  others  were  the  owners  of  a  valuable 
patent,  for  certain  specified  territory,  for  a  new  and  improved 
churn,  and  were  about  to  manufacture  and  vend  said  machine 
jointly,  in  a  manner  to  be  agreed  upon;  that  afterwards  a 
joint-stock  corporation  was  organized,  known  as  the  Burling- 
ton Manufacturing  Company,  for  the  purpose  of  selling  ter- 
ritory and  manufacturing  chums;  that  it  was  agreed  by  and 
between  said  corporation,  the  defendants,  and  other  owners 
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of  the  patent,  that  they  would  sell  it  to  the  corporation  fur 
the  sum  of  $10,000,  payable  in  stock  of  the  corporation.  In 
accordance  with  this  agreement  the  corporation  was  formed, 
the  patent  transferred  to  it  for  the  price  named,  and  stock 
issued  to  the  defendants  therefor;  that  said  transaction  was 
entered  into  in  good  faith,  and  that  the  pateut  was  reasonably 
worth  the  sum  above  stated;  that  said  corporation  has  dis- 
posed of  the  patent,  and  said  contract  cannot  be  rescinded 
and  the  parties  placed  in  the  same  position  they  were  in 
before  it  was  entered  into.  The  defendants  also  pleaded  the 
statute  of  limitations.  The  plaintiflT,  in  reply,  stated  that  the 
patent  was  worthless,  and  its  purchase,  and  the  attempted 
release  of  defendants  from  their  obligations  to  pay  for  the 
stock,  was  a  device  to  defeat  the  rights  of  plaintiff,  and  a 
fraud  upon  it  and  other  creditors  of  the  corporation.  Trial 
to  the  court,  and  judgment  was  rendered  against  the  defend- 
ants, Forny  and  Mclntire,  and  they  appeal. 

ITall  (&  Huston^  for  appellants. 

P.  JTenrt/  Smythe  <&  Son,  for  appellee. 

Seevers,  J. — J^o  finding  of  facts  was  made  by  the  court, 
and  there  is  but  little  conflict  in  the  evidence.  Sprague  was 
the  owner  of  a  patent,  and  he  sold  an  interest  therein  to  the 
defendants  and  others.  Such  interest  was  transferred  to  said 
parties.  Appellants  paid  no  "  money  or  property  "  for  the 
interest  assigned  to  them,  the  consideration  being  their 
knowledge,  experience,  and  supposed  influence.  At  least, 
the  court  was  warranted  in  so  finding.  It  will  be  assumed 
that  the  appellants,  at  the  time  the  patent  was  assigned  to 
them,  believed  it  was  valuable.  But  the  court,  under  the  evi- 
dence, was  warranted  in  finding  that  it  was  worthless.  After- 
wards the  patent  was  transferred  to  the  corporation,  in  con- 
sideration of  $10,000  of  its  capital  stock,  which  was  issued  to 
the  appellants  and  others  for  the  interest  therein,  which  had 
been  previously  transferred   to  each  of  them  by  Spragne. 
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The  capital  stock  of  tlie  corporation  was  fixed  at  $10,000; 
the  only  property  owned  by  it  was  the  patent.  The  corpora- 
tion became  indebted  to  the  plaintiffs,  who  recovered  judg- 
ment against  it,  and,  there  being  no  coi^porate  property  to 
satisfy  the  same,  the  question  to  be  determined  is  whether  the 
appellants  are  individually  liable. 

I.  Persons  dealing  with  the  corporation  had  the  right  to 
assume  that  it  owned  available  assets  to  the  amount  of  the 
capital  stock;  that  is  to  say,  that,  in  consideration  for  the 
stock  issued,  the  corporation  had  received  money  or  property 
which  would  be  available  to  pay  any  indebtedness  incurred 
in  its  business.  A  patent  is,  as  has  been  said,  "  a  property 
in  notion,  and  has  no  corporal,  tangible  substance,"  and  can- 
not be  levied  on  and  sold  under  execution  issuing  from  the 
state  courts;  and  whether  it  can  be  sold  on  executions  issuing 
from  the  federal  courts  is  regarded  as  doubtful.  Stephens 
V.  Oadj/j  14  IIow.,  528;  Stevens  v.  Gladding^  17  How.,  447. 
Until  its  usefulness  has  been  established,  the  value  of  a 
patent  right  is  purely  speculative. 

In  the  present  case,  the  appellants  believed  the  patent  to  be 
valuable,  but  it  in  fact  was  worthless.  It  was  not  and  could 
not  be  made  available  fur  the  purpose  of  paying  the  indebt- 
edness of  the  corporation.  In  payment  for  the  stock  issued 
tc»  them  by  the  corporation,  the  defendants  transferred  to  it 
their  interest  in  this  worthless  patent.  It  seems  to  us,  as 
was  said  in  Osgood  v.  King,  42  Iowa,  478,  that  it  would  "  bo 
a  reproach  to  the  law,"  if,  under  these  circumstances,  the 
appellants  are  not  individually  liable  to  the  creditors  of  the 
corporation  to  the  extent  of  their  subscription  to  the  capital 
stock.  '  As  the  appellants  did  not  pay  any  value  for  their 
stock,  they  are  liable  in  this  action,  under  sections  1082  and 
1084  of  the  Code.  The  former  is  as  follows:  "  Neither  any- 
thing in  this  chapter  contained,  nor  any  provisions  in  the 
articles  of  incorporation,  shall  exempt  the  stockholders 
from  individual  liability  to  the  amount  of  the  unpaid  install- 
ments on  the  stock  owned  by  them,  or  transferred  by  them 
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for  the  purpose  of  defrauding  creditors;  and  execution  again&t 
the  company  may,  to  that  extent,  be  levied  on  the  private 
property  of  any  such  individual,"  as  provided  in  section 
1084.  Under  the  statute,  the  stockholder's  liability  is  fixed 
by  a  simple  failure  to  pay  for  the  stock  issued  to  him,  and 
the  right  of  the  creditor  is  in  no  respect  impaired  for  the 
reason  that  his  interest  in  the  patent  cannot  be  returned.  The 
creditor's  right  is  independent  of  that  of  the  corporation,  and 
he  is  not  required  to  proceed  in  equity  and  have  the  contract 
between  the  stockholders  and  the  corporation  rescinded. 
When  the  defendants  received  the  stock,  there  was  implied 
by  law  an  obligation,  as  between  them  and  the  creditors  of 
the  corporation,  that  they  would  pay  for  it. 

II.  As  there  was  no  written  obligation  executed  by  the 
defendants,  it  is  said  that  the  cause  of  action  was  barred  in 
five  years  after  it  occurred.  This  action  was  commenced  on 
the  fifth  day  of  September,  1882.  We,  however,  are  unable 
to  determine  from  the  abstract  when  the  plaintiff's  cause  of 
action  against  the  corporation  accrued;  and,  conceding  that 
the  statute  began  to  run  at  that  time,  we  are  unable  to  say 
that  this  action  was  barred  when  it  was  commenced. 

Affirmed. 


The  State  v.  Clabk. 


1.  Criminal  Law:  relbasino  distrained  swine.  Tboword  *' stock," 
as  used  in  section  2,  chapter  1S8,  Acts  of  the  Eighteenth  General  Assem- 
bly, making  it  a  misdemeanor  to  release  distrained  stock,  has  its  ordi- 
nary meaning  as  used  in  agriculture,  and  includes  swine. 

Appeal  from  Black  Hawk  District  Court. 

Tuesday,  Decembeb  9. 

The  defendant,  upon  an  information  filed  before  a  justice 
of  the  peace,  was  convicted  of  unlawfully  releasing  distrained 


Digitized  byLjOOQlC 


DECEMBER  TEEM,  1884.  337 

Tbe  State  y.  Clark. 

stock.     He  was  again  convicted  npon  an  appeal  to  the  dis- 
trict court,  and  now  appeals  to  this  court. 

E.  1£.  Sharon^  for  appellant. 

Smith  McPherson^  Attorney-general^  for  the  State. 

Beck,  J. — I.  The  facts  of  the  case,  as  agreed  upon,  are 
these:  The  defendant  forcibly  and  unlawfully  released  cer- 
tain swine  owned  by  him,  which  had  been  legally  distrained. 
The  cause  of  the  distraint,  as  we  understand  it,  was  that  the 
animals  were  unlawfully  running  upon  the  land  of  the  dis- 
trainor. The  prosecution  is  based  upon  section  2,  chapter 
188,  Acts  of  the  Eighteenth  General  Assembly,  which  is  in 
these  words:  "That  if  any  person,  by  force  or  otherwise, 
without  leave  of  the  person  having  stock  under  distraint, 
relieve  the  stock  from  distraint,  he  shall  be  guilty  of  a  mis- 
demeanor, and  shall  pay  a  fine  of  not  less  than  ten  dollars  nor 
more  than  one  hundred  dollars,  or  by  imprisonment  in  the 
county  jail  not  less  than  ten  days  nor  more  than  thirty  days." 

II.  Defendant  insists  that  the  act  of  which  he  is  charged 
is  not  an  offense  under  the  section,  for  the  reason  that  under 
our  statutes  the  word  "stock,"  as  used  in  the  provision  just 
quoted,  does  not  include  swine.  The  position  is  based  upon 
the  ground  that  Code,  §  liSO,  as  amended  by  chapter  70, 
Acts  of  the  Fifteenth  General  Assembly,  declares  that  the 
word  "  stock,"  as  used  in  that  section  and  the  amendatory 
acts,  means  cattle,  horses,  mules  and  asses. 

III.  Before  the  act  of  the  Fifteenth  General  Assembly,  it 
was  lawful  for  all  stock  to  run  at  large,  unless  restrained  upon 
a  vote  of  the  electors  of  the  county  at  an  election  when  the 
question  was  submitted  by  order  of  the  supervisors.  Code, 
§  309.  That  general  assembly,  in  the  act  referred  to,  pro- 
hibited swine,  sheep  and  goats  from  running  at  large.  As 
the  law  stood  after  this  enactment,  the  voters  of  the  counties 
could  determine  only  whether  cattle,  horses,  mules  and  asses 
should  run  at  large.     Hence  the  word  "  stock,"  as  used  in 
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the  act,  and  in  Code,  §  309,  was  restricted  so  as  to  appi  v 
only  to  the  stock  just  enumerated.  Under  Code,  §  1452,  a 
person  upon  whose  land  any  stock  or  domestic  animals  were 
found  running  at  large  contrary  to  law  could  distrain  them. 
These  statutes,  therefore,  provided  for  distraint  of  swine  and 
other  stock,  when  found  trespassing  upon  the  lands  of  the 
distrainor.  The  act  of  the  Eighteenth  General  Assembly, 
above  quoted,  provides  punishment  for  the  act  of  unlawfully 
releasing  ^'atock^^  from  restraint.  The  word  "stock,"  in 
agriculture,  means  domestic  animals  collected,  raised  or  used 
on  a  farm.  Webst.  Diet.  Its  restricted  meaning,  as  pre- 
scribed by  the  fourth  section  of  chapter  70,  Acts  of  the  Fif- 
teenth General  Assembly,  is  expressly  made  applicable  to 
that  chapter,  and  to  Code,  §  309,  and  to  no  other  statutes. 
The  restricted  meaning,  therefore,  fixed  by  the  statute,  is  not 
to  be  applied  to  the  word  when  it  is  found  in  other  statutes. 
The  word,  when  used  in  the  second  section  of  the  Acts  of  the 
Eighteenth  General  Assembly,  is  not  restricted  in  meaning 
by  the  older  statute,  but  bears  its  common  signification. 

IV.  It  is  obvious  that  the  general  assembly  did  not 
intend  to  make  it  punishable  to  release  unlawfully  from  dis- 
traint cattle,  horses,  etc.,  yet  prescribe  no  penalty  for  unlaw- 
fully releasing  swine.  The  law  authorizes  the  distraint  of 
these  several  kinds  of  animals.  It  is  not  reasonable  that 
the  statute  should  punish  the  unlawful  release  of  cattle, 
horses,  mules  and  asses  from  distraint,  and  provide  no  penalty 
for  a  like  unlawful  act  in  releasing  swine.  Without  a  penalty 
punishing  the  unlawful  release  of  swine  distrained,  the  law 
cannot  be  well  enforced.  It  is  not  reasonable  to  suppose 
that  the  legislature  intended  that  the  statute  authorizing  dis- 
traint of  cattle,  horses,  mules  and  asses  should  be  enforced 
by  penalty,  and  that  the  same  statute  relating  to  swine  should 
be  disobeyed  with  impunity.  In  our  opinion  the  judgment  of 
•  the  district  court  ought  to  be 

Affirmed. 


Digitized  byLjOOQlC 


DECEMBER  TERM,  1S84.  339 

Hildreth  v.  Crawford  et  al^  Commissioners  of  Pharmacy. 


IIiLDBBTH  V.  Crawford  et  aj..,  Commissioners  of  Pharmacy,        ^5 

Etc.  '-^  ^ 

«6    339 

!•  Pharmaoist:  unlawful  sals  of  liquors  by:  fobfbiturb  op       '  ??  ^^  , 
UOBNSB.    For  the  unlawful  sale  of  intoxicatinflr  liquors,  the  commis*         |{^  109, 
sioners  of  pharmacy  may  revoke  the  certificate  of  a  registered  phar- 
macist and  strike  his  name  from  the  register. 

2.  Commissioners  of  Pharmacy:  act  confbbring  powers  upon: 
constitutionality.  The  creation  of  a  board  of  pharmacy,  with  the 
powers  conferred  thereon  by  chapter  75,  Acts  of  Eighteenth  General 
Assembly  is  not  Toid,  as  being  an  attempt  to  delegate  the  powers  which 
the  constitution  vests  only  in  the  legislature. 

3. :  revocation  of  license  by:  due  proobss  of  law.  Plaint- 
iff's certificate  as  a  pharmicist  was  revoked,  and  his  name  stricken 
from  the  register,  by  the  commissioners  of  pharmacy,  upon  the  record 
proof  of  his  conviction  by  a  competent  tribunal  of  the  unlawful  sale  of 
intoxicating  liquors.  Held  that  he  could  not  complain  that  he  was  de- 
prived of  his  property  without  due  process  of  law. 

4.  Pharmaoist:  revocation  of  license:  unlawful  sale  of  liquors: 
intoxicating  and  alcoholic.  Under  §  §  8  and  9,  chapter  75,  Acts 
of  Eighteenth  General  Assembly,  a  pharmacist's  license  may  be  revoked 
by  the  commissioners  of  pharmacy  for  the  sale  of  either  intoxicating  or 
alcoholic  liquors. 

5. : : :  number  of  offenses.    Under  §  8  of  the  said 

act,  such  license  may  be  revoked  for  a  single  unlawful  sale  of  intoxicating 
liquors.    Seevers  and  Adams,  J  J.,  dissenting, 

e.  Indiotment:  allegation  of  county:  judicial  notice  of  loca- 
tion OF  town.  An  indictment  which  charged  that  the  crime  was 
committed  in  the  town  of  L.,  without  naming  the  county,  was  not 
defective,  where  L.  was  the  county  seat  of  the  county  where  the  indict- 
ment was  found ;  for  the  court  will  take  judicial  notice  of  that  fact. 

7,  Certiorari:  will  not  lie  to  review  discretionary  acts.  Where 
a  board  (such  as  the  commissioners  of  pharmacy)  is  clothed  with  power 
to  determine  certain  facts,  its  decision  cannot  be  reviewed  on  certiorari, 
upon  the  ground  that  the  evidence  considered  was  incompetent  or 
insufiBcient.     Tiedt  v.  Carstensen,  61  Iowa,  334,  followed. 

Appeal  jf^rom  Polk  Circuit  Court. 

Wednesday,  December  10, 

Certiobabi  to  review  the  action  of  defendants,  who  are  the 
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commissioners  of  pharmacy,  in  striking  plaintiff's  name  from 
the  pharmacy  register,  and  revoking  his  certificate  as  a 
pharmacist.  Upon  the  final  hearing,  the  circnit  court  dismissed 
plaintiff's  petition,  and  affirmed  the  action  of  the  commis- 
sioners.    Plaintiff  appeals. 

Parsons  cfe  Runnells^  for  appellant. 

Smith  McPhersoUj  Attorney-general,  for  appellee. 

Beck,  J. — I.  The  abstract  before  us  shows  that  the 
defendants,  acting  as  the  commissioners  of  pharmacy  of  the 
state,  upon  the  record  of  the  conviction  of  plaintiff  upon  an 
indictment  for  maintaining  a  nuisance,  by  keeping  a  place 
for  the  sale  of  intoxicating  liquors  contrary  to  law,  and  by 
selling  intoxicating  liquors  therein  in  violation  of  law,  did 
strike  his  name  from  the  register  of  pharmacists,  and  revoke 
the  certificate  issued  authorizing  him  to  practice  as  a  phar- 
macist. The  plaintiff,  in  his  petition,  complains  of  the  want 
of  authority  of  the  defendants,  and  of  certain  alleged  ill^al 
acts  in  the  proceeding  and  judgment  in  question.  The 
defendants  made  full  return  of  their  doings  in  the  case.  The 
proceedings  in  the  cause,  and  plaintiff's  objections  thereto,  need 
not  be  here  more  particularly  referred  to.  They  will  be  stated, 
so  far  as  may  be  necessary,  in  the  consideration  and  discussion 
of  the  various  grounds  of  objection  urged  in  this  court  by 
plaintiff's  counsel  to  the  judgment  of  the  circuit  court;  but, 
that  these  proceedings  and  plaintiff's  objections  thereto  may 
be  understood,  it  is  necessary  to  set  out  here  with  proper 
fullness  the  statute  under  which  the  proceedings  were  had, 
viz.,  chapter  75,  Acts  of  the  Eighteenth  Greneral  Assembly. 

The  statute  is  entitled  "  An  act  to  regulate  the  practice  of 
pharmacy,  and  the  sale  of  medicines  and  poisons."  Sections 
1  and  2  forbid  any  one  not  a  registered  pharmacist  to  con- 
duct any  drug-store  or  apothecary  shop,  etc.,  or  to  compound 
and  dispense  prescriptions  of  physicians,  or  to  retail  or  dis- 
pense poisons  for  medical  use,  except  under  the  supervision 
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of  a  registered  pharmacist.  Penalties  are  provided  for  the 
violation  of  these  sections.  Section  3  provides  for  the 
appointment  by  the  governor  of  three  commissioners  of  phar- 
macy,  who  are  authorized  "  to  make  by-laws  and  necessary 
regulations  for  the  fuliillraent  of  their  duties  under  this  act." 
Sections  4  and  6  provide  for  the  registry  of  the  names  of 
all  persons  to  whom  the  commissioners  issue  certifi- 
cates. Persons  in  the  business  when  the  law  took  effect, 
it  is  provided,  shall  be  registered  without  examination ;  others 
upon  examination.  These  sections  contain  provisions  as  to 
the  manner  of  examination,  and  other  matters  that  need  not 
be  here  more  particularly  referred  to.  Section  6  relates  to 
fees  and  other  matters  not  involved  in  the  questions  brought 
to  our  attention  by  this  case.  Section  7  declares  that  registered 
pharmacists  shall  be  responsible  for  the  quality  of  the 
drugs  and  medicines  they  may  sell  and  dispense,  and  pro- 
vides penalties  for  the  sale  of  adulterated  articles,  and  for  the 
striking  of  the  names  of  offenders  from  the  register.  Section 
8  is  in  the  following  language:  ^<  Apothecaries  registered  as 
herein  provided  shall  have  the  right  to  keep  and  sell,  under 
such  restrictions  as  herein  provided,  all  medicines  and  poisons 
authorized  by  the  National  American  or  ITnited  States 
Dispensatory  and  Pharmacopoeia  as  of  recognized  medical 
utility:  provided  that  nothing  herein  contained  shall  be 
construed  so  as  to  shield  an  apothecary  or  pharmacist,  who 
violates  or  in  any  way  abuses  this  trust  for  the  legitimate  and 
actual  necessities  of  medicine,  from  the  utmost  rigor  of  the 
law  relating  to  the  sale  of  intoxicating  liquors,  and  in  addi- 
tion thereto  his  name  shall  be  stricken  from  the  register." 
Section  9  declares  that  it  shall  be  unlawful  for  any  person  to 
retail  any  of  the  poisons  enumerated,  except  as  therein  pre- 
scribed. The  last  sentence  of  the  section  is  as  follows: 
"  Nor  shall  it  be  lawful  for  any  licensed  or  registered  drug- 
gist or  pharmacist  to  retail,  or  sell,  or  give  away,  any  alco- 
holic liquors  or  compounds  as  a  beverage,  and  any  violation 
of  the  provisions  of  this  section  shall  make  the  owner  or 
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principal  of  said  store  or  pharmacy  liable  to  a  fine  of  not  less 
than  twenty-five  dollars,  and  not  more  than  one  hnndred 
dollars,  to  be  collected  in  the  usual  manner,  and,  in  addition 
thereto,  for  repeated  violations  of  this  section,  his  name  shall 
be  stricken  from  the  register."  Section  10  provides  for 
licensinsf  itinerant  vendors  of  drugs,  nostrums,  etc.  Section 
11  provides  penalties  for  procuring,  or  attempting  to  procure, 
registration  by  false  representations,  and  for  conducting  the 
business  of  selling  drugs  and  medicines  without  registration. 
Section  12  declares  that  the  act  shall  not  apply  to  physicians 
putting  up  their  own  prescriptions. 

The  plaintiff  was  convicted  upon  an  indictment  which  is 
in  the  following  language:  "The  said  I.  F.  Hildrfeth,  on  the 
first  day  of  July,  A.  D.  1880,  in  the  county  aforesaid,  and 
daily  thereafter,  up  to  the  finding  of  this  indictment,  did 
unlawfully  keep,  own,  control,  continue,  establish  and 
manage  a  building,  in  Leon,  Iowa,  for  the  purpose  and  intent 
of  keeping  and  selling  therein,  in  the  state  of  Iowa,  intox- 
icating liquors,  in  violation  of  law,  and  at  the  said  time  and 
place,  and  in  said  building,  the  said  defendant  did  keep  and 
sell,  in  the  state  of  Iowa,  intoxicating  liquors,  in  violation 
of  law." 

.    II.     Counsel  for  plaintiff  insists  that  the  offense  for  which 

he  was  convicted  is  not  contemplated  by  the  statute   as  a 

ffround  for  the  revocation  of  the  certificate  of  a 

1.  PHABXA-         " 

fufsaie^d?'^'  registered  pharmacist,  as  we  understand  counsel, 
forfeiuiwof  f^^  ^^®  reason  that  the  defendants  had  no  juris- 
license.  diction  in  the  case.     The  statute  provides  what 

class  of  persons  shall  hold  certificates  of  registration,  and  the 
grounds  upon  which  the  certificates  shall  be  revoked.  Not 
only  the  acquirements  of  the  pharmacists  are  to  be  contem- 
plated under  the  statute,  in  determining  whether  he  shall 
receive  the  certificate,  but  it  provides  that  the  violation  of 
the  statute  forbidding  the  sale  of  intoxicating  liquors  shall  be 
cause  for  revoking  his  registration.  This  provision  is 
based  upon  the  ground  that  one  who  illegally  sells  intoxicating 
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liquors  is  not  a  fit  person  to  hold  a  certificate  as  a  pharmacist.* 
There  are  many  valid  reasons,  which  need  not  be  here  stated, 
which  doubtless  induced  the  restriction.  Now,  while  the 
statute  relates  to  the  practice  of  pharmacy  and  the  sale  of 
poisons,  it  prescribes  causes  which  shall  take  from  the  phar- 
macist the  right  to  hold  a  license.  It  matters  not  whether 
the  intoxicating  liquors  sold  by  plaintiff  were  or  were  not  to 
be  regarded  either  as  medicines  or  poisons.  Their  sale  by 
plaintiff  was  unlawful;  and,  for  the  violation  of  the  law  in 
selling  them,  he  became  disqualified  to  hold  his  registration 
III.  The  plaintiff  insists  that  "  the  creation  of  a  board  of 
officers,  with  legislative  and  judicial  powers,  is  not  only 
2.  coMMis-  wholly  foreign  to  the  subject  of  the  act,  as  in- 
pharroacy:      dicated  by  its  title,  but  is  void  as  an  attempt  to 

act  conferring    ,,         ^  i»i^i  .»,     .*  -, 

powers  upon:  deleorate  powers  which  the  constitution  vests  onlv 

constltuUon-     .        ?      ,      .  ,  „      /  v    mi  , 

auty.  m  the  legislature."     (1)  The  act  regulates  the 

practice  of  pharmacy  by  declaring  tlie  conditions  upon  which 
it  shall  be  practiced,  and  the  class  of  persons  thereto  empow- 
ered. It  contains  many  regulations,  which  are  readily  dis- 
covered upon  reading  the  statute.  It  is  obvious  that  these 
regulations  can  be  applied  and  enforced  only  by  ofScers  duly 
authorized  by  law.  The-  commissioners  are  such  officers.  (2) 
There  are  no  legislative  powers  intrusted  to  the  commission- 
ers; they  can  neither  make  nor  unmake  a  single  provision  of- 
law.  They  are  charged  with  the  administration  of  the  law, 
and  with  no  other  powers.  (3)  While  in  the  administration 
of  the  law  they  are  intrusted  with  certain  quasi  judicial 
lowers,  they  possess  none  except  those  of  the  class  which 
the  law  confers  upon  ministerial  and  executive  officers.  They 
exercise  discretion  which  may  be  quasi  judicial,  just  as  all 
officers  do.  The  by-laws  and  regulations  which  they  are 
authorized  to  make  pertain  to  the  lawful  discharge  of  the 
duties  imposed  upon  thein.  They  do  not  pertain  to  the 
rights  or  liabilities  of  other  persons.  (4)  It  is  complained 
that  the  commissioners  are  authorized  to  exact  a  license  fee. 
Surely  we  are  not  expected  to  cite  authorities  to  show  that 
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the  legislature  may  provide  for  licensing  persons  engaged  in 
specified  pursuits,  and  require  the  payment  of  a  fee  therefor 
by  the  person  accepting  a  license.  Counsel  do  not  deny  that 
the  statute,  so  far  as  it  requires  a  pharmacist  to  obtain  a 
license  or  certificate,  is  constitutional,  but  insist  that  the  pro- 
vision for  fees  is  unconstitutional.  They  give  neither  reasous 
nor  cite  authorities  to  support  their  position.  It  demands 
no  further  attention. 

IV.  Counsel  insist  that  the  proceedings  before  the  com- 
missioners were  without  authority,  and  in  conflict  with  the 
3. :reYo-  Constitution,  in  that  plaintiff  thereby  is  deprived 

license  by:       of  his  property  without  due  process  of  law.     By 

due  process  of 

law.  this  they  mean  that  plaintiff  was  entitled   to  a 

trial  before  some  court.  Well,  defendant  had  such  a  trial  in 
the  most  solemn  and  formal  manner.  He  was  indicted  and 
convicted  of  violating  the  law  relating  to  the  sale  of  intox- 
icating liquors.  He  had  another  trial  before  the  defendants 
to  determine  whether  he  had  been  so  convicted,  and  the  fact 
was  established  in  the  manner  prescribed  by  law,  i.  e.^  by  the 
production  of  the  record.  Here,  then,  he  had  two  trials. 
His  violation  of  the  law  was  thus  established  before  the  com- 
missioners, who  are  charged  with  the  duty  of  giving  and 
revoking  certificates  of  registration.  They  discharged  a  plain 
and  imperative  duty  in  revoking  plaintiff's  certificate. 

V.  The  statute  (section  8)  declares  that  the  certificate  of 
registration  shall  be  revoked  for  violation  of  the  law  relating 
4.  PHABHA-      ^  ^^^  ^*'®  ^^  intoxicating  liquors.     But  counsel 

ti(?n  oPu?^^'  say  that  there  is  a  difference  between  alcoholic 
fursaie^of^*^'  a»d  intoxicating  liquors,  and  that  section  9  pro- 
quors.  vides  that  the  certificate  shall  be  revoked  for  the 

unlawful  sale  of  alcoholic  liquore.  So  it  is;  but  section  8 
authorizes  the  revocation  for  the  sale  of  intoxicating  liquors. 
It  follows  that,  as  both  sections  must  stand,  the  revocation 
may  be  for  the  sale  of  both  intoxicating  and  alcoholic  liquors. 

VI.  Section  9  declares  that  for  repeated  violations  of  its 
provisions  the  certificate  may   be  revoked.     But  section  8 
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5.  — : :  declares  that  for  violations  of  the  law  relating  to 

ber  of  offenses  the  sale  of  intoxicating  liquors,  without  regard 
to  the  repetition  of  the  offense,  the  name  of  the  offender  shall 
be -stricken  from  the  register.  Section  9  applies  to  other 
violations  of  the  law  besides  the  sale  of  alcoholic  liquors.  The 
provision  as  to  repeated  offenses  will  be  construed  to  apply 
to  them,  and  not  to  the  sale  of  intoxicating  or  alcoholic 
liquors,  which  is  provided  for  in  section  8.  By  this  construc- 
tion both  sections  stand,  and  are  not  in  conflict. 

VII.  It  is  insisted  that  the  indictment  upon  which  plaint- 
iff was  convicted  fails  to  show  that  the  offense  was  com- 

6.  INDICT-  mitted  within  the  jurisdiction  of  the  court  in 
gallon  of  ^"  which  the  indictment  was  found.  It  will  be 
ciai  notice  of  observed  that  it  alleffes  that  the  offense  was  com- 

location  of  .      «•     .       t  mT  n  i       i        .     , 

town.  mited   in  Leon.     The  court  would  take  judicial 

notice  that  Leon  was  the  county  seat  of  the  county  wherein 
the  indictment  was  found.  But  surely  the  objection  could 
not  be  raised  after  verdict  and  judgment,  in  a  proceeding 
involving  the  enforcement  of  a  penalty  based  upon  the  judg- 
ment.    This  objection,  as  well  as  one  based  upon  the  claim 

7.  cBBTioBA-  that  au  appeal  was  pending  in  the  case  wherein 
He  to  review  plaintiff  was  couvicted  at  the  time  of  the  hearing 
acts.  before  defendants,  and  another  based  upon  the 

incompetency  of  the  judgment  as  evidence  in  the  case,  pertain 
to  questions  of  fact,  which  were  for  the  determination  of 
defendants.  They  are  not  based  upon  questions  of  jurisdic- 
tion, or  of  illegal  acts  of  defendants.  The  competency  and 
sufficiency  of  the  evidence  were  before  defendants  for  con- 
sideration, and  they  did  not  act  illegally  or  without  juris- 
diction in  deciding  thereon.  They  may  have  erred  in  their 
decision,  but  their  error  cannot  be  reviewed  upon  certiorari. 
Tiedt  V,  Ca/ratenaeriy  61  Iowa,  334. 

We  reach  the  conclusion  that  the  circuit  court  rightly 
dismissed  plaintiff's  petition.  The  judgment  appealed  from 
is,  therefore.  Affirmed. 

Sbbvbbs,   J.,  dissenting.     Being  unable  to  agree  to  the 
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foregoing  opinion,  it  is  proper  that  I  should  briefly  state  the 
grounds  of  my  dissent.  For  the  purposes  of  this  opinion,  I 
concede  the  constitutionality  of  the  statute  considered  in  the 
foregoing.  As  I  understand  the  opinion  of  the  majority,  it 
holds  that  the  commissioners  of  pharmacy  were  authorized 
to  revoke  the  license  of  the  plaintiff  as  a  pharmacist  under 
section  8  of  chapter  75  of  the  Acts  of  the  Eighteenth  General 
Assembly.  It  will  be  observed  that  that  section  provides  that,  if 
the  pharmacist  violates  or  abuses  in  any  way  the  law  relating 
to  the  sales  of  intoxicating  liquors,  his  name  shall  be  stricken 
from  the  register  of  pharmacists;  and  section  9  provides  that 
for  repeated  violations  of  that  section  the  name  of  the  regis- 
tered pharmacist  may  be  stricken  from  the  register.  Section 
8,  in  my  opinion,  should  be  construed  as  meaning  that  the 
name  of  the  pharmacist  shall  be  stricken  from  the  register 
as  provided  in  the  chapter;  that  is,  for  "repeated  violations 
of  the  law,"  as  provided  in  section  9. 

The  provisions  of  the  statute  in  relation  to  the  sale  of  intox- 
icating liquors  are  peculiar,  and  contain  provisions  not  to  be 
found  in  any  other  criminal  statute.  Of  these  provisions,  how- 
ever,  no  just  complaint  can  be  made  by  the  courts.  But,  as 
the  plaintiff  could  not,  when  his  name  was  stricken  from  the 
register,  continue  the  legitimate  business  of  selling  drugs  and 
medicines,  the  statute  should  not  be  so  construed  a^  to  deprive 
him  of  such  right,  unless  it  quite  certainly  appears  that 
such  is  the  legislative  intent.  Now,  in  my  judgment,  so  far 
from  this  being  so,  it  clearly  appears,  I  think,  that  the  drug- 
gist must  persistently  violate  the  statute;  or,  at  least,  that  it 
must  appear  that  the  statute  has  been  violated  in  more  than 
a  single  instance,  before  the  name  of  a  registered  pharmacist 
can  be  stricken  from  the  register. 

Mr.  JusnoB  Adams  unites  in  this  dissent. 
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School  Districts:  change  op  boundauies:  mandamus  to  compel     g  »g 
DIRECTORS  TO  ACT  ON  PETITION  FOR.   Where  plaintiff  and  others,  resi-    '  ^  g^y, 
dents  of  the  district  township  of  M.,  petitioned  the  directon  of  said  dis-     95  aoej 
trict,  and  also  the  directors  of  the  adjoinini;  independent  district  of  E., 
to  have  certain  territory  in  which  they  lived  detached  from  the  district 
township  and  attached  to  the  independent  district,  and  the  directors  of 
the  independent  district  had  acted  favorably  to  the  petitioners,  bat  the 
directors  of  the  district  township  refused  to  act  at  all,  held  that  man- 
damua  would  lie  to  compel  them  to  act  in  the  premises. 


2. : : :  estoppel:  pacts  not  constituting.    In  such 

case,  plaintiff  was  not  estopped  by  the  facts  that  a  year  before  he  had 
presented  a  similar  petition  to  the  same  board,  and  that  they  then  took 
action  thereon,  refasing:  to  change  the  boundaries,  and  that  he  failed  to 
appeal  from  such  decision,  as  he  might  have  done,  though  the  location 
of  the  school-houses  in  his  district  remained  the  same. 
BsBD  and  Adams,  J  J.,  dissenting » 

Appeal  from  Madison    Circuit  Court. 

Wednesday,  December  10. 

This  is  an  action  of  mandamus.  The  defendants  consti-. 
tute  the  board  of  directors  and  oflBcers  of  the  district  township 
of  Madison.  It  is  alleged  in  the  petition  that  said  district 
township  IS  situated  within  th^civil  township  of  Madison,  and 
includes  all  the  territory  thereof  except  section  6;  that  the 
independent  district  of  Earlhara  was  formed  originally  out  of 
the  townships  of  Penn  and  Madison,  and  includes  said  section  6 
of  Madison  township;  that  on  the  seventeenth  of  September, 
1883,  plaintiff  and  others  petitioned  the  board  of  directors  of 
the  independent  district  of  Earlham  and  the  district  township 
of  Madison  to  attach  certain  territory,  then  within  the  district 
township  of  Madison,  to  the  independent  district  of  Earlham ; 
that  the  board  of  directors  of  the  latter  district  granted  the 
prayer  of  the  petition,  and  on  the  same  day  notified  the  board 
of  directors  of  the  district  township  of  Madison,  then  in  regu- 
lar  session,  of  its  action,  and  requested  said  board  to  concur 
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in  this  action ;  but  that  said  board  refused  and  neglected  to 
take  any  action  upon  said  petition  and  request,  and  adjourned 
until  October  6;  and  that  at  its  meeting  on  the  latter  date  it 
also  neglected  to  take  anj  action  thereon.  It  is  also  alleged 
that  plaintiff  is  a  resident  of  the  territory  sought  to  be  attached, 
and  that  he  4s  damaged  and  hindered  in  the  matter  of  school 
facilities  for  the  proper  education  of  his  children,  by  the 
refusal  of  defendants  to  take  action  on  said  petition  and 
request,  and  that  he  has  no  plain,  speedy,  or  adequate  remedy 
in  the  ordinary  course  of  the  law,  and  the  pmyer  is  that  a  per- 
emptory writ  of  mandamua  issue,  commanding  defendants  to 
take  action  on  said  petition  and  request.  The  answer  admits  all 
the  allegations  of  the  petition,  except  that  defendant  is  dam- 
aged by  the  refusal  to  take  action  on  said  petition,  and  that 
he  has  no  remedy  in  the  ordinary  course  of  the  law.  And  it 
is  alleged  that  at  the  regular  meeting  of  said  board,  in  Sep- 
tember, 1882,  a  petition  was  presented  to  it  by  plaintiff,  ask- 
ing for  the  same  relief,  accompanied  by  a  written  notice  from 
the  board  of  directors  of  the  independent  district  of  Earlham, 
advising  it  that  said  board  had  granted  the  prayer  of  said 
.petition,  and  requesting  it  to  concur  in  such  action;  and  that 
afterwards  said  board  of  directors  took  action  on  said  petition 
and  request,  and  refused  to  consent  to  the  attaching  of  said 
territory  to  the  independent  Sistrict  of  Earlham,  and  that 
plaintiff  is  barred  and  estopped  from  enforcing  the  action  by 
reason  of  these  proceedings.  A  demurrer  to  these  affirmative 
allegations  was  sustained  by  the  circuit  court,  and,  defend- 
ants refusing  to  plead  further,  judgment  was  entered  against 
them,  from  which  they  appeal. 

Dahiey  <&  Guiher^  for  appellants. 

Wilkinson  <&  Ooodale^  for  appellee. 

Seevees,  J. — The  trial  judge  has  certified  that  this  case 
involves  the  determination  of  two  questions  of  law  upon 
which  it  is  desirable  to  have  the  opinion  of  this  court.     In 
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eifect,  these  questions  are:  (1)  whether,  upon  the  facts  as 
they  are  alleged  in  the  petition  and  admitted  in  the  answer, 
the  action  o{  mandamus  will  lie  to  compel  the  board  of  the 
district  township  to  act  on  the  petition  of  the  plaintiff,  and 
the  request  of  the  board  of  the  independent  district,  that  it 
concur  in  the  action  of  the  latter  board  with  reference  to  the 
proposed  change  in  the  boundaries  between  the  two  districts ; 
and  (2)  whether  the  action  of  the  district  township  in  1882, 
in  denying  plaintiff's  petition,  and  refusing  to  concur  in  the 
action  of  the  board  of  the  independent  district  with  reference 
to  said  proposed  change,  bars  and  estops  plaintiff  from  main- 
taining the  action  of  mandamuSj  he  having  failed  to  appeal 
to  the  county  superintendent  from  the  order  then  made,  there 
being  no  change  in  the  meantime  in  the  location  of  the  school- 
houses  in  the  district  township. 

The  first  question  we  shall  consider  is  whether,  under  the 
facts  above  stated,  the  defendants  can  by  mandamus  be  com- 
pelled to  act  upon  the  ref^uest  made. 

I.     It  is  provided  by  statute  that  "  the  action  of  mandamus 

is  one  brought  in  a  court  of  competent  jurisdiction,  to  obtain 

an  order  of  such  court  commanding  an  inferior 

1.  SCHOOL-  .,  ,      ,  1  .  1 

»^stricto:     tribunal,  board,  corporation,  or   person  to   do  or 

uiTndamus'to  ^^^  ^^  ^^  ^^  ^^*''  ^^®  performance  of  which    the 

wS^'a^t^ou"  law  enjoins  as  a   duty  resulting  from  an  office, 

petition  for.     g^j^^j^^^  ^j.   trust.     The   Order   of  mandam/usis 

granted   on  the  petition  of  any  private   party  aggrieved." 

Code,  §  §  3373,  3377.     It   is   further  provided   by  statute 

that  "  the  boundaries   between  a  district  township  and  an 

independent  district  may  be  changed  at  any  time  with  the 

concurrence  of  their  respective  boards  of  directors."     Code,  § 

1809.     Counsel   for   the   appellants   insist  that  no  duty  is 

enjoined  on  the  defendants  by  the  section  of  the  Code  last 

quoted.     But  the  board  of  directors  of  a  district  township 

are  vested   with  jurisdiction,  and   the  right   to  concur  in  or 

agree  to  a  change  of  the  boundaries  of  the  district;  and  from 

any  decision  of  the  board  in  relation  thereto  an  appeal  may 
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be  taken  to  the  county  superintendent.  Code,  §  1829.  Any 
person  desiring  a  change  in  the  boundaries  of  a  school-dis- 
trict must  apply  in  the  first  instance  to  the  board  of  directors 
of  the  respective  districts.  If  they,  or  one  of  them,  refuse  to 
make  the  change,  the  person  aggrieved  thereby  may  appeal, 
and  thus  obtain  rights  denied  him  by  the  board.  If,  how- 
ever, the  board  simply  declines  to  act,  then  no  appeal  can  be 
taken,  and  the  party  is  remediless,  unless  mandamvs  will  lie. 
The  fact  that  the  requisite  power  and  jurisdiction  are  conferred 
on  the  board  to  decide  the  question  when  presented,  and  from 
their  decision  an  appeal  will  lie,  implies  that  a  duty  is  enjoined 
on  the  board  in  respect  thereto.  It  is  true  that  the  board 
cannot  be  compelled  to  act  in  any  particular  manner.  They 
have  a  discretion  in  the  premises  which,  it  may  be  conceded, 
cannot  be  controlled  by  the  courts;  but  whatever  determina- 
tion the  board  may  make  can  be  set  aside  or  aflSrmed  on 
appeal.  All  the  courts  can  do  is  to  compel  the  board  to  act, 
to  the  end  that  an  appeal  will  lie.  •  In  principle,  the  case  is 
like  ^Zim  v.  Board  of  Directors^  58  Iowa,  77;  the  only 
essential  difierence  being  that  in  the  cited  case  it  was  held 
that  the  board  had  no  discretion  whatever,  while  in  the  pres- 
ent case  the  only  relief  asked  is  that  the  board  shall  exercise 
the  discretion  vested  in  it  as  provided  by  the  statute. 

II.     The  second  question  to  be  determined  is  whether  the 
plaintiff  was   estopped   by  his   failure   to   appeal   from   the 

, refusal  of  the  board  to  make  the   change   in   the 

peTlact^not  boundaries  of  the  district  upon  his  petition  the 
constituting,  preceding  year.  It  is  said  that  no  change  in  the 
condition  of  the  district  was  shown;  that  the  prior  action  of 
the  board  amounts  to  an  adjudication  which  is  final  and  con- 
clusive. Whatever  may  be  the  general  rule  on  this  subject 
in  the  courts,  we  feel  clear  that  it  should  not  be  applied  to 
school  boards.  Our  school  system  is  not  based  on  any  such 
rigid  rules.  It  is  true,  the  plaintiff  acquiesced  in  the  prior 
decision,  but  this  did  not  prevent  him  from  asking  the  board, 
at  the  proper  time,  to  examine  the  matter  again,  and  at  least 
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act  on  the  matter  of  the  petition.  The  individuals  composing 
school  boards  may  be  yearly  changed,  and  their  duties  are 
largely  legislative  instead  of  judicial;  and  we  do  not  think 
they  should  be  estopped  by  any  prior  action  taken  by  them, 
unless,  possibly,  private  rights  would  be  thereby  injuriously 
affected. 

Affirmed. 

Reed,  J.,  dissenting.  I  do  not  concur  in  the  conclusion 
reached  by  the  majority  in  this  case.  In  my  opinion,  plaint- 
iff is  in  no'  position  to  invoke  the  aid  of  the  order  of  ma^i- 
damus. 

The  remedy  h^  mandamus  in  this  state  is  statutory.  It 
is  provided  by  section  3373  that  "  the  action  of  mandamus  is 
one  brought  in  a  court  of  competent  jurisdiction  to  obtain  an 
order  of  such  court  commanding  an  inferior  tribunal,  board, 
corporation,  or  person  to  do,  or  not  to  do,  an  act,  the  perform- 
ance or  omission  of  which  the  law  enjoins  as  a  duty  resulting 
from  an  office,  station,  or  trust."  Section  3777  is  as  follows: 
"  The  order  of  m^andamAis  is  granted  on  the  petition  of  any 
private  party  aggrieved,  without  the  concurrence  of  the  prose- 
cution of  the  state,  or  on  the  petition  of  the  state  by  the  dis- 
trict attorney,  when  the  public  interest  is  concerned,  and  is 
in  the  name  of  such  private  party,  or  of  the  state,  as  the  case 
may  be,  in  fact,  brought."  And  section  3778  provides  that 
*'  the  plaintiff  in  such  action  shall  .state  his  claim,  and  shall 
also  state  facts  sufficient  to  constitute  a  cause  for  such  claim, 
and  shall  also  set  forth  that  the  plaintiff,  if  a  private  individ- 
ual, is  personally  interested  therein,  and  that  he  sustains,  or 

may  sustain,  damage  by  the  non-performance  of  such  duty. 
*         *         * " 

It  is  manifest  from  these  provisions,  as  I  think,  that  the 
order  of  mandamus  will  issue  on  the  petition  of  a  private 
individual,  commanding  a  public  officer,  or  board  of  officers, 
to  do  a  particular  act,  only  in  cases  when  the  act  is  enjoined 
by  the  the  law  as  an  official  duty,  and  plaintiff  is  interested 
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in  the  performance  of  that  duty,  and  does  or  may  suffer  dam- 
age by  reason  of  its  non-performance.  The  remedy  is  allowed 
private  parties  for  the  protection  or  enforcement  of  their  per- 
sonal rights  under  the  law,  and  they  must  be  aggrieved  by  the 
act  or  omission  complained  of,  in  the  sense  that  they  are  or  may 
be  damaged  thereby,  with  reference  to  some  right  or  privilege 
which  they  are  entitled  under  the  law  to  enjoy,  or  they  cannot 
invoke  the  aid  of  this  extraordinary  remedy. 

It  is  held  by  the  majority  that  it  was  the  duty  of  defendants 
to  take  action  on  plaintiff's  petition,  either  granting  or  deny- 
ing his  prayer,  and  that,  by  their  refusal  to  act  upon  it,  he  is 
deprived  of  the  right  of  appeal, to  the  county  superintendent. 
It  is  said  that  the  duty  of  defendants  in  the  premises  arises 
under  section  1809,  and  the  right  of  plaintiff  is  created  by 
section  1829.  The  former  section  is  as  follows:  "Whenever 
an  independent  district  has  been  formed  out  of  a  civil  town- 
ship or  townships,  as  herein  contemplated,  the  remainder  of 
such  township,  or  each  of  such  townships,  as  the  case  may 
be,  shall  constitute  a  district  township  as  provided  in  section 
1713,  and  the  boundaries  of  such  district  township  and  inde- 
pendent district  may  be  changed,  *  *  *  with  the 
concurrence  of  their  respective  boards  of  directors."  By  this 
section  the  question  whether  changes  in  the  boundaries 
between  the  districts  shall  be  made  is  left  to  the  discretion 
of  the  boards  of  directors,  and  no  change  therein  can  be 
made  except  with  the  concurrence  of  both  boards.  The  board 
of  directors  of  each  district  has  the  right  to  concur  in  any 
proposed  change  of  the  boundaries,  or  to  refuse  to  concur 
therein,  as  to  it  shall  seem  to  the  best  interest  of  the  district. 
The  whole  question  is  left  to  its  discretion,  and  when  it  has 
taken  action  thereon  it  cannot  be  said,  whatever  its  action 
may  have  been,  that  it  has  neglected  or  refused  to  perform 
its  duty  in  the  premises.  As  the  proposed  change  in  question 
could  be  made  only  with  the  concurrence  of  defendants,  their 
refusal  to  take  any  action  on  the  proposition  was  equivalent  to 
an  express  refusal  to  concur;  for  such   refusal  to  take  action 
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left  the  question  in  precidely  the  same  situation  as  it  would  have 
been  placed  in  by  an  express  refusal  to  concur.  It  seems  to 
me  clear,  then,  that  it  cannot  be  said  that  defendants  have 
refused  to  perform  their  duty  in  the  premises.  They  have 
simply  refused  to  concur  in  the  proposed  change,  and  it  was 
their  right  to  refuse  to  concur  therein. 

But  it  is  said  that,  by  refusing  to  take  action  on  the  propo- 
sition, they  deprived  plaintiff  of  the  right  to  appeal  to  the 
county  superintendent,  as  he  could  not  appeal  until  some 
order  was  made  by  them.  The  right  of  appeal  from  an  order 
or  decision  of  the  board  of  directors  is  given  by  section  1829, 
which  provides  that  any  person  aggrieved  by  any  decision  or 
order  of  the  district  board  of  directors,  in  matter  of  law  or 
fact,  may  appeal  therefrom  to  the  county  superintendent. 
But  it  is  manifest,  I  think,  that  plaintiff  would  not  have  been 
aggrieved  in  any  legal  sense  by  any  order  which  defendants 
might  have  made  in  the  premises,  for  the  reason  that  it  can- 
not be  said  that,  upon  any  state  of  facts  which  might  have 
existed,  he  had  the  legal  right  to  demand  that  the  change  in 
the  boundaries  should  be  made.  He,  undoubtedly,  had  the 
right  to  demand  that  the  board  of  directors  of  the  district 
township  should  afford  him  such  school  facilities  as  were  rea- 
sonable. But  he  did  not  have  the  legal  right  to  demand  that 
the  boundaries  between  the  two  districts  be  so  changed  as 
that  he  would  be  included  in  the  independent  district,  however 
superior  its  facilities  may  have  been.  And,  in  addition  to 
this  coniideration,  as  the  whole  question  is  left  to  the  discre- 
tion of  the  board,  it  cannot  be  said  that  any  order  it  might 
have  made  on  the  proposition  would  have  involved  the  deter- 
mination of  any  question  of  either  law  or  fact.  Albin  v. 
Board  of  Directors^  58  Iowa,  77,  cited  in  the  majority  opin- 
ion, is  not  at  all  in  point.  That  case  arose  under  section  1798, 
which  provides  that  a  change  in  the  boundaries  between  dis- 
tricts shalj  be  made  on  a  given  state  of  facts,  on  the  petition 
of  two-thirds  of  the  citizens  of  the  territory  to  be  affected  by 
the  proposed  change.  Tlie  i)etitioner8  iu  that  case  are  enti- 
VoL.  LXV  -23 
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tied  to  the  change  aa  matter  of  right,  while,  under  the  statute 
in  question  in  this  case,  the  question  is  left  to  the  discretion 
of  the  boards  of  directors. 

In  my  opinion  the  judgment  of  the  circuit  court  ought  to 
be  reversed. 

Adams,  J".,  concurs  in  this  dissent. 


I  S  ml  Pbouty  v.  Tallman  et  al. 

I  65    354 

|iofi_«^  1.  Tax  Deed :  levy  of  taxes  to  support:  evidence  op.    The  pitm- 

I  ftS  8M  sion  of  section  38,  chapter  152,  Laws  of  1858,  that  the  levy  of  taxes 

\^ when  made,  should  be  recorded  **in  the  proper  book,''  was  directory 

only;  and  where  no  such  enti7  was  made  in  the  proper  book,  but  a  suf- 
ficiently full  record  of  the  levy,  signed  by  the  officers  whose  duty  it  was 
to  make  the  same,  was  found  among  the  old  papers  in  the  auditor's 
office,  such  papers  were  competent  evidence  of  the  levy,  in  support  of  a 
tax  deed  based  upon  a  sale  for  the  taxes  so  levied.  Higgins  v.  Betd^  8 
Iowa,  298,  followed. 

2.  Former  Adjudication:  against  grantor:  grantee  not  bound 

BT.  An  adjudication  against  a  grantor  of  land  to  the  effect  that  he  has 
no  title,  in  an  action  begun  after  he  has  deeded  to  another,  does  not 
bind  those  holding  under  such  deed. 

Appeal  from  Humboldt  District  Court. 

Wednesday,  December  10. 

Action  in  equity  to  quiet  the  title  to  real  estate.     Decree 
for  the  plaintiff,  and  defendants  appeal.  • 

JI.  Boies  and  J,  Z.  Rusted^  for  appellants. 

A,  E.  ClarJc^  for  appellee. 

Seevees,  J. — I.  Both  parties  claim  to  own  the  real  estate 
in  controversy.  The  plaintiff's  title  is  based  on  a  sale  for  the 
1  tax  deed-  ^^^I'^^l^^^*^  taxes  of  1860,  and  a  treasiyer's  deed 
Irsupnort^^*  made  in  pursuance  of  the  sale.  The  defendants 
cTidenceof.     ^re  owners  of  the  patent  title.     Tlie  defendants 
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claim  that  the  tax  deed  is  void  because  there  was  no  levy  of 
taxes  for  the  year  1860,  and  rely  on  a  former  adjudication. 
It  was  held  in  McCready  v.  Sexton^  29  Iowa,  356,  tliat  a 
levy  of  taxes  is  essential  to  the  validity  of  a  tax  sale,  and  that 
the  deed  is  only  presumptive  evidence  of  the  levy.  In 
Moore  v.  CooTce^  40  Iowa,  290,  it  was  held  that  a  valid  levy 
cannot  be  established  by  parol,  and  that,  if  no  record  of  a  levy 
can  be  found  in  the  proper  oflSce,  the  presumption  that  there 
was  a  levy,  arising  from  the  deed,  is  overcome.  To  the  same 
effect  is  Early  v.  Whittingham^  43  Iowa,  162. 

The  statute  in  force  under  which  the  levy  was  made  is 
chapter  152  of  the  Acts  of  (1858)  the  Seventh  General 
Assembly,  and  section  38  of  said  chapter  provides  that  "  the 
board  of  equalization  shall  levy  the  requisite  taxes  for  the 
current  year  in  accordance  with  law,  and  shall  record  the 
same  in  the  proper  book."  The  record-book  containing  the 
proceedings  of  the  board  of  equalization  for  the  years  1859 
and  1861,  and  the  record  of  the  board  of  supervisors  for  sub- 
sequent years,  show  that  taxes  werfi  duly  levied  for  said  years; 
but  the  record-book  of  the  board  of  equalization  fails  to  show 
a  levy  of  taxes  for  the  year  1860.  Is  it  essential  that  the 
levy  be  entered  or  recorded  in  a  book  kept  for  that  purpose, 
or  is  the  statute  in  this  respest  directory?  In  HigghiB  v. 
Heedj  8  Iowa,  298,  the  question  was  whether  it  is  essential  to 
the  validity  of  a  school  tax  levied  or  voted  by  a  school - 
district  that  the  proceedings  should  be  recorded  in  a  book; 
and  it  was  held  that  the  statute  was  directory  only,  and  in 
that  case  the  only  record  evidence  of  the  levy  was  "  kept  on 
half  sheets  and  quarter  sheets  of  paper  not  bound  in  book 
form,"  and  the  tax  was  held  to  be  valid.  The  same  rule  must 
prevail  in  this  case,  and  therefore  the  statute  must  be  regarded 
as  directory,  and  that  it  is  not  essential  to  the  validity  of  the 
tax  in  question  that  it  was  entered  or  recorded  in  the  book 
kept  for  that  purpose. 

11.  The  plaintiff  introduced  in  evidence  the  tax  deed,  and 
the  following  papers,  writings  or  records: 
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*•  State  of  lowa^  Humboldt  County, 

*' According  to.  the  requirements  of  the  revenue  law,  John 
E.  Cragg,  acting  county  judge,  Charles  Bergk,  ti-easurer,  and 
Nathaniel  S.  Ames,  county  surveyor,  met  as  board  of  equali- 
zation, at  the  county  seat  of  said  county,  for  the  purpose  of 
Hxing  the  ratfe  of  taxed  for  the  year  1860,  viz.:  County  tax. 
four  (4)  mills;  school  tax, one  (1)  mill;  bridge  tax,  for  paying 
interest  on  county  bonds  issued  by  the  county,  two  (2)  mills. 
"  In  testimony  whereof,  we  have  hereunto  set  our  hands 
and  seals  this  twenty-fourth  day  of  September,  A.  D.  1S60. 
"  N.  S.  Ames,  County  Surveyor, 
"Charles  Bebok,  Treasurer, 
"John  E.  Crago,  Acting  County  Judge." 

The  foregoing  writing  is  on  an  ''ordinary  sheet  of  l^al- 
cap  paper,"  and  it  was  found  nearly  a  year  prior  to  the  trial, 
in  the  auditor's  office,  "among  old  papers  on  file  in  that 
office."  The  plaintiff  also  introduced  in  evidence  the  follow- 
ing writing: 

*•  The  undersigned,  board  of  equalization  of  assessments 
for  Humboldt  county,  met  this  second  day  of  April.  Present : 
John  E.  Cragg,  acting  county  judge,  and  Charles  Bergk, 
county  treasurer. 

"After  duly  examining  the  returns  of  the  assessors  of  the 
different  townships,  we  would  report  that  we  find  the  several 
assessments  to  be  fair  and  equal,  and  would  recommend  no 
change  necessary. 

"Witness  our  hands  this  second  day  of  April,  A.  D.,  1860. 
"JoHN  E.  Craog,  Acting  County  Judge. 
"Charles  Bergk,  County  Treasurer." 

This  writing  is  on  an  "ordinary  sheet  of  legal-cap  paper," 
and  it  was  found  among  the  papers  in  the  auditor's  office. 
The  plaintiff  introduced  evidence  showing  that  the  signatures 
of  Cragg,  Bergk  and  Ames,  appearing  on  the  foregoing 
papers,  were  their  genuine  signatures.     The  plaintiff  further 
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introduced  in  evidence  the  tax-list  for  1860,  and  contends 
tliat  the  evidence  aforesaid  is  sufHcient  record  or  written  evi- 
dence that  there  was  a  levy  of  taxes  for  the  year  1860,  and 
that  the  presumption  arising  from  the  execution  of  the  deed 
is  so  strengthened  thereby  as  to  overcome  the  presumption 
that  there  was  no  levy,  because  none  appears  in  the  record- 
book  of  the  board  of  equalization.  The  board,  at  that  time, 
was  composed  of  the  oflScers  whose  names  are  signed  to  the 
foregoing  papers.  Section  31,  chapter  152,  Acts  1858.  The 
foregoing  writings,  on  their  face,  purport  to  have  been  exe- 
cuted more  than  twenty  years  preceding  the  trial  in  the  court 
below,  and  were  found  in  the  proper  office,  and  in  the  custody 
of  the  proper  officer.  The  signatures  thereto  of  the  officers 
charged  with  the  duty  of  levying  taxes  are  genuine,  and  the 
writings  sufficiently  show  that  they  performed  that  duty. 
Having  lieen  found  in  the  auditor's  office,  among  old  papers 
on  file,  they  must  be  regarded  as  records  or  papers  of  such 
office,  and  we  do  not  understand  counsel  to  claim  otherwise; 
but  their  contention  is  that  they  are  not  sufficient  record  evi- 
dence of  a  levy  of  taxes,  which  they  insist  can  only  be  shown 
by  the  introduction  of  the  book  in  which  the  proceedings  of 
the  board  of  equalization  are  recorded.  But,  as  we  have  seen, 
the  statute  in  this  respect  is  directory;  and  we  are  unable  to 
distinguish  this  case  from  Illggina  v.  Reed^  before  cited. 
The  evidence  in  this  case  is  much  more  satisfactory  that  there 
was  a  levy  which  was  reduced  to  writing,  and  which  is  a 
record  belonging  to  the  proper  office,  than  the  evidence  in 
that  case,  which  was  held  to  be  sufficient  to  show  a  levy  of 
taxes.  We  therefore  follow  it.  The  levy  was  undoubtedly 
made,  but  not  entered  in  the  proper  book.  This  case  is 
clearly  distinguishable  from  Hintrager  v.  Kieiie^  62  Iowa, 
605.  It  is  proper  to  say  that  the  validity  of  this  same  tax 
was  involved  in  Moore  v.  Cook^  before  cited.  In  that  case, 
however,  there  was  no  record  or  written  evidence  of  the  levy. 
III.  The  adjudication  relied  on  is  that  in  Moore  v.  Cooke, 
The  plaintiff  was  not  a  party  to  that  action,  but  one  under 
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2.  FORMER       whom  he  claims  was.     The  county  treasurer  con- 

adjudication:  y^y^^  ^he  land  in  controversy  to  Pitt  Cook  in 

fSniee  not     1865,  but  it  will  be  conceded  that  said  convey- 

ound  by.       ^^^  ^^  ^^j^  ^^  j^^  f^uiej  bccause  it  showed  that 

the  sale  of  the  land  was  in  bulk,  and  for  a  gross  sum  of 
several  parcels  of  land  which  were  not  contiguous.  Cook 
conveyed  to  D.  R.  Jackman  in  1865.  Afterwards,  in  1867, 
the  treasurer  made  another  conveyance  of  the  land  to 
Cook.  The  sufficiency  of  this  deed  to  vest  the  title  in  Cook 
is  in  no  manner  assailed,  except  that  it  is  claimed  that  there 
was  no  levy  of  taxes  to  support  the  sale  and  deed.  Conceding 
that  Cook  had  no  title  when  he  conveyed  to  Jackman  in  1865, 
assuming  that  he  got  a  title  for  the  first  time  in  1867,  such 
title  inured  to  and  became  vested  in  Jackman.  Code,  § 
1931.  Jackman  conveyed  to  Emily  "W.  McGraw  in  1869, 
and  her  heirs  conveyed  to  the  plaintiff  in  1879.  Jackman 
was  a  defendant  in  Moore  v,  Cooh,  but  the  decree  was  not 
entered  in  that  case  until  1873,  and  it  is  not  claimed  that 
the  action  was  commenced  while  Jackman  had  the  title  to 
the  lands.  Mrs.  McGraw's  deed  was  recorded  in  April,  1869, 
but  the  recorder  entered  it  in  the  index-book  as  Emily  W. 
McFraw.  This,  however,  does  not  make  any  difference. 
Neither  Cook  nor  Jackman  owned  the  land  when  the  action 
in  which  the  decree  pleaded  as  an  adjudication  was  com- 
menced, and  they  were  the  only  defendants.  It  EPeems  to  us 
to  be  too  clear  for  controversy  that  neither  the  plaintiff  nor 
Mrs.  McGraw  is  bound  by  such  adjudication. 

IV.  We  do  not  understand  counsel  for  the  appellants  to 
insist  in  argument  that  this  action  is  barred  by  the  statute  of 
limitations.  "What  they  do  claim  is  that  appellant's  right  to 
insist  that  the  tax-deed  is  void  is  not  barred  by  the  statute. 

Affisicbd. 
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The  J.  I.  Case  Threshing-Maohine  Co.  v.  Haven. 

Sale  of  Machine:  failure  of  wabbanty:  choice  of  remedies: 
damages:  evidence:  practice  in  supbemb  court.  Ihe  vendee  of 
personal  property  which  has  been  sold  with  warranty  as  to  its  quality, 
has  the  election,  on  the  failure  of  the  warranty,  to  rescind  the  contract, 
by  returning  the  property  and  demanding  back  the  consideration 
received  by  the  vendor,  or  to  retain  the  property  and  sue  for  the  dam- 
ages sustained  in  consequence  of  the  failure.  (See  cases  cited  in  opinion.) 
But  where  he  elects  to  keep  the  property,  and  he  is  sued  for  the  contract 
price,  he  mast  pay  that  price,  less  the  amount  of  the  damages  which, 
by  a  preponderance  of  the  evidence,  he  shows  that  he  has  sustained; 
and  where  he  fails  so  to  establish  the  extent  of  his  damages,  he  is  enti- 
tled to  only  nominal  damages;  and  in  such  case  a  judgment  against  him 
for  the  whole  contract  price  will  not  be  disturbed  on  appeal,  as  this  court 
will  not  remand  a  case  for  the  assessment  of  merely  nominal  damage?. 


2. 


3. 


: :  MEASURE  OF  DAMAGES.    The  measure  of  the  vendee's 

damages  in  such  case  is  the  difference  between  the  value  of  the  property 
as  it  actually  was,  and  what  its  value  would  have  been  had  it  been  as 
warranted.    (See  cases  cited.) 


— : :  VALUE  OF  machine:  judicial  notice  of.    Wherein 

such  a  case  the  only  evidence  of  the  actual  value  of  the  machine  was 
that  of  the  vendee,  who  testified  only  that  it  was  of  no  value,  and  the 
machine  in  question  was  a  steam  threshing-machine,  held  that  such  tes- 
timony could  not  be  taken  as  true,  because  the  court  will  take  judicial 
notice  that  such  a  machine  is  of  some  value,  though  possibly  useless  for 
the  purpose  for  which  it  was  designed. 

Appeal  froTTb  Howard  District  Court, 

Wednesday,  Deoembes  10. 

Action  on  four  promissory  notes,  and  to  foreclose  a  mort- 
gage given  to  secure  the  same.  The  notes  were  made  pay- 
able to  J.  I.  Case  &  Co.,  and  were  assigned  to  plaintiff. 
Defendant  admitted  the  execution  of  the  notes,  but  averred 
that  they  were  given  in  renewal  of  other  notes  given  by  him 
to  J.  I.  Case  &  Co.  for  the  price  of  a  steam  threshing-ma- 
chine, and  the  appurtenances  and  fixtures  belonging  thereto, 
which  said  firm  sold  to  him;  that  they  warranted  said 
machine  to  be  well  made,  of  good  materials,  and  durable 
with  proper  care,  and  to  do  as  good  business  in  threshing  and 
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cleaning  grain  as  any  other  machine  of  the  same  size  manu- 
factured in  the  United  States,  and  that  there  was  a  failure  of 
the  warranty,  and  that  the  machine  was  worthless,  and  that 
he  was  damaged  by  said  failure  of  warranty  in  a  large 
amount,  and  that  said  notes  were  assigned  to  plaiutiflF  after 
maturity,  and  that  it  had  notice  when  it  purchased  them  of 
the  equities  between  the  original  parties  growing  out  of  the 
transaction  in  which  the  notes  were  given.  Plaintiff  admit- 
ted in  its  reply  that  the  notes  were  given  in  renewal  of  other 
notes  which  plaintiff  had  given  for  the  price  of  the  thresh- 
ing-machine sold  him  by  J.  I.  Case  &  Co.,  but  denied  the 
other  averments  of  the  answer.  The  district  court  rendered 
judgment  for  plaintiff  for  the  amount  of  the  notes  and  for 
the  foreclosure  of  the  mortgage.     Defendant  appeals. 

McCarty  i&  McCook  and  Jamfiea  0,  Crosby^  for  appellant. 

Cooley  cfe  Akers^  for  appellee. 

Reed,  J. — A  number  of  questions  have  been  argued  by 
counsel  which  we  do  not  find  it  necessary  to  consider.  For 
the  purposes  of  the  case,  it  may  be  conceded  that  it  is  estab- 
lished by  competent  evidence  that  there  was  a  warranty  by 
J.  I.  Case  &  Co.  of  the  machine  for  the  price  of  which  the 
original  notes  were  given,  and  that  there  has  been  a  failure 
of  that  warranty,  and  that  defendant  did  not  waive  his  claim 
for  the  damages  consequent  on  the  breach,  by  renewing  the 
notes  with  knowledge  that  such  breach  had  occurred.  The 
vendee  of  personal  property  which  has  been  sold  with  war- 
ranty as  to  its  quality,  on  the  failure  of  the  warranty,  has  the 
election  to  rescind  the  contract  by  returning  the  property  and 
recovering  back  the  money  received  by  the  vendor,  or  to 
retain  the  property  and  sue  for  the  damages  sustained  in  con- 
secjuence  of  the  failure.  Aultman  v.  Theirer^  34  Iowa,  272; 
Rogers  v,  Hanson^  35  Id.,  283;  McCormi^h  v.  Diumille,  36 
Id.,  645.  Defendant  elected  to  pursue  the  latter  course.  He 
retained  the  property,  and  at  the  time  of  the  trial  had  it  in 
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his  possession.  His  answer,  then,  was  in  the  nature  of  a 
counter-claim  for  the  damages  which  he  sustained  in  conse- 
quence of  the  failure  of  the  warranty.  His  claim,  it  is  true, 
•was  against  the  vendor  of  the  property,  but  he  alleged  that 
plaintiff  took  the  notes  subject  to  his  counter-claim,  and  he 
sought  to  set  off  the  amount  of  his  damages  against  the  notes 
in  its  hands.  The  burden  was  on  him  to  establish  the  amount 
of  damages  which  he  sustained  in  consequence  of  the  failure 
of  the  warranty,  and  this  he  has  not  done.  The  measure  of 
his  damages  is  the  difference  between  the  value  of  the  prop- 
erty as  it  actually  was,  and  what  its  value  would  have  been 
had  it  been  as  warranted.  PiUinowsky  v.  Beardsley^  37 
Iowa,  9;  McConnick  v.  Vanatta^  43  Id.,  389. 

The  property  in  question  consisted  of  an  Eclipse  separator, 
with  thirty-six-inch  cylinder,  with  apron  and  thimble-skeiii 
trucks,  and  straw-stacker,  and  a  ten-horse  steam-power,  and  such 
levers,  braces,  brace-rods,  tumbling-rods  and  belts  as  are  usually 
furnished  with  such  machines.  The  price  agreed  to  be  paid 
for  it  was  $1,816,  and  defendant  testified  that  if  it  had  been 
as  warranted  its  value  would  have  been  that  amount.  He 
used  the  property  for  four  years,  during  the  threshing  season, 
and  he  also  used  the  steam-power  at  other  times  in  sawing 
lumber.  The  principal  defect  complained  of  was  in  the  cyl- 
inder to  the  engine,  which  permitted  the  escape  of  steam, 
and  thereby  caused  a  waste  of  power.  There  was  also  some 
difficulty  with  the  separator,  and  this  caused  the  grain  to 
waste  to  some  extent. 

Defendant  testified  that  the  machine,  in  the  condition 
ill  which  it  was,  had  no  value,  and  he  is  the  only  witness 
who  gave  his  testimony  directly  on  the  question  of  its  value. 
It  is  insisted  that,  as  the  witness  was  neither  impeached  nor 
contradicted  by  any  other  witness,  his  statement  must  be 
accepted  literally.  But  we  think  we  are  not  required  to  do 
this.  The  facts  proven  show  that  the  statement  is  not  liter- 
ally true,  and  we  do  not  believe  the  witness  intended  that  it 
should  be  so  understood.     Wliat  he  meant,  probably,  was 
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that,  owing  to  the  defects  in  the  machine,  it  could  not  be 
operated  to  advantage  or  with  much  profit.  But  the  fact  that 
he  continued  to  use  it  in  his  business  for  four  years  shows 
quite  conclusively  that  he  regarded  it  as  of  some  value. 
Besides  this,  it  is  a  fact  so  generally  known  that  we  will  take 
judicial  notice  of  it,  that  much  of  the  material  of  which  a 
machine  of  that  kind  is  constructed  has  a  value  quite  inde- 
pendent of  the  machine.  Large  quantities  of  iron  enter  into 
its  construction,  and  this  would  be  of  some  value  for  other 
uses,  if  the  machine  was  broken  up  entirely.  And  separate 
parts  of  it,  such  as  the  belts,  braces,  tumbling-rods,  brace-rods, 
and  the  like,  could  be  used  to  advantage  in  the  construction 
of  other  machines.  So  that,  if  it  should  be  conceded  that 
the  machine  in  question  had  no  value  as  a  threshing-machine, 
or  that  owing  to  its  defects  it  could  not  be  operated  to  any 
advantage  in  threshing  grain,  it  does  not  follow  that  it  was 
worthless.  As  we  have  seen,  defendant  had  the  election, 
when  he  discovered  the  failure  of  the  warranty,  to  rescind  the 
contract,  or  keep  the  property  and  pay  the  contract  price,  and 
look  to  the  vendor  for  the  amount  of  the  damages  which  he 
sustained  in  consequence  of  the  failure.  lie  chose  the  latter 
remedy.  He  is  therefore  required  to  pay  the  contract  price. 
But  he  is  permitted  to  recover  the  amount  of  his  damages. 
But  he  has  failed  to  prove  this  amount.  He  gave  the  court  no 
data  from  which  the  amount  could  be  determined.  All  that 
could  be  claimed  from  the  evidence  is  that  it  shows  a  failure 
of  the  warranty,  and  that  he  is,  therefore,  entitled  to  recover 
nominal  damages  on  his  counter-claim.  But  we  will  not 
reverse  the  judgment  on  the  ground  that  the  district  court 
failed  to  allow  him  such  damages.  The  judgment  of  the  dis- 
trict court  is,  therefore, 

Ajfikmkd. 
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Kemebee,  Lamb  &  Co.  v.  Bloom  et  al. 

1.  Chattel  Mortgages:  question  op  priority  under  peculiar 
FACTS.  M.  held  a  first  mortgage  upon  chattels,  plaintiffs  holding  a 
second  mortgage.  M.  sold  the  property  under  his  mortgage,  and  it  was 
bid  off  by  W.  at  the  request  of  the  mortgagor,  who  told  W.  that  be 
would  furnish  the  money  to  pay  for  the  property.  He  did  not,  however, 
furnish  the  moikey,  but  C.  did,  and  the  property  was  delivered  to  C.  A 
few  days  thereafter  the  mortgagor  paid  C.  the  amount  bid  for  the  prop- 
erty, together  with  the  amount  of  a  debt  which  he  owed  him,  whereupon 
the  property  was  delivered  to  the  mortgagor.  The  mortgagor  borrowed 
the  money  to  pay  C,  and  to  indemnify  defendant  as  surety  on  the  note 
given  for  the  borrowed  money,  made  to  him  a  mortgage  on  the  property. 
Held  that  the  legal  effect  of  the  transaction  was  the  same  as  if  the  mort- 
gagor had  borrowed  the  money  and  paid  off  the  first  mortgage  without 
the  intervention  of  a  sale,  and  that  it  advanced  plaintiffs*  mortgage  to 
a  first  lien,  and  that  defendant's  mortgage  was  inferior  thereto. 

Wednesday,  December  10. 

Appeal  from  Buchanan  Circuit  Court, 

Action  on  a  promissory  note  executed  by  defendants,  John 
W.  Bloom  and  W.  T.  Price,  and  to  foreclose  a  chattel  mort- 
gage given  by  said  Bloom  to  secure  the  same.  It  is  alleged 
in  the  petition  that  defendant;  Jacob  Bloom,  claims  a  lien  on 
the  mortgaged  property,  but  that  whatever  interest  he  has 
therein  is  junior  and  inferior  to  plaintiff's  mortgage  thereon. 
The  relief  prayed  by  the  petition  as  against  Jacob  Bloom  is 
that  plaintiffs'  mortgage  be  decreed  senior  and  superior  to 
any  claim  or  right  of  his  in  the  property.  There  is  also  a 
prayer  for  general  relief.  Jacob  Bloom  alone  answered.  He 
admitted  that  he  claimed  an  interest  in  said  property,  and  he 
alleged  that  when  the  mortgage  under  which  plaintiffs  claim 
was  executed,  the  property  was  covered  by  a  mortgage  given 
by  said  John  W.  Bloom  to  the  McDonald  Manufacturing 
Company,  to  secure  a  debt  which  he  was  owing  said  com- 
pany; that  afterwards  this  mortgage  was  foreclosed  by  notice 
and  sale  of  the  property,  and  that  one  R.  Campbell  was  the 
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purchaser  of  the  property  at  said  foreclosure  sale;  that  sub- 
sequently John  W.  Bloom  purchased  the  property  from  Camp- 
bell^and  after  such  purchase  gave  him  a  mortgage  thereon  to 
indemnify  him  against  liability  on  a  promissory  note  which 
he  had  signed  as  surety  for  said  John  W.  Bloom;  and  be 
alleges  that  the  lien  created  by  this  mortgage  is  superior  to 
any  interest  of  plaintiff  therein.  Plaintiffs,  in  their  reply, 
admit  that  the  property  was  covered  by  the  McDonald  mort- 
gage when  their  mortgage  was  executed,  but  deny  that  Camp- 
bell was  the  purchaser  of  the  property  at  the  foreclosure  sale, 
but  allege  that  John  W.  Bloom  was  the  real  purchaser 
thereof;  that  he  procured  the  money  to  make  the  purchase 
from  Campbell,  but  that  the  latter  never  had  title  to  the 
property.  They  also  allege  that  the  sale  under  the  Mc- 
Donald mortgage  was  made  without  any  notice  as  required 
by  statute,  and  that  no  notice  was  given  them  of  said  sale. 
The  judgment  of  the  circuit  court  was  for  the  defendant 
Plaintiffs  appeal. 

Woodward  &  Cooh^  for  appellants. 

J.  H,  &  It,  J.  Williamson^  for  appellees. 

Reed,  J. — At  the  sale  under  the  McDonald  mortgage,  the 
property  was  bid  in  by  one  A.  B.  Worden,  who  attended  the 
sale  and  bid  on  the  property  at  the  request  of  John  W.  Bloom. 
He  was  told  by  Bloom,  when  he  requested  him  to  attend  the 
sale,  that  he  (Bloom)  would  furnish  the  money  to  pay  for  the 
property.  The  money  was  not  given  to  Worden,  but  after 
the  sale  the  person  who  conducted  it  was  informed  that  Camp- 
bell would  pay  the  amount  of  the  bid.  He  accordingly  went 
to  Campbell,  and  he  paid  him  the  money.  The  property  was 
delivered  to  Campbell,  but  within  a  few  days  thereafter  John 
W.  Bloom  paid  him  the  amount  of  Worden's  bid  at  the  sale, 
together  with  the  amount  of  a  debt  which  he  previously 
owed  him,  and  the  property  was  then  delivered  back  to  him. 
Bloom  borrowed  the  money  which  he  paid  to  Campbell  in  this 
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transaction  at  a  bank,  on  the  day  of  the  transaction,  and  gave 
his  note  for  the  amount,  with  Jacob  Bloora  as  security 
thereon,  and,  to  indemnify  him  against  this  note,  he  gave 
Jacob  the  mortgage  under  which  he  now  claims  the  property. 
These  facts  are  all  clearly  proven,  and  they  show  clearly 
enough  that  there  was  some  previous  agreement  or  under- 
standing between  Campbell  and  John  W.  Bloom  with  refer- 
encebto  the  advancement  of  the  money  and  the  purchase  of 
the  property  at  the  foreclosure  sale.  But  neither  of  the  par- 
ties was  examined  on  the  trial,  and  the  question  as  to  the 
character  of  that  understanding  or  agreement  is  left  to  be 
determined  from  the  circumstances. 

We  think  the  most  reasonable  inference  from  all  the  cir- 
cumstances is  that  the  agreement  was  that  the  money  was  to 
be  advanced  by  Campbell,  and  the  property  purchased  at  the 
sale  for  the  benefit  of  John  W.  Bloom,  and  that  Campbell 
was  to  have  the  possession  of  the  property  as  security  for  the 
amount  advanced  and  the  debt  then  owing  him  by  Bloom, 
but  that  the  latter  should  have  the  right  to  use  the  property 
for  the  purpose  of  raising  the  money  necessary  to  repay  the 
amount  advanced  and  satisfy  the  former  debt.  All  the  con- 
duct and  acts  of  the  parties  indicate  that  this  was  the  nature 
of  their  agreement  and  understanding.  The  transaction,  then, 
was  not  a  purchase  of  the  property  at  the  mortgage  sale  by 
Campbell,  but  a  loan  by  him  to  Bloom  of  the  amount  of 
money,  and  a  pledge  by  the  latter  of  the  property  as  security 
for  the  amount  of  this  debt.  Campbell  acquired  no  right  or 
interest  in  the  property  under  the  foreclosure  proceedings, 
but  whatever  right  or  interest  he  acquired  in  it  was  by  virtue 
of  the  contract  with  Bloom,  and  the  delivery  of  the  property 
to  him  thereunder;  and  we  need  not  inquire  as  to  the  charac- 
ter of  the  right  so  acquired,  for,  whatever  its  extent  or  charac- 
ter was,  it  terminated  on  the  payment  by  Bloom  of  the  debt 
secured  by  the  pledge  and  the  redelivery  of  the  property  to 
him.  And  the  payment  of  the  amount  of  Worden's  bid, 
being  made  by  Campbell  merely  as  an  advancement  of  that 
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amount  of  money  to  Bloom,  operated  simply  as  a  payment 
by  Bloom  of  bis  debt  to  the  McDonald  company,  and  conse- 
quently as  a  satisfaction  of  the  mortgage  given  to  secure  that 
debt.  The  formality  of  offering  the  property  for  sale  and 
bidding  it  in  did  not  have  the  effect  to  vest  Bloom  with  any 
new  title  or  interest  in  it;  but,  after  the  form  of  sale  had 
been  gone  through  with,  he  had  the  same  interest  in  the 
property  which  he  would  have  had  if  he  had  paid  the  mort- 
gage debt  without  any  sale  having  been  attempted.  The 
senior  mortgage  having  been  satisfied  without  a  foreclosure, 
and  without  divesting  the  mortgagor  of  his  interest  in  the 
property,  plaintiffs'  mortgage  remains  a  first  lien  upon  it. 
And  whatever  interest  was  acquired  by  Jacob  Bloom  under 
his  mortgage  is  junior  to  plaintiffs'  mortgage.  The  judg- 
ment of  the  circuit  court  is  therefore  erroneous,  and  it  is 

Bevebsed. 


The  State  v.  Stone. 


1.  Criminal  Law:  coNTtNnANCB  fob  absbncb  of  witness:  facts 
entitling  to.  It  appearing  from  the  record  in  this  case  that  the 
defendant  had  used  due  diligence  to  secare  the  attendance  of  a  material 
witness,  and  had  shown  reasonable  excuse  for  not  at  an  earlier  day 
making  an  application  for  a  continuance  on  account  the  absence  of  such 
witness,  held^  in  view  of  the  circumstances  of  the  case,  (see  opinion,) 
that  the  court  erred  in  overruling  his  application,  and  that  the  judgment 
of  conviction  should  ba  reversed. 

Appeal  J^rom  Bremer  District  Court. 

Wednesday,  December  10. 

The  defendant  was  tried  and  convicted  for  the  larceny  of  a 
certain  sorrel  mare,  and  he  appeals. 

Gibson  cfe  Dawson  and  S.  T.  Richards^  for  appellant. 

Smith  McPhersoii^  Attorney -general^  for  the  State. 
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RoTHBOOK,  Oh.  J. — The  indictment  against  the  defendant 
was  presented  at  the  December  term,  1882.  The  defendant 
was  arraigned,  and  pleaded  not  gnilty,  and  by  consent  the 
cause  was  continued  for  the  term.  On  the  second  day  of  the 
next  term,  which  commenced  April  2,  1883,  the  defendant 
filed  a  motion  for  a  continuance,  on  the  ground  of  the 
absence  of  a  witness.  The  motion  for  a  continuance  was 
overruled.  Thereupon  the  defendant  filed  an  amended  motion 
for  a  continuance,  which,  on  the  third  day  of  the  term,  was 
overruled.  The  defendant  excepted  to  the  ruling,  and  now 
insists  that  the  same  was  erroneous,  and  greatly  to  his  prej- 
udice. The  state  objected  to  these  applications  for  contin- 
uance, upon  the  grounds  that  they  were  not  made  before 
noon  of  the  second  day  of  the  term,  and  because  the  motions 
did  not  show  sufficient  diligence  to  procure  the  attendance  of 
the  witness. 

The  mare  in  question  was  stolen  from  a  pasture,  and  soon 
thereafter  she  was  found  in  the  possession  of  the  defendant, 
at  the  village  of  Brush  Creek,  in  Fayette  county,  where  the 
defendant  traded  or  exchanged  her  for  another  horse.  The 
defendant  did  not  deny  these  facts,  but  his  defense  was  that, 
while  traveling  on  foot  from  Plainfield  to  Edgefield,  he  pur- 
chased the  mare  from  a  man  who  stated  his  name  to  be 
White,  and  that  one  Dean  was  a  traveling  companion  with 
defendant,  and  was  present  when  he  bought  and  paid  for  the 
mare.  He  claimed  to  be  able  to  prove  these  facts  fully  by 
Dean,  and  it  was  to  procure  his  testimony  that  he  asked  the 
continuance.  The  aflidavits  for  continuance  show  that  the 
defendant  commenced  to  search  for  Dean  about  the  twelfth 
of  March,  1883,  in  order  to  secure  his  attendance  at  the  trial. 
If  the  affidavits  state  the  truth,  this  search  was  continued 
with  reasonable  diligence  up  to  the  time  of  the  trial.  It  was 
stated  in  the  affidavits  that,  on  the  Saturday  before  the  com- 
mencement of  court  on  Monday,  defendant  ascertained  that 
said  witness  had  removed  from  Wadena  to  about  fourteen 
miles  from  Calmar,  in  Winneshiek  county.     The  defendant 
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and  his  attorney  resided  eighty-five  miles  from  Waverly, 
where  he  was  tried,  and  they  show  what  appears  to  us  to  be 
a  reasonable  excuse  for  not  being  present  and  making  the 
application  for  a  continuance  at  an  earlier  period  than  they  did. 
We  think  the  motion  for  a  continuance  should  have  been 
sustained.  It  appears  to  us  that  the  cause  should  at  least 
have  been  continued  to  a  later  day  in  the  term,  to  give  the 
defendant  an  opportunity  to  produce  the  man  Dean,  if  there 
was  any  such  man,  and  the  affidavits  in  support  of  a  motion 
for  continuance  cannot  be  controverted.  We  are  the  more 
ready  to  make  this  ruling  and  give  the  defendant  another 
trial,  because  three  of  the  most  important  witnesses  for  the 
state  were  not  examined  before  the  grand  jury,  and  no  notice 
that  they  would  be  called  as  witnesses  was  given  to  the 
defendant  until  the  twenty-third  day  of  March,  1883,  a  very 
few  days  before  the  trial.  And  we  may  further  say  that  the 
defendant  proved  beyond  question  that  his  character  for 
honesty  and  integrity  was  good  up  to  the  time  the  mare  ••was 
stolen.  We  do  not  wish  to  be  understood  as  holding  that  a 
man  of  good  character  may  not  commit  crime,  but  such  a 
man  is  much  less  likely  to  put  up  a  false  application  for  the 
continuance  of  a  criminal  charge  against  him  than  a  profes- 
sional thief  would  be  to  do  so. 

Revebsed. 
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Brooks  v.  TVestover. 

1.  Praotioe  on  Appeal:  trial  db  noyo:  insufficient  abstract.    A 

trial  de  novo  cannot  be  had  in  this  coart  upon  an  abetract  which  does 
not  purport  to  be  an  abstract  of  all  the  evidence. 

2.  Error  without  Prejudice:  no  ground  for  reversal.    Where  it 

is  clear  that  an  appellant  could  not  possibly  have  recovered,  the  over- 
rulinsr  of  interlocutory  motions  made  by  him,  though  technically  errone- 
ous, will  not  justify  a  reversal. 

3.  Malicious  Prosecution :  counter-claim  for  damaobs.    No  action 

can  be  maintained  for  a  malicious  prosecution  until  the  action  com- 
plained of  is  ended.  Hence  the  damages  for  such  prosecution  cannot 
beset  up  as  a  counter-claim  to  the  alleged  malicious  action. 

Appeal  from  Chickaaaw  Circuit  Court. 

"Wednesday,  Deoember  10. 

Action  in  equity  to  enforce  the  specific  performance  of  an 
alleged  contract,  on  the  part  of  defendant,  to  convey  to  the 
plaintiff  certain  land  at  $16  per  acre.  The  defendant  denied 
the  contract  as  alleged,  but  admitted  an  oral  contract  to  sell 
the  land  to  plaintiff  at  $20  per  acre.  The  defendant  also 
filed  a  counter-claim  for  damages  alleged  to  have  been  sustained 
by  reason  of  the  malicious  institution  and  prosecution  of  the 
action.  The  plaintiff  dismissed  his  petition,  and  the  case 
was  submitted  on  the  counter-claim,  and  judgment  was  ren- 
dered against  the  defendant  for  costs.     He  appeals. 

M.  E.  Billings^  for  appellant. 

No  appearance  for  appellees. 

Adams,  J. — The  defendant  presents  the  case  as  triable  de 
novOy  and  also  upon  assigned  errors.  "We  have  to  say  that 
the  case  cannot  be  tried  de  novo^  for  the  reason  that  the 
abstract  does  not  purport  to  be  an  abstract  of  all  the  evidence. 
The  defendant,  we  presume,  relies  in  this  respect  upon  a  cer- 
tificate of  the  judge,  which  purports  to  have  been  attached  to 
Vol.  LXV— 24 
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the  evidence.  But  that  would  only  show  that  the  evidence 
was  made  of  record.  It  can  show  nothing  in  respect  to  the 
abstract.  The  plaintiff,  after  dismissing  his  petition,  filed  an 
unverified  reply  to  the  defendant's  verified  counter-claim. 
The  defendant  moved  to  strike  the  jeply  from  the  files,  on  the 
ground  that  it  was  filed  too  late,  and  was  not  verified..  He 
also  moved  for  default.  The  court  overruled  the  motions,  and 
the  defendant  assigns  the  ruling  as  error.  In  one  view,  per- 
haps, as  a  rule  of  pleading,  the  motion  should  have  been 
sustained;  but  we  do  not  think  that  we  should  be  justified  in 
reversing  for  that  reason.  We  are  unable  to  see  how  the 
defendant  could  ultimately  recover.  The  damages  claimed 
cannot  properly  be  set  up  in  a  counter-claim.  No  action 
can  be  maintained  for  a  malicious  prosecution  nntil  the 
ac^'ion  complained  of  is  ended. 

Affirmed. 


Crosby  v.  Floete,  Treasurer,  Etc. 

1.  Tax:  REBATB  APTKR  PAYMENT,  UNDER  CODE,   §  800:  AUTHORITY  OP 

TREASURER  TO  REFUND.  Where  the  board  of  supervisors  rebates  a  tax 
for  any  of  the  reasons  named  in  §  800  of  the  Code,  and  the  tax  has  been 
paid  when  such  rebate  Ir  made,  the  county  treasurer  has  no  authority 
to  refund  such  tax  without  an  order  to  that  effect  from  the  board  of 
supervisors.  Whether  a  warrant  from  the  auditor  would  not  also  be 
necessary,  quaere. 

Appeal  ftom  Clayton  District  Court. 

Wednesday,  Decemrer  10. 

This  is  an  action  to  compel  the  defendant,  who  is  county 
treasurer,  to  repay  to  plaintiff  certain  taxes,  which  it  is 
alleged  he  was  authorized  to  repay  by  an  order  of  the  board 
of  supervisors.  A  demurrer  to  the  petition  was  sustained, 
and  plaintiff  appeals. 
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Jamea  0.  Croshy^  for  himself. 
John  LarJcin^  for  appellee. 

RoTHBOCK,  Ch.  J. — The  amount  in  controversy  is  less  than 
$100,  and  the  cause  comes  to  us  upon  the  following  cerjbificate 
of  the  trial  judge:  "  In  a  case  under  section  800  of  the  Code, 
when  tlie  board  of  supervisors  order  the  rebatement  of  part 
of  a  tax,  if  such  tax  had  been  paid  at  the  time  such  order  of 
rebatement  was  made,  is  it  necessary,  in  order  to  authorize 
and  require  the  county  treasurer  to  repay  the  amount  so  re- 
bated, that  the  board  of  supervisors  should  make  a  further 
order  directing  the  treasurer  to  refund  the  same?"  Section 
800  of  the  Code  is  as  follows:  "The  board  of  supervisors 
shall  have  power  to  rebate,  in  whole  or  in  part,  the  taxes  of 
any  person  whose  building,  crops,  stock,  or  other  property 
has  been  destroyed  by  fire,  tornado,  or  other  unavoidable 
casualty,  if  said  property  shall  not  have  been  sold  for  taxes, 
or  if  said  taxes  have  not  been  in  default  for  thirty  days  at  the 
time  of  the  destruction.     *     *     *  " 

This  section,  as  we  understand  it,  applies  more  particularly 
to  the  rebate,  reduction,  or  discount  of  an  existing  tax,  than 
the  refunding  or  paying  back  of  taxes  which  have  been  paid 
by  the  tax-payer.  Where  a  tax-payer  appears  before  the 
board  of  supervisors  and  shows  that  his  taxes  should  be  re- 
duced or  rebated  under  this  section  of  the  statute,  and  the 
board  of  supervisors  order  the  rebatement,  there  is  nothing 
to  be  done  by  the  treasurer  but  to  make  a  proper  correction 
on  his  tax  books  and  collect  the  balance  of  the  tax.  But, 
where  a  tax-payer  makes  his  application  under  this  statute 
after  he  has  paid  his  taxes,  we  think  the  treasurer  may 
well  refuse  to  pay  money  out  of  the  treasury,  without  an 
order  of  the  board  directing  him  to  do  so.  He  may  at  least 
require  such  an  order,  and  it  is  doubtful  whether  he  would 
be  authorized  in  making  payment  without  a  warrant  from* 
the  auditor.  The  rule  is  that  money  is  not  to  be  paid  from: 
the  treasury  without  an  order  or  warrant,  and  we  find  noth- 
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ing  in  any  of  the  statutes  cited  by  counsel  which  would 
authorize  the  holding  that  the  refunding  of  taxes  should  be 
excepted  from  this  rule.  It  is  true,  the  law  authorizes  the 
treasurer  to  make  payment  of  state  funds,  school  funds,  etc.* 
without  the  order  of  the  board;  but  we  find  no  provisions  of 
the  statute  authorizing  the  treasurer  to  refund  a  tax  already 
paid  without  an  express  order  of  the  board. 

The  ruling  we  make  is  in  accord  with  the  ruling  of  the 
learned  district  judge,  and  the  judgment  is 

Affibked. 


I  05    372 
1 106     W 

|ia0_708[  HiBBABD,  SpENCEE,  BaRTLETT  &    Co.  V.  EVEKETT  ET  AL. 

1.  Gkkmiahinent :  liability  op  oarnishbe  on  answer.  A  framidbee 
cannot  be  held  liable  upon  his  answer,  unless  he  therein  cleariy  admits 
bis  indebtedness  to  the  principal  defendant. 

Appeal  J^rom  Buchanan  Circtut  Court. 

"Wednesday,  December  10. 

This  is  a  proceeding  by  garnishment.  The  cause  was  tried 
without  a  jury,  and  the  garnishee  was  discharged.  Plaintiffs 
appeal. 

Charles  E.  Ransler^  for  appellants. 

Lahe  cfe  Harmon^  for  appellee. 

Beck,  J. — The  garnishee,  F.  J.  Everett,  in  an  answer  to 
the  proceeding,  denied  indebtedness  to  the  defendant.  There- 
upon he  was  further  examined,  and  testified  that  he  held  a 
chattel  mortgage  executed  by  defendant  upon  a  certain  stock 
of  merchandise,  the  possession  of  which  he  had  taken  under  the 
mortgage,  and,  after  adding  certain  goods  to  the  stock,  and  sel- 
ling from  the  stock  thus  enlarged,  he  caused  the  goods  mort- 
gaged to  be  sold  by  the  sheriff,  in  order  to  forclose  the  mortgage. 
The  sum  realized  at  the  fgreclosure  sale  was  less  than  the 
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amount  of  the  debt,  costs  of  the  sheriff's  sale,  expenses  in- 
curred, and  the  costs  of  the  goods  added  to  the  stock  by  the 
garnishee.  Plaintiffs  insist  that  the  amount  of  the  item  last 
enumerated  should  not  be  deducted  from  the  sum  realized 
from  the  foreclosure  sale,  for  the  reason  that  the  new  goods 
were  not  sold  thereat.  This  claim  is  based  upon  counsel's 
understanding  of  the  garnishee's  evidence,  and  there  was  none 
other  at  the  trial.  Counsel  on  the  other  side  claim  that  the 
new  goods  were  sold  by  the  sheriff,  and  they  insist  that  the 
fact  appears  in  the  garnishee's  evidence.  In  order  to  reach 
either  of  the  conflicting  conclusions  of  the  parties,  resort 
must  be  had  to  the  construction  of  the  garnishee's  testimony. 
We  are  unable  to  adopt  the  conclusion  that  the  garnishee 
clearly  admits  that  the  amount  of  the  new  goods  was  excluded 
from  the  sale  by  the  sheriff.  Unless  it  be  held  that  he  ad- 
mitted this  to  be  the  fact,  the  conclusion  cannot  be  reached 
that  he  admits  indebtedness  to  defendant.  To  hold  him 
liable,  his  answer  must  contain  a  clear  admission  to  that 
effect.     Morae  v.  Marahull^  22  Iowa,  290. 

It  is  our  opinion  that  the  circuit  court  rightly  discharged 
the  garnishee. 

Affibmbd. 


Wells  v.  Lawrence  et  al. 


Mortgage  Foreclosure :  defense  of  payment:  question  of  fact. 
This  being  an  action  for  the  foreclosu^a  of  a  mortgage,  it  is  triable  de 
novo  in  this  court;  and  the  only  question  being  one  of  fact  as  to  the 
payment  of  the  mortgage  debt,  the  evidence  is  considered,  and  held  to 
establish  the  defense  of  payment. 

Appeal  from  Delaware  Circuit  Court. 
Wednesday,  December  10. 
This  is  an  action  to  foreclose  a  mortgage  upon  certain  real 
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estate.  The  defense  is  that  the  promissory  notes  secared  by 
the  mortgage,  of  which  notes  the  plaintiff  claims  to  be  owner, 
have  been  fully  paid.  The  circuit  court  found  that  the 
defense  of  payment  was  established  by  the  evidence,  and  ren- 
dered a  judgment  for  the  defendants  for  costs.  Plaintiff 
appeals. 

J.  M.  Brayton^  for  appellant. 

E.  M.  Ca/rr  and  Bronson  cfe  Le  Roy^  for  appellee. 

RoTHBOCK,  Cn.  J. — The  case  is  triable  anew  in  this  court 
The  question  of  payment  is  purely  one  of  fact,  to  be  deter- 
mined by  the  testimony  of  the  witnesses  and  the  written  evi- 
dence in  the  case.  We  have  carefully  examined  every  fact  pre- 
sented to  us,  and  have  reached  the  conclusion  that  the  decree 
of  the  circuit  court  is  correct.  The  facts  are  somewhat  com- 
plicated, and  it  is  unnecessary  to  set  them  out  and  discuss 
the  evidence. 

Affirmed. 


Brown  v.  Byam  et  al. 


1.  Vendor *s  Lien :  facts  entitling  to:  conspiracy  to  cheat  vendor. 
-—  Plaintiff  sold  defendants  a  farm  for  the  consideration  of  $1,600,  of 

{126_^  which  $600  was  paid  in  cash,  and  for  the  residue  of  which  defendants 

were  to  convey  to  him  certain  village  property,  valued  at  $1,000.  But, 
at  plaintiff 's  sug^stion,  defendants,  for  the  time  beinff,  retained  the 
legal  title  to  the  village  property,  but  gave  to  plaintiff  a  bond  for  a  deed 
therefor.  Afterwards,  throu^  a  conspiracy  with  another,  (for  the  facts 
see  opinion,)  and  by  fraudulent  representations  as  to  the  value  of  a  certain 
railroad  bond  of  the  face  value  of  $1,000,  defendants  induced  plaintiff  to 
accept  the  bond,  which  proved  to  be  worthless,  in  lieu  of  a  deed  for  the 
village  property.  Held  that  the  last  transaction  did  not  amount  to  a 
sale  of  the  village  property  to  defendants,  but  only  to  an  agreement  to 
accept  the  bond,  instead  of  a  deed  to  the  village  property,  in  part  pay- 
ment for  the  farm,  and  that,  the  bond  being  worthless,  and  having  been 
imposed  upon  plaintiff  by  the  fraud  of  defendants,  it  did  not  amount  to 
a  payment  on  the  farm,  and  that  plaintiff  was  entitled  to  have  a  ven- 
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dor's  lien  established  on  the  farm  for  the  $1,000.  Compare  McDole  v. 
Purdy,  23  Iowa,  277. 

2.  Evidenoe :  deposition  mat  bb  usbd  by  either  partt.    Where  a 

deposition  was  taken  by  defendants,  and  other  depositions  were  taken 
by  plaintiff  to  rebut  the  testimony  given  in  the  deposition  taken  by  de- 
fendants, and  defendants  afterwards  gave  notice  that  they  would  not 
introduce  their  deposition,  held  that  it  was  competent  for  plaintiff, 
nevertheless,  to  introduce  all  the  depositions,  for  the  purpose  of  estab- 
lishing facts  material  to  the  issue. 

3.  :  SUBORNATION  OP  PERJURY!  INFERENCE  AGAINST  SUBORNER. 

One  who  procures  another  to  give  false  testimony  in  support  of  a  point 
in  issue,  inferentially  admits  thereby  that  he  cannot  establish  the  point 
by  truthful  testimony. 

Appeal  from  Delaware  Circuit  Court. 

Thursday,  Decehbeb  11. 

This  is  an  action  in  equity  to  establish  a  vendor's  Hen  on 
real  estate.  It  is  alleged  in  the  petition  that  in  1866  plaint- 
iff, being  the  owner  of  a  farm  of  100  acres,  in  Delaware 
county,  entered  into  a  contract  with  defendants  for  the  sale 
of  said  farm  to  them  at  the  price  of  $1,600;  that  it  was 
agreed  between  the  parties  that  plaintiff  would  accept,  in 
part  payment  for  said  farm,  either  certain  village  property 
in  the  town  of  Cascade,  in  Dubuque  county,  or  a  tract  of  95 
acres  of  land  in  Crawford  county,  as  he  should  determine, 
after  making  an  examination  of  the  Crawford  county  land ; 
that  he  did  examine  said  land,  and  determined  to  accept  the 
Cascade  property,  and  so  notified  defendants;  that  he  executed 
and  delivered  to  defendant,  Esther  J.  Byam,  a  warranty  deed 
for  the  farm,  and  they  gave  him  ^  bond  for  a  deed  for  the 
property  in  Cascade,  and  paid  him  $600,  that  being  the 
difference  between  the  price  of  the  farm  and  the  price  at 
which  he  was  to  take  the  Cascade  property;  that  afterwards, 
and  before  any  conveyance  of  the  Cascade  property  was  exe- 
cuted, they  conspired  and  confederated  with  a  person,  who 
was  unknown  to  plaintiff,  to  cheat  and  defraud  him;  that,  in 
pursuance  of  this  conspiracy,  said  stranger  approached  plaint- 


Digitized  byLjOOQlC 


376  SUPREME  COURT  OF  IOWA, 

Browa  v.  Byam  et  al. 

iff  and  represented  to  hiin  that  Le  desired  to  purchase  said 
tract  of  land  in  Crawford  county,  and  induced  liim  to  go  witb 
him  to  defendants  for  the  purpose  of  effecting  such  a  pur- 
chase; that  the  stranger  then  offered  to  purchase  said  land, 
and  pay  the  surn  of  $1,000  therefor;  that  defendants  then 
requested  plaintiff  to  sell  said  laiid  to  the  stranger,  and  accept 
and  keep  the  price  which  he  offered  to  pay  for  the  same,  and 
permit  them  to  retain  the  Cascade  property,  and  agreed  that  if 
he  would  do  this  they  would  convey  the  Crawford  county  land 
directly  to  the  stranger;  and  that,  relying  upon  the  honesty  and 
good  faith  of  the  parties,  plaintiff  consented  and  agreed  that  he 
-would  accept  said  sum  of  money,  and  permit  defendants  to 
convey  said  land  to  said  stranger,  and  retain  the  Cascade 
property;  that  defendants  and  said  stranger  then  induced 
plaintiff  to  accept  a  railroad  bond  for  $1,000,  in  lieu  of  that 
amount  of  money,  by  the  representations  that  said  bond  was 
valid  and  well  worth  its  i)ar  value,  and  that,  relying  upon  this 
representation  as  true,  he  did  consent  to  accept  said  bond,  and 
then  and  there  delivered  to  defendants  their  bond  for  a  con- 
veyance of  the  Cascade  property,  and  they  executed  a  convey- 
ance of  the  Crawford  county  land  to  said  stranger;  that 
plaintiff  afterwards  learned  that  said  railroad  bond  was  utterly 
worthless,  and  that  the  Crawford  county  land  was  not  in 
fact  sold  to  said  stranger,  and  that  the  whole  transaction  and 
pretense  of  selling  tlie  same  was  in  pursuance  of  the  fraudu- 
lent scheme  entered  into  between  them  and  said  stranger  to 
cheat  and  defraud  plaintiff,  by  inducing  him  to  accept  said 
worthless  railroad  bond  in  part  payment  of  said  farm;  and 
the  prayer  is  for  judgment  for  the  amount  of  the  bond,  with 
interest,  and  that  a  vendor's  lien  therefor  be  established  ou 
said  farm. 

Defendants,  in  theii*  answer,  admit  the  sale  and  conveyance 
by  plaintiff  to  defendant,  Esther  J.  Byam,  of  said  farm,  at 
the  price  and  on  the  terms  alleged  in  the  petition.  They 
also  admit  the  conveyance  by  them  of  the  Crawford  county 
lands  to  one  A.  Wilkinson,  but  deny  that  there  was  any  con- 
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spiracy  or  arrangement  between  them  and  said  Wilkinson  to 
cheat  or  defraud  plaintiff ;  but,  on  the  contrary,  allege  that 
plaintiff  represented  to  them  that  said  Wilkinson,  who  was  a 
stranger  to  them,  was  a  friend  and  acquaintance  of  his,  and 
that  he  requested  them  to  sell  said  lands  to  him,  (plaintiff,) 
and  take  as  payment  therefor  said  lots  in  Cascade,  *and  that 
they  consented  to  this,  and  at  plaintiff's  request  conveyed 
the  Crawford  county  land  to  said  Wilkinson,  but  that  they  had 
no  knowledge  as  to  what  consideration  Wilkinson  was  paying 
plaintiff  therefor.  The  suit  was  commenced  in  June,  1872, 
and  was  tried  and  submitted  in  October,  1876,  when  a  judg- 
ment was  entered  for  defendants.  Subsequently,  plaintiff 
filed  a  petition  to  vacate  this  judgment,  on  the  ground  that 
it  was  obtained  by  defendants  by  fraud,  and  in  May,  1881, 
an  order  was  entered,  setting  aside  the  judgment  and  granting 
a  new  trial.  On  the  final  hearing,  the  district  court  entered 
judgment  for  plaintiff  for  $1,000,  and  established  his  vendor's 
lien  tlierefor  on  said  farm.     Defendants  appeal. 

Blair  c&  Norris^  for  appellants. 

Welch  <&  Welehj  for  appellee. 

Reed,  J. — I.  The  allegation  in  the  petition  that  there 
was  a  conspiracy  between  defendants  and  the  man  Wilkinson, 
1.  vRXDOR's  to  whom  the  conveyance  of  the  Crawford  county 
uuinffto;     '  lands  was  made,  is  not  supported  by  direct  or 

conspiracy  to  ,.  .  _  ,-,.i.  !..«• 

cheat  vendor,  positive  testimony.  To  establish  it,  plaintiff 
relies  solely  iipon  cii-cumstantial  evidence.  The  evidence  is 
quite  voluminous,  and  the  circumstances  relied  on  to  estab- 
lish said  allegation  are  quite  numerous.  We  do  not  deem  it 
necessary  to  set  out  in  this  opinion  either  the  evidence  or  the 
separate  circumstances  which  we  think  are  established  by  it, 
but  content  ourselves  with  the  statement  of  the  ultimate 
facts  which  we  think  are  proven.  We  are  satisfied  by  the 
evidence  that  the  transaction  in  which  plaintiff  surrendered 
to  defendants  the  bond  for  a  deed  to  the  Cascade  property 
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and  received  the  railroad  bond,  and  defendants  executed  the 
conveyance  of  the  Crawtbrd  county  lands  to  Wilkinson,  was 
brought  about  by  the  contrivance  of  the  defendant,  Philander 
Byam,  and  was  in  execution  of  a  scheme  which  he  had 
devised  to  cheat  and  defraud  plaintiflF,  by  inducing  him  to 
accept  said  railroad  bond  (which  was  worthless)  in  lieu  of  the 
Cascade  property.  We  are  also  satisfied  that  this  co-defend- 
ant, who  is  his  wife,  knew  of  this  scheme,  and  was  a  party 
to  it,  and  assisted  in  its  execution.  We  are  also  satisfied 
that  the  deed  which  defendants  executed  to  Wilkinson  was 
never  delivered  to  him,  but  was  retained  by  defendants,  and 
was  subsequently  filed  for  record  in  the  ofiice  of  the  recorder 
of  deeds  of  Crawford  county  by  Philander  Byam,  and  that  this 
was  done  when  this  suit  was  about  to  be  instituted,  and  was 
for  the  purpose  of  giving  an  appearance  of  honesty  to  the 
transaction  in  which  the  deed  was  executed.  We  are  also 
satisfied  that  since  the  transaction,  and  for  the  purpose  of 
consummating  their  wicked  scheme  of  fraud  and  securing  its 
fruits,  the  defendants  have  resorted  to  the  crime  of  perjury 
and  subornation  of  perjury,  and,  in  addition  to  this,  Philander 
Byam  has  committed  the  crime  of  forgery  for  the  purpose 
of  consummating  the  same  end.  That  plaintiff,  under  the 
law,  is  entitled  to  some  relief  against  a  wrong  perpetrated 
by  such  means  and  for  such  purposes,  would  seem  clear. 
That  he  is  entitled  to  a  money  judgment  against  defendants, 
is  clear.  But  it  is  insisted  by  counsel  that  he  is  not  entitled 
to  a  vendor's  lien  on  the  farm  sold  to  the  defendants  for  the 
amount  of  such  judgment. 

The  evidence  shows  that,  when  plaintiff  elected  to  accept 
the  Cascade  property  in  part  payment  for  the  farm,  defend- 
ants offered  to  execute  a  conveyance  of  that  property  to  him, 
but  that,  for  reasons  of  his  own,  he  preferred  that  the  legal 
title  to  the  property  should  be  held  by  defendant,  Esther  J. 
Byam,  in  whom  it  then  was,  and  the  bond  for  the  execution  t 
of  a  deed  in  the  future  was  accordingly  given  him,  instead 
of  an  absolute  conveyance.      The  position  of  counsel  for 


Digitized  byLjOOQlC 


DECEMBEK  TERM,  1884.  379 

Brown  v.  Byam  et  al. 

defendants  is  that  the  execntion  of  this  bond  operated  to  vest 
plaintiflf  with  the  equitable  title  to  the  property,  and  from 
the  time  of  its  execution  Esther  J.  Byam  was  simply  a  trus- 
tee holding  the  naked  legal  title  to  the  property,  and  that 
the  contract  for  the  sale  of  the  farm  to  defendants  was  then 
fully  executed,  and  plaintiff  had  then  received  the  full  price 
which  defendant  agreed  to  pay  him  therefor,  and  that  the 
transaction  was,  in  effect,  no  more  than  an  exchange  of  the 
Cascade  property  for  the  railroad  bond. 

If  it  should  be  conceded  that  the  contract  for  the  sale  and 
purchase  of  the  farm  was  fully  executed,  and  that  the  pay- 
ment by  the  defendant  of  the  $600,  and  the  delivery  of  the 
bond  for  the  deed  to  the  Cascade  property,  operated  as  a  full 
payment  of  the  price  of  the  farm,  it  would  follow,  necessarily, 
that  plaintiff  would  not  be  entitled  to  a  vendor's  lien  on  the 
fann  to  secure  the  indebtedness  which  arose  out  of  the  final 
transaction  between  the  parties.  For  the  law  gives  the  ven- 
dor a  lien  for  the  purchase  money  only  of  the  property  on 
which  the  lien  is  given,  (Story,  Eq.  Jur.,  §  1217,)  and,  if  the 
final  transaction  is  to  be  treated  merely  as  a  sale  by  plaintiff 
to  defendants  of  the  Cascade  property,  it  is  very  clear  that 
he  is  not  entitled  to  a  lien  on  the  farm  to  secure  the  debt 
created  by  that  sale.  But  we  think  that  was  not  the  real 
character  of  the  transaction.  The  delivery  of  the  title  bond 
to  plaintiff  cannot  be  treated  as  the  equivalent  of  an  absolute 
conveyance  of  the  property  to  him.  Defendants'  contract 
was  to  convey  the  Cascade  property  to  plaintiff  in  part  pay- 
ment for  the  farm,  and  that  conveyance,  when  made,  was  to 
operate  as  payment  of  a  specified  amount  of  the  price.  Until 
the  conveyance  was  made,  it  cannot  be  said  that  that  portion 
of  the  price  was  paid. 

The  situation  of  the  parties,  then,  was  this:  Defendants 
were  under  obligatipn  to  convey  the  property  to  plaintiff  in 
satisfaction  of  $1,000  of  the  price  of  the  farm.  But  the  con- 
veyance had  not  yet  been  made.  The  contract  with  reference 
to  the  sale  and  purchase  of  the  farm  in  that  respect  was  not 
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yet  executed.  In  the  final  transaction,  it  was  agreed  that 
plaintiff  should  accept  the  railroad  bond  instead  of  the  con- 
veyance of  the  property,  and  that  defendants  should  retain 
the  latter.  This  amounts  to  no  more  than  an  agreement 
by  plaintiff  to  accept  the  bond  instead  of  the  prof)erty  in 
payment  of  that  portion  of  the  price  of  the  farm  which  was  to 
have  been  paid  by  the  conveyance  of  the  property.  And  it 
was  not  in  any  proper  sense  a  sale  of  the  property  by  him  to 
defendants.  As  the  bond  was  worthless,  its  delivery  did  not 
operate  to  satisfy  the  portion  of  the  price  of  the  farm  which 
it  was  agreed  should  be  paid  by  its  delivery.  Plaintiff,  con- 
sequently, is  entitled  to  a  vendor's  lien  for  that  portion  of  the 
price,  and  that  is  what  is  given  him  by  the  judgment  of  the 
district  court.  This  view  i^  sustained  by  McDole  v.  Purdy^ 
23  Iowa,  277;  Bradley  v.  Bosley,  1  Barb.,  Ch.,  125. 

II.     On  the  first  trial  of  the  case,  it  was  shown  that,  on 

the  same  day  on  which  the  deed  from  defendants  to  Wilkin- 

2.  evidenck:    son  was  filed  for  record  in  the  recorder's  office,  in 

may  be  used     Crawford  countv,  an  instrument  was  also  filed 

by  either 

party.  which  purported  to  be  a  deed  from  Wilkinson  to 

one  E.  C.  Lewis,  conveying  to  him  the  land  in  Crawford  county. 
Plaintiff  also  introduced  the  deposition  of  the  notary  public 
before  whom  said  deed  from  Wilkinson  to  Lewis  was 
acknowledged,  and  he  swore  that,  since  taking  said  acknowl- 
edgment, he  had  seen  the  defendant.  Philander  Byam,  and 
was  satisfied  that  he  was  the  identical  person  who  appeared 
before  him  and  represented  that  his  name  was  A.  Wilkinson, 
and  signed  and  acknowledged  said  deed  to  Lewis.  To  rebut 
this  evidence,  defendant  introduced  a  deposition,  which  was 
taken  on  commission  before  a  notary  public  in  Jackson 
county,  and  which  purported  to  be  the  deposition  of  E.  C. 
Lewis,  and  in  which  the  witness  swore  that  he  was  the  E.  C. 
Lewis  to  whom  said  conveyance  was  made,  and  that  he  was 
acquainted  with  Wilkinson,  and  knew  that  he  was  the  person 
who  appeared  before  said  notary  public,  and  signed  and 
acknowledged  said  conveyance. 
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On  the  hearing  of  the  petition  for  a  new  trial,  plaintiff 
introduced  the  deposition  of  one  Samuel  Hinton,  who  swore 
that  he  is  the  person  who  appeared  before  the  notary  public 
in  Jackson  county,  and  personated  E.  C.  Lewis,  and  gave  the 
testimony  which  was  taken  in  the  deposition  by  the  notary 
as  the  testimony  of  E.  C.  Lewis,  and  that  his  statements 
therein  were  false,  and  that  he  was  induced  by  the  solicita- 
tions of  defendant,  Byam,  to  go  before  the  notary  and  give 
said  testimony,  and  that  Byam  instructed  him  as  to  the 
answers  he  should  give  to  the  questions  which  should  be 
asked  him.  Before  the  last  trial,  defendants  gave  notice  that 
they  would  not  introduce  said  deposition  of  E.  C.  Lewis  in 
evidence.  On  the  trial,  however,  plaintiff  introduced  said 
deposition.  They  also  introduced  the  deposition  of  Hinton, 
and  those  of  other  witnesses,  whose  testimony  tends  to  cor- 
roborate Hinton  in  certain  respects. 

Defendants  now  insist  that  this  evidence  is  incompetent, 
and  should  not  be  considered.  We  think  otherwise.  The 
depositions  had  been  regularly  taken  during  the  progress  of 
the  cause,  and  they  might  be  introduced  by  either  party  for 
the  purpose  of  establishing  any  fact  material  to  the  case.  If 
it  is  true  that  defendant  is  the  person  who  personated  Wilk- 
inson in  the  execution  of  the  deed  to  Lewis,  this  is  a  material 
fact.  It  shows  that  he  had  that  deed  in  his  possession,  and, 
as  it  and  the  deed  to  Wilkinson  were  filed  for  record  on  the 
same  day,  which  was  but  a  few  days  after  the  deed  to  Lewis 
was  acknowledged,  and  as  it  is  otherwise  shown  that  defend- 
ant was  in  Crawford  county  at  about  that  time,  the  reasonable 
conclusion  is  that  he  also  had  the  Wilkinson  deed  in  his  pos- 
session, and  that  he  is  the  person  who  filed  said  deeds  for 
record.  The  deeds  were  filed  for  record  nearly  four  years 
after  the  Wilkinson  deed  was  executed,  and  defendants  swore 
that  they  had  nevgr  seen  Wilkinson  since  the  day  it  was 
executed,  so  that,  if  defendant  is  the  person  who  tiled  that 
deed  for  record,  the  conclusion  is  certain  that  it  never  was 
delivered,  which  is  a  very  material  fact  in  determining  the 
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character  of  the  transaction  in  which  it  was  given.  Defend- 
ant's act  in  procuring  Hinton  to  personate  Lewis  ought  to  be 

,  .     treated  as  an  admission  by  him  that  no  such 

pSjS^Mn-  P^rs^^  ^  Lewis  exists,  and  when  he  deliberately 
feiMtrab-  procured  that  witness  to  falsely  swear  that  he 
omer.  (plaintiff)  was  not  the  pferson  who  executed  and 

acknowledged  the  deed  from  "Wilkinson  to  Lewis,  he  inferen- 
tiallj  admitted  that  the  fact  could  not  be  proven  by  the  tes- 
timony of  any  witness  who  would  swear  to  the  truth  concern- 
ing the  transaction.  Men  do  not  resort  to  false  witnesses 
or  false  testimony  for  the  purpose  of  establishing  the  truth. 
Subornation  of  perjury  is  resorted  to  only  for  evil  purposes. 
We  have,  therefore,  regarded  the  evidence  contained  in  these 
depositions  as  both  competent  and  material,  and  we  have 
considered  it  in  reaching  our  conclusion  in  the  case. 

The  judgment  of  the  district  court,  we  think,  is  right, 
and  it  is 

A.FFEftMED. 


The  State,  ex  rel.  Hart,  v.  Rosencrans,  Sheriff. 

1.  Practice  in  Supreme  Court:  constitutional  questions  consii)- 

rred  with  reluctance.  This  coart  will  not  undertake  to  determine 
constitutional  questions  which  do  not  necessarily  arise  in  a  case,  and 
where  a  party  assails  the  constitntionality  of  a  law,  and  comes  here  as 
appellant,  the  court  will  scrutinize  with  more  than  ordinary  strictness 
the  record  which  he  brings,  to  determine  wh^'ther  a  constitutional 
question  is  necessarily  involved. 

2.  Habeas  Corpus:  prisoner  aoainst  sheriff:  agreed  record 

incompetent.  Where  a  prisoner  is  held  to  answer  to  the  errand  jury, 
and  he  claims  that  the  evidence  on  which  he  was  committed  is  insuffi- 
cient in  law,  and  on  such  ground  saes  out  a  wht  of  habeas  corpus^  it  it 
not  competent  for  him  and  the  sheriff  to  agree,  in  the  petition  and 
answer,  as  to  what  the  evidence  was;  and  on  such  showing  the  plaintiff 
herein  was  properly  remanded  to  the  sheriff's  custody. 

Appeal  from  an  Order  of  It.  G.  Reiniger^  Circuit  Jvdge. 

Thursday,  December   11. 
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This  proceeding,  entitled  as  above,  was  instituted  by  Hart, 
for  the  purpose  of  obtaining  a  writ  of  habeas  corpus^  and  bis 
discharge  thereon  from  the  defendant's  custody.  The  writ 
was  issued,  and  an  answer  and  return  were  made  thereto. 
Upon  a  hearing  having  been  had,  the  prayer  for  release  was 
denied,  and  the  plaintiff  was  remanded  into  custody.  He 
appeals. 

BlytJve  (&  Markley  and  P.  J.  Dougherty^  for  appellant. 

Smith  McPherson^  J.  B.  Clelaiid  and  J.  J.  Clark^  for 
appellee. 

Adams,  J. — The  appellant  sought  to  effect  a  release  from 
the  custody  of  the  defendant,  Eosencrans,  as  sheriff  of  Gerro 
Gordo  county.  The  record  shows  that  he  had  been  brought 
before  one  H.  H.  Cummings,  a  justice  of  the  peace,  on  a 
charge  of  maintaining  a  nuisance  in  the  use  made  of  a  certain 
room,  by  keeping  whisky,  wine  and  beer,  and  other  intoxi- 
cating liquors,  therein,  with  intent  to  sell  the  same  in  viola- 
tion of  law.  As  to  what  order  the  magistrate  made,  the 
i*ecord  is  silent;  but  both  parties  have  treated  the  case  as  it 
the  order  was  that  Hart  be  held  to  answer  to  the  charge 
against  him.  A  bail-bond  was  given  by  him,  and  afterwards 
the  surety  upon  the  bail-bond  surrendered  him.  The  defend- 
ant, in  his  answer  and  return,  sets  up  such  bail-bond  and 
surrender  in  his  defense.  The  illegality  of  the  restraint  is 
said  to  consist  in  the  insufficiency  of  the  evidence  to  justify 
the  magistrate's  order.  It  is  not  denied  that  the  evidence 
would  be  sufficient,  but  for  the  fact,  as  is  alleged,  that  the  l^w 
under  which  the  charge  was  made  is  unconstitutional,  so  far 
as  it  applies  to  beer  which  was  the  property  of  the  person 
charged,  and  on  hand  in  his  place  of  business,  before  the  law 
took  effect;  and  it  is  said  that  the  evidence  shows  only  that 
the  appellant  was  keeping  beer  with  intent  to  sell  the  same, 
and  that  all  the  beer  thus  kept  by  him  was  his  property,  and 
was  in  his  place  of  business,  to-wit,  in  the  room  complained 
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of  as  a  nuisance,  on  the  third  day  of  July,  1884,  which  was 
before  the  law  under  which  the  proceedings  were  instituted 
took  effect. 

Our  rule  is  never  to  undertake  to  determine  a  constitutional 
question  unless  the  case  is  one  in  which  such  question  neces- 
sarily arises.     It   does   not   appear   upon   what 

1.  PRACTICR  "^  ,  . 

influpreme^  ground  the  circuit  judge  refused  to  discharge  the 
qn'^tionf  appellant;  but  we  think  that  the  judge  could  not 
with  reluct-  properly  have  reached  the  constitutional  ques- 
^^*  tion.     Section  3449  of  the   Code   provides  that 

the  petition  for  a  writ  of  habeas  corpus  must  state  the  ])lace 
where  the  applicant  is  restrained  of  his  liberty,  and.  section 
3450  provides  that  the  petition  must  be  sworn  to  by  the  per- 
son confined,  or  some  one  in  his  behalf.  The  petition  in  this 
case  does  not  state  the  place  where  the  appellant  was 
restrained.  As  to  whether  the  petition  was  sworn  to  by  the 
appellant,  or  some  one  in  his  behalf,  is  only  a  matter  of  con- 
jecture. It  may  have  been;  but  the  record  before  us  does 
not  show  that  it  was.  We  find  appended  to  the  petition,  as 
set  out  in  the  abstract,  only  these  words:  <' subscribed  and 
sworn,"  etc.  If  the  petition  itself  showed  no  more  than  the 
record  before  us  shows,  the  circuit  judge  would  have  been 
justified  in  refusing  upon  that  ground  to  discharge  the 
appellant.  "We  should  not,  it  is  true,  ordinarily,  take  notice 
of  such  objection  where  not  noticed  by  the  appellee;  but 
where  a  party  assails  the  constitutionality  of  a  law,  and  comes 
into  this  court  as  appellant,  we  are  justified  in  scrutinizing 
the  record  which  he  brings  here  with  considerable  strictness. 
Another  objection  remains  to  be  stated.  The  appellant 
was  charged  with  keeping  whisky,  as  well  as  wine  and  beer. 
For  aught  the  record  before  us  properly  shows, 
corpus:  priB-  the  appellant  may  have  been  held  for  keeping 
a«?eid'record  whisky;  and  it  is  not  claimed  that  the  law  in 
Incompetent,  qnestion  is  unconstitutional  in  its  application  to 
whisky,  though  held  as  property,  and  on  hand,  July  3,  1884. 
Following  what  purports  to  be  a  copy  of  the  petition,  a  certain 
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statement  as  to  what  the  evidence  showed  is  set  out  in  these 
words:  *<  Also  the  testimony  of  John  Gotlieb,  William  Hudson, 
Frank  Lantz,  R.  E.  Owen  and  J.  C.  Norton,  for  the  state, 
showing  tliat  the  defendant  kept  a  restaurant  and  saloon  on  the 
fourth  day  of  July,  1884,  and  that  he  sold  beer  therein  on  that 
day,  at  North  Plymouth,  in  said  county.     Also  the  testimony 
of  n.  "W.  Hart,  in  his  own  behalf,  tliat  all  the  beer  kept  or  sold 
by  him  was  a  portion  of  his  stock  that  remained  on  hand  or^ 
the  third  day  of  July,  1884."     These  words,  we  infer,  were 
attached  to  the  petition.     They  not  only  follow  the  copy  of 
the  petition  in  the  abstract,  but   we  find   in  the   petition  a 
statement  that  a  transcript  of  all  the  evidence  is  attached  to- 
it.     On  the  trial  before  the  circuit  judge,  no  testimony  or  evi- 
dence of  any  kind  was  introduced.     The  appellant  relied  upon 
his   own  statement,  as  contained   in  the  petition,  as  to  what 
the  evidence  showed,  and  upon  the  answer  and  return  of  the 
sheriff.     The  latter  averred  that  the  minutes  of  the  testimony, 
as  set  out  in  flie  plaintiff's  petition,  are  substantially  correct, 
and   furnish   the  reason  for  his  detention  by  the  defendant. 
We  have,  then,  a  case  made  up  by  the  prisoner  and  the  sher- 
iff in  their  own  way,  to  test  the  legality  of  the  imprisonment.. 
That  this  is  not  allowable  is  manifest.     Such  a  method  of 
obtaining  a  discharge,  if  sanctioned,  would  become  the  favor-^ 
ite  method  of  every  person  held  to  answer  under  a  charge  of 
crime.     The  person  restrained  would  make  up  his  own  state- 
ment as  to  what  the  evidence  showed;  and   if  he  could   get 
the  sheriff  to  admit  that  the  statement  is  substantially  correct^ 
and  that  it  is    by  reason  of  such  evidence  that   he  restrained 
the  applicant,  the   question  as  to   the  sufficiency  of  the  evi- 
deuce  would  be  made  to  depend  upon  the  applicant's  construc- 
tion of  it.     The  statute  nowhere  contemplates  that  the  appli- 
cant is  to  put  a  construction  upon  the  evidence,  nor  has  the 
sheriff  any  thing  to  do  with  it.     It  is  for  the  court  or  judge  to- 
determine  what  the  evidence  was,  after  the  same  has  been 
produced  in  the  manner  contemplated  by  the  statute.     Nor 
was  it  true,  as  the  sheriff  returned,  that  he  held  the  applicant 
Vol.  LXV— 25 
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by  reason  of  the  evidence.     It  was  his   duty   to   hold   him, 
regardless  of  the  evidence,  until  he  was  legally  discharged. 

The  evidence  upon  which  the  applicant  was  held  to  answer 
not  being  properly  brought  before  the  judge,  he  did  not,  we 
think,  err  in  refusing  to  discharge  him. 

Affibiced. 


Smallky  v.  Mores  et  al. 

1.  Mortgage :  purchase  of  lakd  with  aoreekent  to  pat:  facts  coh- 

STrruTiNo  PAYiCBNT.  DefeDdants  purchased  land  encumbered  by  a 
mortgagre,  and  agreed  to  pay  the  mortgage.  Plaintiff  afterwards  came 
into  possession  of  the  note  secured  by  the  mortgage,  and  brought  this 
suit  to  recover  on  defendants'  promise  to  piy  it.  The  trial  being  to  the 
court,  held  that  the  evidence  (see  opinion)  tended  in  jwme  degree  to  estab- 
hsh  the  defense  of  prior  payment,  and  that  the  finding  and  judgment 
of  the  court  to  that  effect  could  not  bs  disturbed. 

2.  Evidence:  opinion  of  witness:  error  without  prejudice.    A 

question  calling  for  the  legal  conclusion  of  the  witness  should  be  ruled 
out;  but  in  this  case,  where  the  trial  was  to  the  court,  and  the  witness 
not  only  answered  the  question  as  asked,  but  proceeded  to  state  all  the 
facts  upon  which  his  answer  was  based,  held  that  the  error  in  allowing 
the  question  to  be  answered  was  without  prejudice. 

Appeal  from,  Bremer  Circuit  Court. 

TuuBSDAY,  December    11. 

This  is  an  action  at  law,  by  whicli  the  plaintiff  seeks  to 
recover  of  the  defendants  upon  an  alleged  agreement,  made 
hy  the  defendants,  to  pay  off  and  discharge  a  promissory 
note  and  mortgage  upon  certain  land.  The  defendants  pur- 
chased the  land  of  the  mortgagors,  and  it  is  claimed  that  they 
assumed  the  payment  of  the  mortgage.  The  defendants 
claim  that  they  have  made  full  settlement  and  payment  of 
their  obligation.  There  was  a  trial  by  the  court,  without  a 
jury,  which  resulted  in  a  judgment  for  the  defendants. 
Plaintiff  appeals. 

E.  Z.  Smalley^  for  himself. 

Gibson  dh  Dawson^  for  appellees. 
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RoTiiBOCK,  Ch.  J. — I.  In  April,  1870,  George  Wicks  and 
Norman  F.  Wicks  executed  and  delivered  to  Thomas  Mickley 
1.  MORTaAGE:  their  promissory   note   for   $1,600,   due  in  five 

purchase  of  .  i    ^/%  .  , 

land  with        vears,  With  10  percent   per  annum  interest,  the 

agreement        ^  '  r  r  j 

constituting*  interest  payable  annually.  At  the  same  time 
payment.  ^y^qj  executed  and  delivered  to  Mickley  a  mort- 
gage upon  eighty  acres  of  land  to  secure  the  payment  of  the 
note.  In  September,  1870,  George  and  Norman  F.  Wicks 
sold  and  conveyed  the  land  to  the  defendants  herein.  The 
conveyance  was  by  a  deed  of  general  warranty,  excepting 
as  to  the  mortgage,  and  it  was  recited  in  the  deed  that  the 
defendants  herein  were  to  pay  and  satisfy  the  mortgage. 
This  deed  was  filed  for  record  September  15,  1870.  The 
mortgage  was  foreclosed  for  the  first  three  annual  install- 
ments of  interest,  and  JohnG.  Hoster  became  the  purchaser  at 
the  foreclosure  sales,  and  sheriff^s  deeds  were  afterwards 
made  to  him.  The  note  and  mortgage  were  assigned  by 
Mickley,  the  payee,  to  Hoster,  January  2,  1871,  and  at  the 
time  of  the  foreclosure  sales  Hoster  was  the  owner  of  the 
claim. 

It  appears  that  said  eighty  acres  of  land,  together  with 
two  or  three  hundred  acres  of  other  lands,  had  been  previously 
encumbered  by  mortgages.  These  mortgages  were  foreclosed, 
and  the  land  sold,  and  on  the  eighth  of  June,  1874,  the  period 
of  redemption  was  about  to  expire.  As  we  understand 
the  record,  these  prior  mortgages  had  been  executed  by  said 
Mickley,  who  formerly  owned  the  land.  It  required  $4,200 
to  redeem  from  these  prior  foreclosures.  On  the  eighth  day 
of  June,  1874,  Mickley,  Hoster,  and  the  defendants  Mores, 
met  at  Waverly,  and  an  arrangement  was  effected  by  which 
all  the  land  was  redeemed  from  the  prior  liens.  The  redemp- 
tion was  made  in  the  name  of  Mickley,  with  money  fur- 
nished by  Hoster,  and  Mickley  immediately  conveyed  all  of 
the  land  to  Hoster.  Hoster  was  then  the  holder  and  owner 
of  the  Wicks  note,  or  that  part  of  it  which  had  not  been  paid 
by  the  foreclosure  of  the  mortgage  to  secure  it.      On   the 
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same  day,  and,  as  it  seems  to  us,  as  a  part  of  the  same  transac- 
tion, Hoster  executed  to  the  defendants  Mores  a  receipt,  of 
which  the  following  is  a  copy: 

"  Waverlt,  Iowa,  June  3,  1884. 

"  Received  from  W.  H.  Mores  and  A.  S.  Mores  one  dollar, 
in  fall  (»f  all  demands,  of  every  nature  whatsoever,  against 
W,  H.  and  A.  S.  Mores  in  and  to  the  following  described 
premises,  to-wit:  [Here  follows  a  particular  description  of 
the  eighty  acres  of  land  included  in  the  Wicks  mortgage.] 
[Signed]  "  John  G.  Hoster." 

It  is  claimed  by  the  defendants  that  this  receipt  was 
intended  to  be  a  full  release  of  all  their  liability  upon  the 
note  in  question.  This  the  plaintiff  denies,  and  claims 
that  the  plaintiff  did  not  then  know  that  the  defendants  were 
liable  upon  an  assumption  of  the  mortgage  debt.  The  circuit 
court  held  that  the  receipl,  in  connection  with  the  oral  evi- 
dence in  the  case,  showed  that  the  claim  was  then  fully  set- 
tled. The  cafee  turns  upon  this  question  of  fact,  and  we  are 
required  to  determine  whether  the  judgment  of  the  circuit 
court  finds  support  in  the  evidence.  And  it  must  be  under- 
stood that  we  are  required  to  apply  the  same  rule  to  the 
judgment  that  we  do  to  the  verdict  of  a  jury.  Upon  the 
direct  question  as  to  whether  it  was  actually  stipulated 
between  the  parties  that  the  defendants'  obligation  was  then 
and  there  canceled,  the  evidence  is  in  conflict.  We  do  not 
propose  to  set  it  out  or  review  it.  We  must  not  be  expected 
to  do  more  than  announce  our  conclusion. 

It  is  urged  that  the  release,  if  one  was  made,  was  without 
consideration.  The  court  was  warranted  in  finding  from  the 
evidence  that  the  defendants  loaned  $1,500  to  Hoster  to  make 
up  the  amount  necessary  to  redeem,  and  that  it  was  agreed 
between  the  parties  that,  in  consideration  of  this  loan,  the 
defendants  were  released  from  their  obligation.  It  is  true, 
this  appears  to  be  but  a  meager  consideration;  but  there  are 
other  circumstances  to  be  taken  into  account.  It  is  probable 
that  Mickley  was  the  only  party  entitled  to  redeem.     The 
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time  for  redeuiption  was  about  to  expire,  and  Miekley  claims 
that  the  receipt  was  made  for  his  benefit,  as  well  as  the  benefit 
of  the  defendants.  Iloster  acquired  title  to  a  large  body  of 
land,  and  it  may  be  thought  that  he  could  well  afford  to 
release  the  defendants,  if  thereby  he  could  obtain  the  land. 
There  is  another  very  strong  circumstance  which  we  think 
the  court  probably  considered.  Hoster  was  then  the  holder 
of  the  note,  and  there  was  evidence  to  the  effect  that  he  did 
not  deliver  the  note  to  the  defendants,  because  he  wanted  to 
use  it  and  the  mortgage  in  extinguishing  the  claim  of  one 
Hickard  upon  the  laud.  He  held  the  note  for  about  eight 
years  after  this  settlement  was  made,  and  assigned  it  to  one 
Kinne,  and  he  assigned  to  the  plaintiff.  It  does  not  appear 
that  in  all  this  time  any  claim  was  made  upon  the  defendants. 
II.  One  of  the  defendants,  while  under  examination  as  a 
witness,  was  asked  this  question:  >^  State  whether  or  not  at 
2.  kvidencb:  that^  time  you  had  a  full  and  complete  settlement 
witness /error  with  John  G.  Iloster,  and  whether  or  not  it  was 
udice."  the  intention,  at  the  time  this  receipt  was  given,  to 

release  you  and  A.  S.  Mores  from  all  liability  on  this  $1,600 
Wicks  note  and  mortgage  in  question."  This  question  was 
objected  to  as  incompetent  and  improper.  The  objection  was 
overruled,  and  the  plaintiff  excepted.  The  question  was 
plainly  improper,  as  calling  for  the  conclusion  of  the  witness. 
But,  in  view  of  the  answer  of  the  witness,  and  in  view  of  the 
fact  that  the  trial  was  before  the  court  and  without  a  jury, 
we  think  the  plaintiff  suffered  no  prejudice  therefrom.  The 
answer  was,  "Yes,  sir;"  and  the  witness  immediately  pro- 
ceeded to  state  all  the  facts  in  connection  with  the  transac- 
tion. 
The  judgment  of  the  circuit  court  will  be 

Affibmkd*. 
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Myeb  &  DosTAL  V.  Wheeler  &  Co. 

Sale:  op  barlbt  by  sampLe:  warranty:  facts  constitutikg: 
DIVISIBLE  contract:  rescission  of.  Plaintiffs  sold  to  defendants  ten 
car-loads  of  barley,  liko  sample,  to  be  delivered  from  time  to  time  on 
track  at  C,  for  transportation  to  D.,  where  defendants  resided.  Defend- 
ants were  to  pay  seventy  cents  per  bushel  for  each  car-load  when  so 
delivered.  Defendants  bad  never  seen  the  barley.  Upon  receipt  of  the 
first  car-load,  defendants  refused  to  pay  for  same,  because  it  was  not 
equal  to  sample,  but  informed  plaintiffs  that  they  had  given  them  credit 
for  sixty -five  cents  per  bushel  therefor,  and  that  they  would,  withhold 
payment  until  the  ten  car-loads  were  delivered.  They  also  urged  them 
to  nhip  the  remainder  of  the  barley,  and  promised  to  honor  their  drafts  for 
future  shipments.  Plaintiffs  refused  to  ship  any  more  barley  on  the  terms 
proposed,  but  offered  to  continue  the  shipments  if  the  first  car-load  was 
paid  for.  Held  (1)  that  the  contract  amounted  to  an  express  warranty 
that  the  barley  ehould  be  equal  to  the  sample;  (2)  that  the  contract  was 
severable,  and  that  the  refusal  to  pay  for  the  first  car-load  did  not  entlde 
plaintiffs  to  rescind,  and  to  r^fu8e  to  deliver  the  other  car-loads;  (3)  that 
plaintiffs  were  entitled  to  recover  for  the  actual  value  of  the  car-load 
delivered,  and  that  defendants  were  entitled,  on  their  counter-claim,  to 
recover  damages  for  the  failure  to  deliver  the  other  nine  car-loads. 
Beck,  J.,  dissenting. 


2. 


4. 


:  with  and  without  warranty:  effect  of  keepxnq  infe- 
rior GOODS.  Where  goods  are  sold  without  warranty,  to  be  paid  for  on 
delivery,  and  the  goods  prove  inferior,  if  the  vendee  elects  to  keep  them, 
he  must  pay  the  contract  price;  but,  if  sold  with  warranty  as  to  quality, 
and  the  warranty  fails,  the  vendee  may  keep  the  goods,  and,  when  sued 
for  the  contract  price,  may  by  way  of  counter-claim  set  up  and  recover 
his  damages  for  the  failure  of  the  warranty.  See  authorities  cited  in 
opinion. 

:  divisible  contract:  rescission  for  breach.    The  rescission 


of  a  divisible  contract  will  not  be  allowed  for  a  breach  thereof,  unless 
such  breach  goes  to  the  whole  consideration.  See  authorities  cited  in 
opinion. 


:  FOR  FUTURE  DELIVERY:    FAILURE  TO  DELIVER:    ICEASURB  OF 

DAHAOES.  Where  grain  was  sold  to  be  delivered  in  the  future,  the 
measure  of  damages  for  non-delivery  was  the  highest  market  price  at 
the  place  of  delivery  between  the  date  when  it  should  have  been  deliv- 
ered and  the  date  of  beginning  suit  to  recover  the  damages. 

Appeal  from  Scott  Girouit  Court. 

Thubsdat,  December  11. 
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Plaintiffs  brought  this  action  to  recover  the  price  of  a 
car-load  of  barley.  They  allege  in  their  petition  that  they 
contracted  with  defendants  to  sell  and  deliver  to  them  on 
track,  at  Calmar,  Iowa,  ten  car-loads  of  barley,  at  seventy 
cents  per  bushel, — said  barley  to  be  of  substantially  the  same 
quality  as  certain  other  barley  which  they  had  theretofore 
sold  to  defendants, — and  that,  in  pursuance  of  said  contract, 
they  delivered  to  defendants  one  car-load  of  barley,  of  the 
value  of  $343.87,  and  that  defendants  refused  and  neglected 
to  pay  for  the  same  on  demand,  as  they  were  bound  to  do  by 
the  terms  of  said  contract;  and  they  allege  that  by  this 
refusal  defendants  abrogated  and  rescinded  the  contract,  and 
released  them  from  the  further  performance  of  the  same;  and 
they  pray  for  judgment  for  said  amount.  Defendants  admit 
the  making  of  the  contract  for  the  sale  and  delivery  by  plaint- 
iffs to  them  of  ten  car-loads  of  barley,  but  allege  that  the 
same  was  to  be  like  a  sample  of  barley  which  plaintiff  had 
previously  sold  to  them  at  Davenport,  and  that  they  were  to 
pay  for  the  same  when  received  in  Davenport;  and  they  deny 
that  by  any  failure  on  their  part  to  pay  for  said  car-load  of 
barley  they  rescinded  or  abrogated  said  contract,  or  released 
plaintiffs  from  performing  it;  and,  by  way  of  counter-claim, 
they  allege  that  said  sale  was  with  a  warranty  that  the  barley 
should  be  of  like  quality  with  the  sample  which  they  had 
formerly  received  from  plaintiffs,  and  that  the  car-load  deliv- 
ered did  not  correspond  with  the  sample,  but  was  of  inferior 
quality  and  of  much  less  value,  and  that  when  they  discov- 
ered this  they  refused  to  pay  for  or  take  the  same  at  the  con- 
tract price,  and  that  plaintiffs  thereupon  refused  to  deliver 
the  other  nine  car-loads,  although  requested  so  to  do.  By 
the  judgment  of  the  circuit  court  plaintiffs  recovered  for  the 
car-load  delivered,  but  a  deduction  of  ten  cents  per  bushel 
was  made  from  the  contract  price  on  account  of  the  inferior 
quality  of  the  barley,  and  defendants  were  awarded  damages 
for  the  non-delivery  of  the  other  nine  car-loads.  Plaintiffs 
appeal. 
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Ellis^  Murphy  <&  Gould^  for  appellants. 
Bills  i&  Blockj  for  appellees. 

Reed,  J. — The  case  was  tried  to  the  court,  and  there  was  a 
finding  of  facts.  The  facts  established  by  the  finding  of  the 
court,  which  we  deem  material  to  the  questions  argued  by 
counsel,  are  as  follows:  PlaintifiTs  reside  and  are  engaged  in 
business  at  Calmar,  in  this  state,  and  defendants  are  engaged 
in  business  at  Davenport.  Each  of  the  parties  is  engaged  in 
buying  and  selling  grain.  On  the  seventh  of  September, 
1S81,  defendants  had  in  their  possession  a  sample  of  barley 
which  plaintiffs  had  sent  to  them.  On  that  day  plaintiffs 
wrote  defendants  that  they  had  contracted  ten  car-loads  of 
barley  like  said  sample,  and  offered  to  sell  the  same,  or  any 
portion  of  it,  at  seventy  cents  per  bushel,  delivered  on  board 
the  cars  at  Calmar.  On  receipt  of  this  letter,  defendants  tele- 
graphed and  wrote  plaintiffs  that  they  would  take  ten  car- 
loads like  the  sample,  at  the  price  named.  On  receipt  of 
defendants'  letter,  plaintiffs  wrote  them  that  they  would  "  turn 
out  the  ten  car-loads  as  fast  as  possible."  This  letter  was 
written  on  the  tenth  of  Septembar.  There  had  been  a  prior  sale 
by  plaintiffs  of  four  car-loads  of  barley  to  defendants,  in  which 
plaintiffs  had  the  right  to  deliver  one  ot*  more  car-loads  at  a  time, 
and  draw  on  defendants  for  the  amount  of  each  separate  deliv- 
ery at  the  time  the  same  was  made.  It  was  undei-stood  between 
them  that  the  ten  cars  should  be  delivered,  and  payments  there- 
for should  be  made,  in  the  same  manner.  No  part  of  the  bar- 
ley was  delivered  until  the  twenty-first  of  September,  when 
plaintiffs  shipped  one  car,  and  drew  on  defendants  for  the 
value  thereof  at  the  contract  price.  Defendants  had  no 
opportunity  to  inspect  the  barley  until  it  arrived  at  Daven- 
port. They  then  found  that  it  did  not  correspond  in  quality 
and  condition  with  the  sample.  They  therefore  refused  to 
pay  the  draft  drawn  on  them  by  plaintiffs,  and  immediately 
wrote  them  informing  them  that  the  barley  was  not  up  to  the 
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sample,  and  that  its  value  was  ten  cents  per  bushel  less  than 
what  it  would  have  been  if  it  had  corresponded  with  the  sam- 
ple; also  informing  them  that  they  would  make  an  allowance 
of  five  cents  per  bushel  thereon.  They  also  informed  them 
of  their  refusal  to  pay  their  draft,  and  stated  that  they  gave 
them  credit  fur  the  car-load  of  barley  at  five  cents  per  bushel 
less  than  the  contract  price,  and  that  they  would  retain  this 
amount  in  their  hands  until  the  remaining  nine  car-loads  of 
barley  should  be  delivered.  In  a  few  days  thereafter  they 
again  wrote  plaintifiB,  informing  them  that  they  would  pay 
their  drafts  drawn  against  future  shipments,  but  reiterating 
their  determination  to  retain  in  their  hands  the  amount  due 
on  the  car-load  in  question  until  all  the  barley  should  be 
delivered.  Plaintiffs  answered  these  letters,  refusing  to  assent 
to  this  arrangement,  and  urging  defendants  to  send  them  the 
amount  due  for  the  car-load  delivered,  and  informing  them 
that  they  would  not  deliver  any  more  barley  until  this  was 
done,  but  expressing  a  willingness  to  deliver  the  balance  if 
this  amount  was  paid.  There  had  been  a  material  advance 
in  the  meantime  in  the  market  value  of  barley,  and  no  further 
deliveries  have  been  made  by  plaintiffs  under  the  contract. 

On  these  facts  the  circuit  court  found,  as  conclusions  of 
law:  (1)  that  there  was  an  express  warranty  or  agreement 
that  the  barley  to  be  delivered  should  be  equal  to  the  sample, 
for  the  breach  of  which  defendants  are  entitled  to  damages; 
(2)  the  failure  to  offer  to  return  the  car-load  delivered  did  not 
affect  the  defendants'  right  to  sue  for  a  breach  of  the  agree- 
ment or  warranty ;  and  (3)  the  failure  to  pay  for  the  car-load 
delivered  was  not  a  rescission  of  the  contract,  and  did  not 
entitle  plaintiffs  to  rescind  it.  Exceptions  are  taken  by 
plaintiffs  to  these  conclusions. 

I.  Plaintiffs'  position  as  to  the  first  and  second  conclu- 
sions is  that,  as  the  contract  between  the  parties  was  wholly 
executory,  to  deliver  the  barley  from  time  to  time  in  the 
future,  no  particular  barley  being  specified,  the  stipulation  as 
to  quality  is  in  no  proper  sense  a  warranty;  that  it  is  an  inte- 
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gral  part  of  the  contract  to  sell  and  deliver  the  barley,  and 
not  an  undertaking  collateral  to  that,  which  survives  the 
delivery  of  the  property  in  pursuance  of  the  contract;  and 
the  failure  of  plaintiffs  to  deliver  barley  of  the  stipulated 
quality,  while  it  is  a  breach  of  their  contract,  does  not  con- 
stitute a  failure  of  warranty,  and  consequently,  as  defendants 
retained  the  property,  and  did  not  offer  to  return  it,  they  are 
now  bound  to  pay  the  contract  price. 

We  think,  however,  that  the  finding  of  the  circuit  court 
that,  as  to  the  barley  delivered,  there  was  a  warranty  that  it 
should  correspond  in  quality  with  the  sample,  is  correct 
The  parties  contracted  with  reference  to  the  sample.  Plaint- 
iffs represented  that  they  had  ten  car-loads,  which  was  like 
the  sample  in  quality;  and  they  offered  to  sell  the  same  to 
defendants  at  a  certain  price,  and  defendants  agreed  to  take 
that  quantity  like  the  sample  at  the  price  named.  Defend- 
ants had  no  opportunity  to  inspect  the  grain  until  it  arrived 
at  Davenport,  and  they  had  incurred  the  cost  of  transporting 
it  to  that  point.  Plaintiffs'  representation  as  to  the  quality 
of  the  grain  was  made  for  the  purpose  of  inducing  defendants 
to  enter  into  the  contract,  and  they  relied  upon  it,  and  were 
influenced  by  it  to  make  the  purchase.  Defendants  having 
been  induced  by  these  representations  to  enter  into  the  con- 
tract, and  the  delivery  of  the  car-load  in  question  having 
been  made  under  these  circumstances,  plaintiffs  must  be  held 
to  have  warranted  that  the  grain  corresponded  in  quality  with 
the  sample.  If  there  had  been  no  warranty  of  the  property, 
defendants,  if  they  elected  to  keep  it,  would  have  been  bound 
to  pay  the  contract  price.  This  is  the  well-settled  rule  in 
such  cases.  See  Reed  v.  Randall^  29  N.  Y.,  358;  Gaylord 
Manuf^g  Co.  v.  Allen^  53  Id.,  515;  Bounce  v.  Dow^  64 
Id.,  411;  GiUon  v,  Bingham,  43  Vt.,  410;  Allison  v. 
Vaughn,  40  Iowa,  421.  But  it  is  equally  well  settled  in 
this  state  that,  where  there  has  been  a  warranty  of  the  quality 
of  the  goods,  and  a  failure  of  such  warranty,  the  vendee  may 
retain  the  property  and  sue  on  the  warranty.     AuUman  v. 
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Theire7\  34  Iowa,  272;  Rogers  v.  Hanson^  35  Id.,  283; 
McCormick  v.  DunvUlej  36  Id.,  645;  King  v.  Towsley,  64 
Id.,  75. 

II.  Plaintiffs  contend  that  defendants,  by  refusing  to  pay 
for  the  car-load  of  barley  in  question,  on  its  delivery, 
rescinded  the  contract  and  released  them  from  the  duty  of 
delivering  the  balance  of  said  barley.  That  the  retention 
by  defendants  of  the  amount  due  for  the  car-load  of  barley 
delivered  was  a  violation  of  the  terms  of  the  contract  cannot 
be  denied.  By  the  agreement  between  the  parties  plaintiffs 
had  the  right,  on  the  delivery  of  any  portion  of  the  barley  on 
the  track  at  Calmar,  to  draw  on  defendants  for  the  value  of 
the  amount  so  delivered,  and  defendants  undertook  to  pay 
their  drafts  for  such  amounts  when  presented.  A  controversy 
arose,  it  is  true,  as  to  the  amount  which  was  due  for  the  car- 
load in  question,  but  they  were  not  thereby  released  from  the 
obligation  to  pay,  or,  at  least,  offer  to  pay,  the  amount  which 
they  admitted  was  due  thereon.  By  their  attempt  to  retain 
this  amount  until  the  delivery  of  the  balance  of  the  grain, 
they  asserted  a  right  with  reference  to  the  subject  of  the  con- 
tract which  it  did  not  confer  upon  them,  and  one  to  which 
the  other  party  never  assented.  We  are  of  opinion,  however, 
that  the  contract  .was  not  rescinded  by  the  refusal  of  defend- 
ants to  pay  the  amount  due  at  the  time,  when,  by  its  terms, 
they  ought  to  have  paid  it,  and  that  plaintiffs  were  not  thereby 
released  from  a  performance  of  the  unperformed  portions  of 
the  contract.  The  contract  was  severable.*  When  plaintiffs 
delivered  the  car-load  in  question  on  the  track,  the  contract  was 
thereby  so  far  performed  that  the  rights  and  obligations  of 
the  parties  with  reference  to  that  car-load  were  fully  established 
under  it.  They  had  then  performed  one  of  the  series  of  acts 
which  they  undertook  to  perform,  and  they  were  entitled 
under  the  contract  to.  compensation  for  that  act.  They 
thereby  performed  a  specific  portion  of  their  undertaking, 
and  were  entitled,  by  virtue  of  the  contract,  to  a  definite  and 
certain  portion  of  the  considemtion,  and  were  in  a  position 
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to  enforce  the  payment  by  defendants  of  that  portion  of  it; 
and  their  right  in  that  respect  was  not  at  all  dependent  on 
the  performance,  either  by  themselves  or  defendants,  of  the 
other  conditions  of  the  contract. 

Defendants  were  not  in  default  as  to  the  unexecuted  por- 
tions of  the  contract.  Nor  did  it  appear  that  they  ever  would 
be  in  default  as  to  them.  They  expressed  a  willingness  to  pay 
for  the  other  nine  car-loads  as  they  should  be  delivered,  and 
there  is  no  claim  that  they  were  not  able  to  perform  their  un- 
dertaking i  n  that  regard.  They  did  not  refuse  absolutely  to  pay 
for  the  car-load  which  was  delivered,  but  claimed  the  right  to 
retain  the  price  until  the  others  should  be  delivered,  and  as 
security  for  the  performance  of  the  contract  by  plaintiffs.  It 
was  not  understood  when  the  parties  entered  into  the  contract 
that  plaintiffs  were  dependent  for  the  means  to  purchase  the 
subsequent  car-loads  on  the  money  which  they  would  obtain 
for  those  first  delivered.  Nor  is  it  shown  that  they  were  so 
dependent.  We  think,  therefore,  that  the  circuit  court  rightly 
held  that  plaintiffs  were  liable  for  the  damages  occasioned  by 
their  failure  to  deliver  the  remaining  car  loads.     The  rule 

i established  by  the  decided  weight  of  authority,  both  in  Eng- 
land and  in  this  country,  is  that  rescission  of  a  divisible  con- 
tract will  not  be  allowed  for  a  breach  thereof,  unless  such 
breach  goes  to  the  whole  of  the  consideration.  Freeth  v. 
Burr,  L.  R.  9  C.  P.,  208;  Mersey  Steel  cfe  Iron  Works  v. 
Naylor,  L.  R.  9  Q.  B.  Div.,  648 ;  Simpson  v.  Crippin,  L. 
R.  8  Q.  B.,  14;  Newton  v.  Winchester,  16  Gray,  208;  Win- 
chester V,  Newton,  2  Allen,  492 ;  Sawyer  v.  Railway  Co.,  22 
Wis.,  403;  Burge  v.  Cedar  Rapids  cfe  M.  R.  R.  Co.,  32 
Iowa,  101;  Hayden  v.  Reynolds,  54  Id.,  157.  See,  also,  the 
collection  of  authorities  on  the  subject  in  the  note  of  Mr. 
Lucius  S.  Landreth  to  the  case  of  Norrington  v.  Wright,  21 
Amer.  Law  Reg.,  395. 

III.  On  the  trial,  defendants,  for  the  purpose  of  proving 
the  damages  which  they  had  sustained  by  the  failure  of 
plaintiffs  to  deliver  the  nine  car-loads  of  barley,  were  permit- 
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ted  to  produce  the  market  value  of  barley  at  Cliicago,  St. 
Louis  and  Davenport  Plaintiffs  complained  of  the  ruling 
admitting  this  testimony.  Their  position  is  that  the  dam- 
ages should  be  assessed  with  reference  to  the  value  of  the  barley 
at  the  place  where  it  was  to  have  been  delivered.  Conceding 
this  claim,  they  were  not  prejudiced  by  the  ruling.  The 
court  found,  specially,  that,  while  there  was  no  regular  market 
for  barley  at  Calmar,  it  was  worth  eighty-five  cents  per 
bushel  on  the  track  at  that  place,  between  the  date  when 
plaintiffs  ought  to  have  made  the  delivery  and  the  commence- 
ment of  the  action,  and  assessed  the  damages  with  reference 
to  this  finding.  We  think  the  judgment  of  the  circuit  court 
is  right,  and  it  is 

Affirmed. 

Beck,  J.,  dissenting.  T.  The  selling  of  goods  by  sample 
is  not  strictly  a  warranty  of  their  quality,  though  the  books 
sometimes  so  speak  of  it.  The  agreement  as  to  quality,  indi- 
cated by  the  sample,  is  a  part  of  the  contract  of  sale,  not  a 
sale  and  contract  of  warranty  collateral  therewith.  A  vendor 
sells  a  car-load  of  wheat  as  No.  2,  which  the  buyer  has  not 
seen.  The  designation  No.  2,  indicating  the  quality  of  tlie 
wheat,  is  a  description  of  the  grain;  it  is  not  a  warranty.  So, 
if  the  seller  presents  a  sample  of  the  wheat,  it  is  simply  another 
method  of  describing  it.  In  either  case,  if  the  wheat  does 
not  correspond  with  the  description,  the  purchaser  may  not 
accept  it  on  the  contract,  for  it  is  not  the  wheat  he  bought. 
Of  course,  if  he  does  accept  it  in  such  a  manner,  or  under 
such  circumstances,  as  will  not  be  regarded  as  an  admission 
that  the  wheat  is  of  the  quality  described,  he  is  liable  for 
only  the  market  value  of  the  wheat. 

II.  Under  the  facts  found  by  the  court,  defendants  were 
to  pay  for  each  load  of  barley  as  it  was  delivered  on  the  track 
at  Calmar.  They  refused  to  pay  anything  for  the  load  deliv- 
ered, and  proposed  to  keep  it  or  its  price  <'as  a  margin,"  in 
order  to  enforce  the  contract  of  sale.     This  was  a  refusal  by 
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defendants  to  perform  the  contract,  and  authorized  plaintiffs 
.  to  decline  to  deliver  more  barley. 

In  my  opinion,  upon  the  facts  found  by  the  circuit  court, 
the  plaintiffs  are  entitled  to  recover  judgment  for  the  market 
value  of  the  barley  delivered.  Defendants  are  entitled  to 
recover  nothing  for  the  failure  of  plaintiffs  to  deliver  the 
other  barley  sold  by  the  contract.  In  my  opinion,  the  judg- 
ment of  the  circuit  court  ought  to  be  reversed. 


Perkins  &  Gray  v.  Anderson  et  al. 

1.  Salo :  INDUCED  by  fraud  of  vendee:  dblivbrt:  resale  bt  vendee: 

recovert  of  goods.  Plaintiffd  sold  the  goods  in  question  to  A.,  who 
obtained  credit  therefor  by  falsely  representing  that  his  name  was  S. 
The  goods  were  consigned  by  rail  to  the  name  of  S.,  but  A.,  by  stafing 
that  he  was  the  purchaser,  induced  the  station  agent  to  deliver  iiiem  to 
him.  A.  then  sold  and  delivered  the  goods  to  D.  &  P..  who  had  no 
knqwrledge  of  the  fraud.  Held  that  the  delivery  of  the  goods  to  A.  by 
the  carrier  was  in  effect  a  delivery  by  the  plaintiffs*  and  that  plaintiffs, 
having  thus  vohmtarily  delivered  the  goods  to  A.,  thereby  enabling  him 
to  sell  to  D.  &  P.,  could  not  recover  the  goods  from  D.  &  P.,  who  pw- 
chased  them  in  good  faith. 

2.  Evidence:  exclusion  of:  error  without  prejudice.    Error  in 

excluding  competent  evidence  is  no  ground  of  reversal,  where,  from 
the  whole  record,  it  is  clear  that  the  judgment  could  not  have  been 
different  had  the  evidence  been  admitted. 

Appeal  from  Shelby  District  Court. 

Thursday,  December  11. 

Action  of  replevin.  The  canse  was  tried  to  a  jury. 
After  the  evidence  for  plaintiffs  was  submitted,  the  court, 
upon  motion  of  defendants,  directed  the  jury  to  return  a 
verdict  for  them.     Plaintiffs  appeal. 

Clinton  L,  Nourae^  for  appellants. 

Smith  i&  CulUson^  for  appellees. 

Beck,  J. — I.     The  petition  shows  that  plaintiffs  sold  the 
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goods  involved  in  this  suit  to  defendant,  Anderson,  upon  false 
^  ^^  and  fraudulent  representations  that  his  name  was 

fraud  o^ven-  Swede,  and  that  he  was  a  merchant  doing  busi- 
livery ^resale  ^®^^  ^^  *^*^  name;  that  the  goods  were  shipped 
iwjovp^y  oi  to  Swede  as  the  consignee;  and  that  he  obtained 
^      *  possession  thereof  through  false  and  fraudulent 

representations;  The  other  defendants  and  intervenors  in 
the  case  set  up  purchase  of  the  goods  from  Anderson  in  good 
faith,  and  without  notice  of  the  frauds  charged  by  plaintiffs. 
The  plaintiffs  introduced  evidence  tending  to  prove  that  their 
agent  or  salesman  sold  the  goods  in  question  to  Anderson 
upon  his  representation  that  his  name  was  Swede;  that 
Anderson  was  insolvent,  and  his  standing  and  reputation 
were  such  that  the  goods  would  not  have  been  sold  to  him  in 
his  true  name,  or  had  he  been  known  to  the  salesman;  that 
the  goods  were  shipped  by  railroad,  consigned  to  Swede;  and 
that  Anderson,  by  representing  that  he  was  the  purchaser, 
induced  the  station  agent  to  deliver  them  to  him.  It  appears 
that  the  goods  were  transferred  to  Deicts  and  Pierson,  who 
are  made  defendants  in  this  action;  and  it  is  not  disputed 
that  they  were  good  faith  purchasers. 

11.  Counsel  for  plaintiffs  state  the  following  rule  of  law, 
which  he  insists  is  applicable  to  the  case,  and  controls  its 
decision:  "When  a  contract  for  the  sale  of  goods  is  in- 
duced by  the  frauds  of  the  purchaser,  but  no  delivery  is  made 
under  the  contract,  and  the  purchaser  afterwards  wrongfully 
obtaiiis  possession  of  the  goods  without  the  assent  or  knowl- 
edge of  the  seller,  the  title  remains  in  the  seller,  not  only 
against  the  fraudulent  purchaser,  but  also  against  his  vendee, 
although  the  latter  purchased  for  a  valuable  consideration, 
and  without  notice  of  defect  in  the  vendor's  title."  The 
correctness  of  this  rule  is  not  disputed  by  counsel  for 
defendants.  Under  it  plaintiffs  cannot  recover,  for  the  obvious 
reason  that  the  goods  were  delivered  under  the  contract  which 
was  induced  by  Anderson's  fraud.  Under  the  contract  of 
sale  the  goods  were  shipped,  and  the  carrier  was  authorized 
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to  deliver  them  to  the  purchaser.  A  delivery  by  the  carrier 
was  a  delivery  under  the  contract,  with  the  knowledge  and 
assent  of  plaintiffs.  The  fact  that  they  were  shipped  in  the 
name  of  Swede,  who  had  fraudulently  represented  that  to  be 
his  true  name,  and  thereby  obtained  credit,  did  not  amount 
to  a  direction  not  to  deliver  them  to  Anderson,  but  was  really 
authority  to  do  so,  for  the  reason  that  he  was  the  identical 
person  who  had  purchased  the  goods,  to  whom  plaintiffs 
intended  they  should  he  delivered.  The  mere  act  of  Ander- 
son in  taking  posssession  of  the  goods  was  not  per  Be  wrong- 
ful, nor  did  the  fraud  of  which  he  was  guilty  consist  of  that 
act.  The  fraud  was  in  his  falsely  assuming  a  name  other 
than  his  true  one.  The  plaintiffs,  having  voluntarily  de- 
livered the  goods  to  Anderson,  thus  enabling  him  to  commit 
a  fraud  by  their  sale  to  the  other  defendants,  must  rather 
suffer  than  those  who  purchased  the  goods  from  him  in  good 
faith.     They,  therefore,  cannot  recover  in  this  action. 

III.     The  plaintiffs   offered   to   introduce   testimony   by 
depositions  tending  to  show  that  Anderson,  through  fraudu- 
lent representations  as  to  his  property,  had,  about 

irror^without  ^^  *'"^®  ^*  ^^  ^^'^  ^7  plaintiffs,  obtained  credit 
prejudice.  ^f  other  pcrsons.  The  evidence  was  rejected, 
which  is  made  a  ground  of  complaint.  If  we  should  con- 
cede that  the  evidence  is  competent,  its  rejection  was  without 
prejudice  to  plaintiffs,  in  the  view  we  take  of  the  case,  which 
is  to  the  effect  that,  if  it  be  conceded  that  the  sale  was  in- 
(Juceil  by  fraud,  yet,  as  the  goods  were  delivered  by  plaintiffs 
under  it,  they  cannot  recover  against  defendants,  who  are 
good-faith  purchasers  from  Anderson.  As  the  fraud  is  con- 
ceded, in  this  view  of  the  case,  the  decision  in  the  court 
below  would  not  have  been  different  had  the  evidence  been 
received  and  weighed  by  the  court.  Its  exclusion,  therefore, 
was  without  prejudice  to  plaintiffs. 

The  foregoing  discussion  disposes  of  all  questions  in  the 
case  argued  by  counsel.  The  judgment  of  the  district  court 
must,  therefore,  be  Affirmed. 
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KiLLiAN  V.  Greene. 

1.  Conveyance :  mibtakb:  conflicting  claims:  eyidbncb.  Plaintiff's 
record  title  to  the  land  in  question,  being  founded  upon  a  mistake  in  the 
description  of  the  land  intended  to  be  conveyed,  was  set  aside,  and 
defendant's  title  quieted,  by  the  decree  of  the  circuit  court;  and,  upon 
consideration  of  the  evidence,  (see  opinion,)  the  decree  is  affirmed. 

Appeal  from  Jones  Circuit  Court. 

Thursday,  December  11. 

Tras  is  an  action  in  equity  by  which  plaintiff,  who  claims 
to  be  the  owner  of  a  small  fractional  piece  of  land,  seeks  to 
quiet  her  title  as  against  the  defendant.  The  defendant,  by 
a  cross-petition,  claims  that  he  is  the  owner  of  the  land,  and 
he  prays  that  his  title  thereto  may  be  quieted  as  against  the 
plaintiff.  There  was  a  decree  for  the  defendant,  and  plaintiff 
appeals. 

Ezra  Keelerytor  appellant. 

Remley  ds  Eroanhrack  and  Sheean  cfe  McCarn^  for 
appellee. 

RoTHROOK,  Ch.  J. — The  land  in  controversy  is  a  small 
tract,  triangular  in  shape,  and  lying  along  the  right  of  way 
of  the  Chicago,  Milwaukee  &  St.  Paul  Railroad,  and  near 
the  Wapsipinicon  river.  It  is  part  of  lot  6,  in  section  6,  in 
a  certain  township,  which  lot  was  conveyed  by  the  United 
States  to  Burton  Feet  by  a  patent  dated  in  January,  1847. 
Conveyances  were  made  from  the  patentee,  and  from  several 
intervening  grantors,  down  to  the  plaintiff,  who  acquired  title 
to  about  seven  acres  of  the  lot  in  April,  1875.  On  the  face 
of  the  records,  the  plaintiff  appears  to  be  the  owner  of  the 
land  in  controversy.  But  the  evidence  shows  that  one 
Hickey,  who  was  one  of  the  intermediate  grantors,  was  in 
possession  of  part  of  lot  6  as  early  as  the  year  1870,  claim- 
ing that  the  land  he  had  inclosed  was  that  owned  by  him. 
•     Vol.  LXV— 26 
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The  land  thus  inclosed  did  not  embrace  that  now  in  contro- 
versy. The  plaintiflF  pnrchased  of  Hickey  in  J  875,  and  took 
possession  of  the  same  land  that  Hickey  had  inclosed. 

We  think  it  is  very  clearly  shown  that  there  was  a  mistake 
in  the  deeds  conveying  the  land,  and  that  this  mistake  runs 
back  to  a  deed  made  by  one  Vernon  to  Engle,  in  the  year 
1858.  The  mistake  consists  in  making  the  first  call  in  the 
description  at  the  northwest  corner  of  the  lot,  when  it  shonld 
be  at  the  center  of  the  section.  It  is  made  qnite  certain  that 
this  is  a  mistake  by  the  acts  of  the  successive  owners,  in 
taking  possession  of  about  the  proper  quantity,  the  descrip- 
tion of  which  commences  at  the  center  of  the  section,  and  by 
the  controlling  fact  that,  after  the  seven-acre  tract  was  sold 
and  conveyed,  one  of  the  owners  of  the  residue  conveyed 
part  of  the  lot  to  another  party,  which,  if  the  plaintiff's 
claim  be  well  founded,  had  already  been  conveyed  by  the 
description  under  which  plaintiff  claims.  Another  controlling 
fact  is  that,  when  plaintiff  made  the  purchase,  she  was  a  non- 
resident of  the  state,  and  the  defendant  made  the  purchase  for 
her  as  her  agent.  He  had  a  survey  made,  commencing  at  the 
center  of  the  section,  and  he  supposed  that  he  was  buying  for 
the  plaintiff  the  land  that  was  enclosed  by  Hickey,  plaintiff's 
grantor.  It  would  be  a  very  difficult  undertaking  to  set  out 
all  of  the  conveyances,  and  show  by  the  calls  in  the  descrip- 
tions and  other  evidence  in  the  case  which  of  these  parties  is 
in  the  right,  so  that  the  general  reader  could  understand  the 
opinion.  It  is  sufficient  to  say,  however,  that  we  are  quite 
well  satisfied  that  the  decree  of  the  circuit  court  is  correct. 

Affirmed. 
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Goodhue,  Adm'b,  v.  Teetshorn,  Adm'b. 

1.  Mortg^age  ForeolOBore :  usurt:  bv^idbnce.  Upon  consideration  of 
the  evidence  in  this  case,  held  that  the  defense  of  usory  was  estab- 
lished, and  the  decree  of  the  district  coart  to  that  effect  is  affirmed. 

Appeal  J^rom  Winneshiek  District  Court. 
Thursday,  December  11. 

Action  to  foreclose  a  mortgage.  Defense,  usury.  Trial 
to  the  court  and  judgment  for  the  defendant.  Plaintiff 
appeals. 

Baker  Bros.^  for  appellant. 

No  appearance  for  appellee. 

Seevbrs,  J. — The  defendant  claims  that  0.  H.  Teetshorn,. 
deceased,  borrowed  money  of  Lyman  Goodhue  in  1870,  and 
that  he  has  paid  more  than  the  amount  due,  if  the  trans- 
action was  tainted  with  ursury.  M.  R.  Farnsworth  testified 
that  he  was  acquainted  with  the  parties,  and  that  he  made 
the  loan  in  question  as  the  agent  of  Goodhue.  <<Thc 
contract  was,  I  was  to  furnish  Teetshorn  with  a  certaiu 
amount  of  money,  and  take  his  notes  for  $1,200.  The 
amount  of  money  was  $1,200,  less  ten  per  cent.  It  was 
Lyman  Goodhue's  money,  and  the  notes  and  mortgage  were 
made  payable  to  him.  The  notes  were  taken  for  $1,200, 
payable  in  three  and  five  years,  drawing  ten  per  cent  semi- 
annual interest.  I  furnished  the  money  for  Lyman  Good- 
hue, as  his  agent,  through  the  bank  of  Kimball  &  Farns- 
worth. They  were  to  deliver  to  Teetshorn  $1,080,  and  take 
his  notes  for  $1,200,  drawing  ten  per  cent  semi-annual 
interest.  I  can't  say  when  the  money  was  paid  to  Teetshorn, 
but  think  it  was  about  July  25,  1870,  by  the  bank,  by  my 
written  order;  it  was  a  certificate  of  deposit  in  my  name, 
indorsed  by  me.     Teetshorn  did  not  get  any  other  considera- 
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tion  through  me,  and  I  know  of  no  other."  This  evidence 
clearly  shows  that  Teetshom  received  $1,080,  and  gave  his 
notes  for  $1,200,  drawing  ten  per  cent  interest.  That  such 
a  transaction  is  usurious  there  cannot  be  any  controversy. 
But  it  is  said  that  it  does  not  appear  that  Teetshom  did  not 
get  more  than  $1,080.  The  contract,  however,  was  that  he 
should  only  receive  that  amount,  and  he  was  given  a  certifi- 
cate of  deposit  for  such  amount  by  the  agent  who  made  the 
contract  for  Goodhue.  "We  think  the  only  inference  which 
can  be  drawn  from  the  evidence  is  that  Teetshom  only  re- 
ceived $1,080. 

The  foregoing  evidence  is  strengthened  by  that  of  Teets- 
hom, whose  deposition  was  taken  prior  to  his  death.  But  it 
is  insisted  that  such  evidence  is  inadmissible,  because  the 
evidence  related  to  personal  transactions  with  the  deceased, 
Lyman  Goodhue.  This  point  is  well  taken  as  to  such  trans- 
actions, but  the  witness  also  testified  to  transactions  with 
Goodhue's  agent,  in  the  absence  of  the  latter;  such  evidence 
we  think  admissible.  It  is  insisted  that  the  evidence  of 
Farnsworth  is  not  worthy  of  belief;  that  he  was  so  contra- 
dicted as  to  render  his  evidence  unworthy  of  credit.  We  are 
unable  to  so  conclude.  The  court  rendered  a  judgment 
against  the  defendant,  and  in  favor  of  the  state  for  the  use 
of  the  school-fund,  for  a  certain  amount.  Counsel  for  the 
plaintiff*  insist  that  the  state  was  entitled  to  a  larger  amount 
We  do  not  think  there  is  any  reasonable  ground  of  complaint 
in  this  respect. 

AjnSMED. 
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Plumheb  V.  Thb  People's  National  Bank,  Defendant,  and 
Holmes,  Intebyenob. 

1.  Fraud:  innocent  pakties:  who  to  bbab  loss.  One  who  places  it 
within  the  power  of  another  to  commit  a  fraud  must  bear  the  loss,  rather 
than  an  innocent  third  party.  So  where  a  wife  indorsed  a  paper  in 
blank  and  gave  it  \o  her  hasband  to  enable  him  to  effect  a  certain  par- 
pose,  bat  he  fraadalently  pledged  the  paper  to  an  innocent  third  party 
to  secure  a  loan,  held  that  she  could  not  recover  the  paper  from  such 
party.' 

Appeal  from  Bttchanan  District  Court. 

Thubsdat,  Deoehbeb  11. 

Action  to  recover  possession  of  a  life  insurance  policy. 
The  defendant  bank  disclaimed  any  interest  in  the  policy,  and 
the  intervenor  claimed  that  he  was  entitled  thereto.  Trial 
by  jury.  The  court  directed  the  jury  to  find  for  the 
plaintiff,  which  they  did,  and  the  intervenor  appeals. 

Woodwool  <b  Co'ok^  for  appellant. 
No  appearance  for  appellee. 

Sebvebs,  J. — I.  The  life  insured  was  that  of  John  W. 
Plummer,  the  husband  of  the  plaintiff.  By  the  terms  of  the 
policy,  the  insurance  was  payable  to  the  plaintiff,  but  if  she 
should  die  before  her  husband,  then  the  insurance  was  paya- 
ble to  their  children.  John  W.  Plummer  is  still  living.  The 
intervenor  was  in  possession  of  the  policy,  and  sent  it  to  the 
bank.  Prior  to  that  time  the  plaintiff  had  possession  of  the 
policy,  and  she  claims  that  the  intervenor  wrongfully 
obtained  possession,  with  knowledge  that  it  belonged  to  her. 
The  evidence  tended  to  show  the  following  facts:  "  That  the 
plaintiff,  at  the  request  of  her  husband,  sent  him  the  policy, 
with  a  blank  indorsement  thereon;  that  is,  a  blank  was  left 
for  the  insertion  of  the  name  of  the  assignee.     The  plaintiff's 
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husband  borrowed  money  of  Watson  S.  Hinkley,  and  filled 
the  blank  in  the  assignment  with  his  name,  and  gave  him  the 
policy  as  security  for  the  money  borrowed."  Such  disposi- 
tion of  the  policy  was  not  contemplated  by  the  plaintiff  at 
the  time  she  sent  it  to  her  husband.  It  is  sufficient  to  say 
that  the  evidence  tended  to  show  that  the  plaintiff's  husband 
perpetrated  a  gross  fraud  on  her  when  be  transferred  the 
policy  as  he  did,  but  there  is  no  evidence  tending  to  show 
that  Hinkley  or  the  intervener  had  any  knowledge  of  such 
fraud,  unless  the  circumstances  were  such  that  he  should  be 
charged  with  the  notice  that  the  plaintiff  had  no  authority  to 
pledge  the  policy  as  he  did. 

II.  To  enable  her  husband  to  effectuate  an  object 
of  which  she  was  informed,  the  plaintiff  assigned  the 
policy  in  the  blank.  He  was  authorized  to  use  the  policy  for 
such  purpose,  and  to  so  fill  the  blank  as  to  accomplish  that 
purpose.  This  was  the  extent  of  the  power  conferred  on  him, 
and  the  question  now  is,  which  of  two  innocent  parties  must 
suffer  the  loss?  We  think  the  plaintiff,  because  she  placed 
it  in  the  power  of  her  husband  to  commit. the  fraud.  McNeil 
V.  Tenth  Nat.  Bank,  46  K  Y.,  325;  McDonald  v.  Musca- 
tine Nat.  BanJCj  27  Iowa,  319.  We  must  not  be  understood 
as  determining  that  the  plaintiff  indorsed  the  policy  in  blank. 
This  question  should  have  been  submitted  to  the  jury,  and 
also  the  further  question  whether  Hinkley  or  the  intervener, 
under  the  circumstances,  should  be  charged  with  notioe  of 
the  plaintiff's  rights. 

Revbssed. 
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Benn  V.  Null.  g  ^ 

66    407 

1.  Master  and  Servant :  injury  by  nbgliqencb  op  fellow  servant:  as  ao 
LIABILITY  OP  master:  EVIDENCE.  Plaintiff,  a  carpenter,  sued  defend-  C^"l?f 
ant,  a  contractor  and  his  employer,  on  account  of  an  injury  received  by     jioo  448 


erected  by  a  fellow  servant,  the  defendant  not  beinf^r  present,  and  there  ™0_^ 
beingr  no  evidence  that  defendant  was  negVigQnt  in  the  employment  of  i^  ^1 
unskillful  workmen,  or  in  failing  to  furnish  suitable  materials  with  ~7^  "-ji 
which  to  erect  the  scaffold,  held  that  no  recovery  could  be  had,  and  that  iso  ON 
the  trial  court  properly  directed  a  verdict  for  defendant  ^- 


Appeal  from  Linn  District  Court, 
Thursday,  Degembbb  11. 

The  plaintiff  is  a  hoase-carpenter,  and  the  defendant  is  a 
carpenter,  contractor  and  builder.  In  1883  the  plaintiff  was 
in  the  employ  of  the  defendant,  working  by  the  day,  and 
engaged  with  other  employes  of  defendant  in  building  a  one- 
story  house  for  one  Brown.  "While  plaintiff  was  standing 
upon  a  scaffold  engaged  at  work,  the  scaffold  gave  way,  and 
plaintiff  fell  a  distance  of  about  five  feet  to  the  ground,  and 
was  injured.  He  brought  this  action  to  recover  damages  of 
the  defendant  for  the  injury.  There  was  a  trial  by  jury,  and 
a  verdict  and  judgment  for  the  defendant.     Plaintiff  appeals. 

George  W.  Wilson  and  J.  B,  Young^  for  appellant. 

Mills  &  Keeler^  for  appellee. 

RoTHBOCK,  Oh.  J. — After  the  introduction  of  the  evidence, 
the  court  directed  the  jury  to  return  a  verdict  for  the  defend- 
ant; and  the  question  presented  is  whether  there  4vas  any 
evidence  in  the  case  which  would  warrant  a  jury  in  finding 
the  defendant  liable  for  the  injury.  The  evidence  shows  that 
the  defendant  contracted  with  Brown  to  furnish  all  labor  and 
materials  for  the  constrnction  of  the  house.  Brown  was  a 
carpenter  in  defendant's  employ.     The  defendant  furnished 
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suitable  and  suflScient  materials  for  the  erection  of  the  house, 
and  intrusted  the  supervision  of  the  whole  work  to  Brown, 
who  remained  in  his  employ,  working  by  the  day  with  other 
employes  of  defendant.  Defendant  had  other  contracts,  and 
was  absent  most  of  the  time.  Without  any  direction  from 
Null,  and  in  his  absence,*and  without  his  knowledge,  Brown 
and  another  employe  selected  the  materials,  and  built  the  scaf- 
fold in  question.  There  was  suitable  material  on  the  ground 
for  the  scaffold,  and  no  complaint  is  made  of  the  materials 
used,  and  the  evidence  shows,  without  conflict,  that  Null  is 
not  chargable  with  negligence  in  employing  unskillful 
mechanics  to  work  upon  the  building.  The  plaintiff  was 
employed  by  Null,  and  sent  to  the  building  to  work,  and  the 
scaffold  fell,  and  he  was  injured  on  the  second  day  after  he 
commenced  to  work.  It  is  very  plain  that  the  plaintiff  is 
seeking  to  recover  of  his  employer  for  an  injury  received  by 
reason  of  the  negligence  of  a  co-employe.  This  he  cannot 
do.  If  Null  was  not  chargable  with  negligence  in  the 
employment  of  unskillful  workmen,  or  in  failing  to  furnish 
suitable  materials  with  which  to  erect  the  scaffold,  he  is  not 
liable.  There  is  no  evidence  of  such  negligence,  but,  on  the 
contrary,  it  is  shown  beyond  question  that  he  was  not  negli- 
gent in  these  respects. 

The  circuit  court  did  not  err  in  directing  a  verdict  for  the 
defendant.     Wood,  Mast.  &  Serv.,  §§  410,  411,  437,  452. 

Affibhsd. 
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66    4091 
Preston  t.  Hale  et  aL  128  695| 


Pbbston  V.  Hale  bt  al. 

1.  Appeal  to  Supreme  Court:  trial  de  novo:  record  as  to  eyi- 
DEKCB.  A  trial  de  novo  cannot  be  bad  in  ibis  court  unless  tbe  evidence 
is  certified  witbin  tbe  time  allowed  for  an  appeal,  (Laws  of  1882,  Cb.  35,) 
in  tbe  absence  of  an  agreement  tbat  tbe  abstract  contains  all  tbe  evi- 
dence. 


2. :  agreement  as  to  abstracjt:  evidence  to  establish.     Tbis 

court  is  precluded  by  statute  (Code,  §  213)  from  finding  from  affidavits 
alone  tbat  counsel  for  appellee  agreed  to  appellant's  abstract  of  tbe  evi- 
dence. 

Appeal  Jrom  Buchanan  Circuit  Cov/rt. 

Thubsdat,  Deoembbb  11. 

AoTioN  to  set  aside  a  probate  sale  of  real  estate.  There 
was  a  decree  for  the  plaintiff.     The  defendants  appeal. 

Woodward  cfe  Cook^  for  appellants.  t 

E.  E.  Hasner,  for  appellee. 

Adams,  J. — The  appellants  have  taken  this  appeal  for  the 
purpose  of  securing  a  trial  de  novo.  Their  abstract  purports 
to  contain  all  the  evidence  introduced  or  offered,  and  is  suf- 
ficient in  that  respect.  It  does  not  expressly  show  that  the 
evidence  was  made  of  record,  but  our  practice  is  to  assume 
that  it  is  so  claimed,  and  that  the  claim  is  well  founded,  in 
the  absence  of  any  showing  to  the  contrary.  The  appellee, 
however,  has  filed  an  additional  abstract,  as  an  amendment 
to  the  appellant's  abstract,  in  which  he  denies  that  the  evi- 
dence was  made  of  record,  and  it  seems  to  be  undisputed  that 
such  was  the  fact  at  the  time  the  additional  abstract  was  filed. 
Ai'terwards  the  appellants,  as  we  infer,  procured  the  evidence 
to  be  certified,  but  not  until  the  period  of  six  months  had 
elapsed  which  was  allowed  for  an  appeal.  The  statute  pro- 
vides that  the  evidence  in  an  equitable  action  shall  be  certified 
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by  the  judge  within  the  time  allowed  for  an  appeal.  Acts 
of  the  Ninteenth  General  Assembly,  chapter  35.  (McClain's 
Supp.,  §  2742,  p.  185.) 

The  appellants  file  affidavits  tending  to  show  that  the 
appellee  agreed  to  an  abstract  of  the  evidence,  and  virtually 
agreed  to  waive  the  certification  of  the  evidence;  and,  while 
this  is  denied  by  the  appellee,  we  are  inclined  to  think  that 
according  to  a  preponderance  of  the  evidence  such  is  the  fact. 
We  are  precluded,  however,  by  statute  from  finding  such  fact 
upon  affidavits  as  the  only  evidence.  Code,  §  213.  In  this 
condition  of  the  record  we  are  unable  to  reach  the  merits  of 
the  case;  and  the  decree  must  stand. 

Affibmed 


"Williams  et  al.  v.  Pooe  et  al. 

Township:  division  op:  when  completed  for  pubposbs  op 
elections:  tax  in  aid  op  railroad.  In  §  384  of  the  Code,  relating 
to  the  division  of  a  township  containing  a  city  or  incorporated  town,  the 
words  •*  for  election  purposes"  refer  only  to  the  election  of  officers  for 
the  new  township;  and,  as  the  old  township  or^nization  in  snch  a  case 
continues  to  exist  nntil  the  first  day  of  January  following:  the  order  of 
the  supervisors  for  the  division  of  the  township,  all  other  elections  to  be 
held  before  the  first  day  of  January  must  be  by  the  original  township  as 
it  was  before  the  division.  So  held  in  this  case,  where  a  tax  in  aid  of  a 
railroad  was  voted  by  the  whole  original  township  in  December,  prior 
to  the  January  when  the  division  of  the  township,  previously  ordered, 
took  effect  under  the  statute. 

Tax  in  aid  of  Railroad :  pite  per  cent  limit:  second  tax  when 
PERST  abandoned:  statute  construed.  Wherein  1877  a  certain 
township  voted  a  five  per  cent  tax  in  aid  of  a  certain  railroad,  which 
was  duly  levied  by  the  supervisors,  and  entered  on  the  tax  books,  and 
in  December,  1878,  the  electors  of  the  township  voted  another  five  per 
cent  tax  in  aid  of  another  railroad,  and  in  May,  1879,  the  directors  of 
the  first  railroad  company  rescinded  and  abandoned  the  tax  voted  in  its 
favor,  and  in  June  following  the  supervisors  canceled  said  tax,  and  in 
September  following  levied  the  tax  in  aid  of  the  second  railroad,  Md 
that  the  second  tax  was  not  void  as  being  in  violation  of  the  provision 
of  the  statute  (Sec.  3,  chapter  123,  Laws  of  1876,)  to  the  effect  that  the 
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aggregate  of  each  tax  **  to  be  voted  or  levied'*  should  not  exceed  five  per 
rent  of  the  assessed  value  of  the  property  of  the  township;  because, 
construing  the  statute  with  reference  to  its  purpose,  the  word  **  or''  in 
the  quoted  clause  should  be  construed  as  and,  and  before  the  second  tax 
was  voted  and  levied,  the  first  levy  had  been  set  aside. 
Adams,  J.,  dissenting. 

Appeal  from  Ringgold  Circuit  Court. 

Fbiday,  December  12. 

AonoN  in  equity  to  restrain  the  collection  of  a  tax  voted 
and  levied  in  aid  of  the  construction  of  the  Leon,  Mt.  Ayr  & 
Southwestern  railroad.  Trial  to  the  court,  and  judgment 
restraining  the  collection  of  the  tax.     The  defendants  appeal. 

LaughUn  cfe  Campbell  and  W,  W.  Baldwin^  for  appel- 
lants. 

Nourae  db  Kauffman^  for  appellees. 

Seevbbs,  J. — I.     The  validity  of  the  tax   in   question  is 

assailed  on  two  grounds.     The  first   to  which   we   turn  our 

attention  is  based   on  the  followinfi^  facts:    In 

1.  township:  ir      a  1 

whwi«>m-  IS*^,  Mt.  Ayr  township  embraced  the  incx)rpor- 
piS^^of  **^  \^ow\!L  of  Mt.  Ayr,  and  certain  other  territory, 
toxin^^dof  Ii^  April  of  that  year,  the  board  of  supervisors, 
'^'^^^  in  pursuance  of  law,  divided  said  township, 
so  that  the  territory  outside  of  the  town  should  constitute  a 
separate  township,  to  be  be  known  as  Foe  township.  At  the 
general  election  in  October  following,  officers  were  duly 
elected  for  the  township  of  Poe.  The  petition  for  the  tax  in 
question  was  presented  to  the  trustees  of  Mt.  Ayr  township 
in  November,  1878.  The  election  was  held  in  December,  at 
the  court-house  in  the  township  of  Mt.  Ayr,  and  the  tax  was 
then  voted.  No  election  was  ordered  or  held  within  the 
territory  constituting  the  township  of  Poe.  Some  of  the 
plaintiffs  are  residents  of  and  tax-payers  in  the  last-named 
township,  and  it  is  insisted  that  they  cannot  be  compelled  to 
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pay  the  tax,  because  no  sufficient  notice  of  an  election  was 
given,  and  no  election  held  in  the  township  of  Poe.  The 
solution  of  this  question  depends  on  the  fact  whether,  at  the 
time  the  notice  was  given  and  the  election  held,  there  was  in 
existence  any  such  organization  as  the  township  of  Poe.  The 
statute  provides  that,  upon  the  presentation  of  the  proper 
petition,  the  board  of  supervisors  shall  divide  the  township 
into  two  townships,  "but,  except  for  election  purposes, 
including  the  appointment  of  all  judges  and  clerks  of  election 
rendered  necessary  by  the  change,  such  division  shall  not 
take  effect  until  the  first  of  January  ensuing."  Oode,  §  384. 
Under  a  similar  state  of  facts,  it  was  held  in  Lamb  v.  Bur- 
lington^  C.  R,  <&  M.  R.  Co.,,  39  Iowa,  333,  that  the  organi- 
zation of  the  new  township  could  not  be  regarded  as  complete 
until  the  first  day  of  January  following  the  electi9n  of  the 
township  officers.  But  it  is  urged  that  in  that  case  the 
meaning  of  the  words  "  for  election  purposes"  was  not  deter- 
mined; and  it  is  insisted  that  any  special  election  which 
affects  the  residents  or  the  tax-payers  must  be  held  in  the 
new  township. 

Section  791  of  the  Oode  provides  that  "  the  provisions  relrft- 
ing  to  general  elections  shall  govern  special  elections,  except 
where  otherwise  provided  by  law."  The  election  at  which 
the  tax  was  voted  was  a  special  election,  and,  as  the  general 
election  for  the  election  of  officers  must  be  held  in  the  new  town- 
ship, it  is  insisted  that  the  special  election  must  also  be  held 
there.  But  the  statute  under  which  the  special  election  was 
held  provides  that  the  notice  therefor  "  shall  specify  the  time 
and  place"  at  which  it  shall  be  held.  It  may,  therefore,  be 
held  at  a  place  other  than  where  the  general  election  is  held, 
unless  such  place  is  manifestly  unsuitable.  Besides  this,  the 
words  "  for  election  purposes,"  in  section  384,  must,  we  think, 
be  construed  to  refer  alone  to  the  first  election  of  officers  in 
the  new  township,  as  defined  in* the  five  sections  of  the  Code 
following  section  384.  There  is  no  provision  of  the  statute 
which  authorizes  or  contemplates  any  election  in  the  new 
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township,  except  that  for  the  election  of  officers,  prior  to  Jan- 
uary following  such  election.  As  the  old  township  organiza- 
tion continues  to  exist,  all  special  elections  contemplated  or 
authorized  by  law  to  be  held  prior  to  the  contemplated 
organization  of  the  new,  must  be  held  in  the  old  or  original 
township. 

II.     The  second  ground  upon  which  it  is  claimed  the  tax 

is  illegal  is,  that  the  power  conferred  upon  the  electors  of  the 

township  to  vote  the  tax  was  exhausted  when  the 

2.  TAX  in  aid        ,.^  ,,,       m.      /.  -»        .-.^.•^ 

of  railroad:      electiou  was  held.     The  facts  are  that  in  1877  a 

Ave  per  cent 

•  tox wiienmSt  **^  ^^  ^^®  P®^  ^^^^  ^^  voted  upon  the  taxable 
sSSute  con-  property  of  the  township,  i  n  aid  of  the  construction 
strued.  of  the  St.  Joseph,  Osceola  &  Des  Moines  Narrow 

Gauge  railroad,  which  had  been  duly  levied  by  the  board 
of  supervisors,  and  entered  on  the  treasurer's  books  for  col- 
lection, and  the  same  had  not  been  set  aside  or  annulled  on  the 
twenty-eighth  day  of  December,  1878,  when  the  tax  in  contro- 
versy was  voted  by  the  electors.  In  May,  1879,  the  board  of 
directors  of  the  St.  Joseph,  Osceola  &  Des  Moines  Narrow 
Gkiuge  Railroad  Company  passed  a  resolution  rescinding  and 
abandonig  the  tax  voted  in  aid  of  said  road,  and  in  June  fol- 
lowing the  board  of  supervisors  canceled  the  tax  in  pursuance 
of  the  said  action  of  the  board  of  directors.  Afterwards,  in 
September,  1879,  the  tax  in  controversy  was  levied  by  the 
board  of  supervisors,  and  shortly  thereafter  the  same  was 
entered  on  the  books  of  the  treasurer  for  collection.  It  appears, 
therefore,  that,  at  the  time  the  tax  in  question  was  voted,  a 
prior  tax  of  five  per  cent  had  been  voted  by  the  electors  and 
levied  by  the  board  of  supervisors,  and  that  the  same  had  not 
been  set  aside  or  abandoned;  but  that,  prior  to  the  levy  of  the 
tax  in  question,  the  prior  tax  had  been  set  aside,  abandoned, 
and  canceled.  The  tax  was  voted  under  the  authority  confer- 
red by  chapter  123  of  the  Acts  pf  the  Sixteenth  General 
Assembly,  (McClain's  Code,  369,)  and  it  is  therein  provided 
that  "  the  aggregate  amount  of  tax  to  be  voted  or  levied  under 
the  provisions  of  this  act  in  any  township      *         *         * 
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shall  not  exceed  five  per  centum  of  the  asBessed  value  of  the 
property  therein." 

The  question  is  fairly  presented  whether  the  power  to  vote 
a  tax  has  been  exhausted  when  a  prior  tax,  which  has  been 
voted  and  levied,  has  not  been  abandoned  or  canceled;  or 
whether  the  power  is  not  exhausted  until  the  tax  has  been 
levied  and  becomes  a  legal  charge.  In  other  words,  the  real 
question  is  one  of  power,  and  is  that  exhausted  by  the  vote 
of  the  electors?  It  is  said  by  counsel  that  the  circuit  court 
held  that  the  power  was  exhausted  by  the  vote,  and  based  the 
ruling  on  Dumphy  v.  Supei^msors  of  Uumboldt  Co,^  58 
Iowa,  273.  But  that  case  simply  holds  that,  when  a  tax  of 
five  per  cent  "has  been  voted,  levied  and  collected,"  the 
power  is  exhausted;  and  it  was  said  by  Beck,  J.,  in  that  case, 
that  the  conclusions  reached  "  are  not  to  be  understood  as 
applicable  to  cases  wherein  taxes  have  been  voted  and  levied 
and  afterwards  for  any  cause  are  abandoned,  or  cannot  be  col- 
lected." The  cited  case  cannot,  therefore,  be  regarded  as 
decisive  of  the  question  to  be  determined  in  the  present  case. 

In  the  construction  of  a  statute,  the  object,  purpose  and 
intent  must  be  considered,  and  particular  words  used  should 
be  construed  with  reference  to  the  purpose  in  view  in  enact- 
ing the  statute.  The  real  intent  of  a  statute,  if  it  can  with 
reasonable  certainty  be  ascertained,  will  prevail  over  the 
literal  sense  of  the  words  employed.  District  Township  v. 
Dubuque^  7  Iowa,  262;  Tullt/  v.  BeauUen^  10  Id.,  187; 
Dilger  v.  Palmery  60  Id.,  117.  The  primary  object  of  the 
statute  under  consideration  was  to  enable  the  people  of  a  city 
or  township,  by  the  imposition  of  a  tax  on  their  property,  to 
so  materially  contribute  to  the  construction  of  a  railroad  that 
the  same  would  be,  within  a  time  fixed  by  the  electors,  com- 
pleted and  operated  to  some  point  so  near  such  township  or 
city  as  to,  in  the  judgment  of  the  electors,  be  beneficial  to 
them.  To  merely  vote  a  tax,  or  to  vote  that  a  certain  amount 
should  be  raised  by  taxation,  would  never  accomplish  such  a 
result.     While,  under  the  statute,  it  is  essential  that  the  tax 
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should  be  voted,  this  alone  does  not  create  a  tax.  Before 
there  can  be,  in  any  just  sense,  a  tax,  there  must  be  a  levy. 
The  statute  under  consideration  provides  that  the  board  of 
supervisors  shall  "  levy  such  taxes  as  are  voted."  When  this 
is  done,  and  not  until  then,  is  there  a  charge  on  the  property 
of  any  individual.  The  levy  is  just  as  essential  to  the  valid- 
ity of  the  tax  as  the  vote.  In  fact,  if  there  was  no  levy  by 
the  proper  authority,  the  tax  and  all  proceedings  based 
thereon  would  be  invalid  and  absolutely  void.  McC ready  v. 
Sexton,  29  Iowa,  356;  Early  v.  WhiMingJiam,  43  Id.,  162. 
Until  the  levy,  it  cannot  be  said  that  there  was  a  tax  in  exist- 
ence; yet  the  statute  speaks  of  voting  a  tax.  The  latter  word 
is  used  simply  as  a  convenient  name  given  the  subject-matter, 
to  be  brought  into  existence  by  the  statute  or  power  conferred. 
The  statute  does  not  mean  that  the  simple  vote,  without  more, 
creates  a  tax.  So,  when  the  statute  provides  that  the  aggre- 
gate amount  of  tax  to  he  voted  or  levied  shall  not  exceed  five 
per  cent,  it  simply  means  that  the  amount  which  may  be 
contributed  to  the  designated  purpose  shall  not  exceed  the 
amount  named. 

The  statute  should  be  construed  as  if  written  thus:  The 
aggregate  amount  of  tax  "  to  be  voted  and  levied"  shall  not 
exceed  five  per  cent.  In  the  construction  of  statutes,  the 
words  *<and"  and  "or"  are  convertible,  as  the  sense  may 
require,  even  in  a  criminal  statute,  where  a  strict  construction 
usually  prevails.  State  v.  Myers,  10  Iowa,  448;  State  v. 
Brandt,  41  Id.,  593.  In  Boylesv.  Mc Murphy,  55  111.,  236, 
"  or"  was  construed  as  "  and."  In  favor  of  this  construction 
several  reasons  may  be  given:  (1)  Because,  as  has  been 
shown,  there  cannot  be  any  aggregate  amount  of  taxes  until 
the  essential  requisites  of  the  power  of  taxation  have  been 
ex^uted.  (2)  If  the  vote  exhausts  the  power,  then  the  spirit, 
meaning  and  intent  of  the  statute  will  be  nullified;  because 
it  must  follow,  if  the  statute  is  literally  construed,  that  the 
electors  can  vote  but  one  five  per  cent  tax,  although  the  road 
in  aid  of  which  the  tax  was  voted  is  never  constructed,  and 
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has  been  wholly  abandoned.  And  (3)  if  the  vote  exhausts 
the  power,  then  it  matters  not  if  the  election  was  illegally 
held,  and  the  tax  voted  absolutely  void.  If  the  power  is 
exhausted  by  the  vote,  then  the  electors  must  know  before 
the  election  that,  if  aid  is  voted,  the  road  will  certainly  be 
constructed.  This  never  can  be  known  with  certainty;  and 
it  is  well  known  that  many  railroads,  when  prospected,  were 
experiments,  but  are  now  prosperous  corporations.  Many 
other  prospected  enterprises  have  failed  to  be  constructed, 
and  it  is  probable  that  such  will  be  the  case  in  the  future. 
The  electors  can  readily  protect  themselves  by  providing  that 
no  part  of  the  tax  shall  become  due  and  payable  until  the 
road  is  completed.  They  then  get  that  for  which  they 
contracted.  This  was  done  in  this  case.  The  road  was  con- 
structed, and  the  plaintiffs  had  knowledge  that  this  was  being 
done  on  the  faith  that  the  tax  voted  by  them  would  be  paid; 
but  they  took  no  steps  to  have  the  tax  declared  illegal  until 
after  the  road  was  constructed,  and  they  were  daily  receiving 
the  advantages  which  constituted  the  inducement  to  them  in 
voting  the  tax.  Cogent,  equitable  reasons,  therefore,  impel 
us  to  say  that  we  are  not  disposed  to  be  astute  in  finding 
a  technicality  upon  which  to  base  the  deduction  that  the  tax 
in  question  is  not  collectible. 

"When  the  tax  in  question  was  levied,  no  other  tax  in  aid 
of  a  railroad  was  in  existence.  Therefore,  the  aggregate  of 
taxes  never  exceeded  five  per  cent,  and  we  are  content  to  rest 
our  conclusion  on  the  construction  of  the  statute  which  we 
have  adopted. 

Kevebsed. 

Adams,  J.,  dissenting.  Where  a  tax  of  five  per  cent  has 
been  voted  and  levied,  as  in  this  case,  I  do  not  think  that  the 
electors  of  the  township  have  power  to  vote  an  additional  tax 
until  the  former  levy  has  been  set  aside,  or  the  tax,  for  some 
reason,  has  become  uncollectible.  The  majority  seems  to 
treat  the  vote  in   question  as  a  provisional  vote;  that  is,  a 
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vote  that  was  to  become  binding  if  the  former  valid  tax 
should  be  set  aside.  But  I  know  of  no  law  by  which  the  elect- 
ors can  properly  be  called  upon  to  vote  provisionally.  If 
this  can  be  done  once,  it  can  be  done  any  namber  of  times. 
I  think  that  the  election  was  irregular,  and  cannot,  for  that 
reason,  be  deemed  a  fair  exposition  of  the  will  of  the  electors. 


Malonb  v.  The  Burlinoton,  Cedar  Rapids  &  Noethebit 
Railway  Company. 

1.  Haiiroads:  injury  to  employe  by  co-employe:  negligence:  lia- 
BrLiTY:  statute  applied.  An  employe  of  a  railroad  company  whoee 
duty  it  is  to  wipe  engines,  open  and  dose  the  doors  of  an  engine  house, 
and  remove  snow  from  a  tarn-table  and  connecting  tracks,  is  not-,  by 
reason  of  sach  duties,  in  any  proper  sense  employed  in  the  operation  of 
the  rivilroad,  within  the  meaning  of  section  1307  of  the  Code;  and  for  an 
injury  received,  while  performing  such  duties,  through  the  negligence 
of  a  co-employe,  he  cannot  recover  against  the  company,  under  the  pro- 
visions of  said  section,  notwithstanding  he  may  have  other  duties  to  per- 
form which  do  pertain  to  the  operation  of  the  road.  Deppe  v,  C,  R,  I. 
db  P.  R*y  Co.,  3G  Iowa,  52,  distinguished,  as  having  been  decided 
under  a  different  statute. 

Appeal  from  Linn  Distriot  Court. 

Feiday,  December  12. 

This  is  an  action  for  the  recovery  of  damages  caused  by  a 
personal  injury  sustained  by  plaintiff  while  in  the  employ  of 
defendant;  the  injury  being  caused  by  the  negligence  of  a 
co-employe.  The  verdict  and  judgment  were  for  defendant, 
and  plaintiff  appeals. 

Blake  <&  Hormel^  for  appellant. 

Samuel  K.  Tracij^  for  appellee. 

Reed,  J. — It  was  proven  on  the  trial  that,  at  the  time  he 
Vol.  LXV— 27 
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received  the  injury  complained  of,  plaintiff  was,  and  for  some 
years  had  been,  in  defendant's  employ  as  a  wiper;  that  his 
duties  were  to  clean  the  engines  when  they  were  brought  in 
off  the  road,  to  open  the  doors  of  the  engine-house  to  admit 
the  passage  of  engines  into  and  out  of  the  house,  and  close 
the  same  after  the  engines  had  passed;  to  turn  the  turn-table; 
to  shovel  the  snow  from  the  turn-table  and  tracks  leading  to 
the  engine-house  into  a  dumpy  or  hand  car,  and  move  the 
same  to  some  convenient  and  accessible  place  on  the  main 
track  over  which  the  trains  passed,  and  there  shovel  the  snow 
from  the  dumpy;  that  on  the  night  of  the  accident  plaintiff 
and  a  foreman  and  another  wiper  went  to  the  doors  of  the 
engine-house  for  the  purpose  of  opening  them  to  admit  tlie 
passage  of  an  engine  which  had  just  come  in. 

There  are  two  doors  at  the  entrance  of  the  engine-house, 
which,  when  being  opened,  swing  outward  from  the  center  of 
the  entrance.  The  parties  had  difficulty  in  opening  them  on 
the  occasion  in  question,  owing  to  an  accumulation  of  ice  on 
the  ground  immediately  outside  of  the  door;  and  they  took 
picks  and  removed  a  portion  of  tlie  ice,  when  they  were 
enabled  to  open  them  without  accident,  and  the  engine  passed 
in.  They  then  attempted  to  close  the  doors.  Plaintiff  took 
hold  of  one  door,  and  closed  it  without  difficulty;  but  the 
other  parties  had  difficulty  in  closing  the  other,  and  the  other 
wiper  placed  a  crowbar  under  it,  for  the  purpose  of  raising  it 
to  enable  it  to  pass  over  the  ice.  In  doing  this  he  lifted  it 
off  the  hinges,  and  it  fell  upon  plaintiff,  inflicting  the  injuries 
complained  of.  At  the  time  the  door  fell  upon  him,  plaintiff 
was  standing  on  the  track  leading  into  the  engine-house,  it 
being  his  duty  to  remain  there  and  assist  in  closing  the  door; 
and  he  was  not  guilty  of  any  negligence  which  in  any  man- 
ner contributed  to  the  injury.  As  there  was  no  conflict  in 
the  evidence  as  to  the  character  of  the  duties  which  devolved 
upon  plaintiff  by  virtue  of  his  employment,  or  as  to  the  cir- 
cumstances under  which  the  injuries  were  received,  the  court 
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ruled,  as  matter  of  law,  that  he  could  not  recover,  and  directed 
the  jury  to  find  for  defendant. 

The  case  has  once  before  been  in  this  court.  61  Iowa,  326. 
On  the  former  orial  the  district  court  instructed  the  jury 
that,  if  plaintiff's  duty  was  to  open  and  close  the  doors  to 
the  engine-house,  and  while  he  was  in  the  performance  of 
that  duty  he  was  injured  by  one  of  the  doors  falling  upon 
him,  and  this  was  occasioned  by  the  negligent  act  of  a 
co-employe  in  lifting  said  door  from  its  hinges,  he  was  entitled 
to  recover.  But  it  was  held  by  this  court  that  this  instruc- 
tion was  erroneous,  and  the  judgment  was  reversed.  In 
addition  to  the  facts  established  on  the  first  trial,  it  was 
proved  on  the  second  trial  that  plaintiff  was  required,  when 
opening  or  closing  the  doors  of  the  engine-house,  to  stand  on 
the  track  leading  into  the  building.  Also,  that  it  was  his 
duty  to  turn  the  turn-table,  and  remove  tl>e  snow  from  the 
turn-table  and  tracks  leading  into  the  engine-house.  It  is 
now  contended  by  counsel  for  plaintiff — Firsts  that  our  hold- 
ing on  the  former  appeal  is  not  necessarily  conclusive  of 
plaintiff's  right  to  recover  on  the  facts  as  proved  on  that 
trial;  or,  if  this  is  not  so,  Second^  that  the  facts  proved  on 
the  second  trial  distinguish  the  case  from  that  made  on  the 
former  trial,  and  bring  it  within  the  provision  of  section  1307 
of  the  Code.  The  instruction  given  on  the  former  trial  held 
that,  if  plaintiff  was  injured  while  in  the  performance  of  his 
duty  of  opening  or  closing  the  doors,  and  the  injury  was 
caused  by  the  negligence  of  a  co-employe  in  lifting  the  door 
from  its  hinges,  he  was  entitled  to  recover.  This  was  held 
erroneous  on  the  grounds  (1)  that  the  particular  duty  in 
which  he  and  his  co-employe,  whose  negligence  caused  the 
injury,  were  engaged  at  the  time  of  the  accident  did  not  per- 
tain to  the  business  oi  operating  the  railroad;  and  (2)  neither 
that  particular  duty,  nor  any  other  which  the  nature  of  his 
employment  required  him  to  perform,  as  shown  by  the  evi- 
dence, brought  him  within  the  class  of  employes  who  are 
engaged  in  the  business  of  operating  the  railroad.     The  con- 
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strnction  which  has  been  pat  by  the  adjadications  of  this 
court  upon  the  statute  under  which  the  liability  of  railroad 
companies  to  employes  for  injuries  caused  by  the  negligence 
of  co-employes  arises,  is  that  it  affords  a  remedy  only  to  such 
employes  as  are  employed  at  the  time  of  receiving  the  injury 
in  the  business  of  operating  the  railroad;  (Deppe  v.  Chicago^ 
R.  /.  c6  P.  R.  Co,,  36  Iowa,  52;  Schroder  t?.  Same,  41  Id., 
'n44;  Smith  v,  Burlington,  C.  R.  do  N.  R.  Co,,  59  Id.,  73; 
Foley  V,  Chicago,  R.  L  cfe  P.  R.  Co.,  64  Id.,  664;)  and  the 
holding  that  the  facts  proved  showed  that  plaintiff  was  not 
so  engaged  at  the  time  of  the  injury  necessarily  concludes  all 
right  of  recovery  upon  those  facts. 

We  come,  then,  to  the  question  whether  the  facts  proved 
on  this  trial  bring  the  case  within  the  statute,  and  we  think 
it  clear  that  neither  the  wiping  of  the  engines,  nor  the  open- 
ing and  closing  of  the  doors  of  the  engine-house,  nor  the 
removing  of  the  snow  from  the  turn-table  and  tracks,  in  any 
proper  sense  pertain  to  the  operation  of  the  road.  The  only 
duty  whicli  plaintiff  was  required  by  his  employment  to  per- 
form, which  it  can  be  claimed  at  all  pertains  to  the  operation 
of  tlie  railroad,  was  that  of  turning  the  turntable.  As  we 
understand  it,  this. table  is  a  circular  platform,  so  constructed 
and  supported  that  it  may  be  turned  upon  its  center. 
There  is  a  track  leading  to  it  from  the  main  track  of  the 
road,  and  from  it  other  tracks  radiate  as  from  a  center,  lead- 
ing into  the  different  stalls  in  the  engine-house,  and  there  are 
rails  upon  it.  "Wlien  an  engine  is  to  be  run  from  the  main 
track  into  the  house,  the  table  is  so  adjusted  as  to  connect 
the  rails  on  the  table  with  the  track  leading  from  the  main 
track.  The  engine  is  then  run  upon  the  table,  which  is  then 
turned  until  connection  is  made  between  the  rails  on  it  and 
one  of  the  tracks  leading  into  the  engine-house,  when  the 
engine  is  run  into  the  building;  and  engines  are  taken  from 
the  engine-house  to  the  main  track  in  the  same  manner. 

Plaintiff's  duty  was  tQ  turn  the  table  and  make  these 
adjustments  at  times  when  engines  were  being  run  between 
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the  main  track  and  engine-house.  His  duty  in  that  regard 
was  somewhat  similar  to  that  performed  by  a  switchman  in 
adjusting  the  switches  to  permit  the  passage  of  trains  from 
the  main  line  to  the  side  tracks,  and  we  think  it  may  be  said 
that  in  performing  this  duty  he  was  engaged  in  the  operation 
of  the  road,  just  as  the  switchman  is  engaged  in  its  operation 
when  he  adjusts  the  switch.  Each,  in  the  performance  of  the 
duty  assigned  him,  does  an  act  which  is  necessary  to  be  done 
in  the  use  and  operation  of  the  road,  and  if  either  should  be 
injured  while  in  the  performance  of  the  duty,  in  consequence 
of  the  neglect  or  mismanagement  or  willful  wrong  of  a 
co-employe  who,  at  the  time,  was  also  engaged  in  the  opera- 
tion of  the  road,  he  would  probably  have  a  remedy  therefor, 
under  the  statute  against  the  company.  But  plaintiJQT  did 
not  receive  the  injury  of  which  he  complains  while  in  the 
l)erformance  of  that  duty,  but  it  was  inflicted  while  he  was  in 
the  performance  of  another  duty,  which,  as  we  think,  was  iu 
no  manner  connected  with  the  operation  of  the  road.  It  is 
insisted,  however,  that  his  employment  was  entire,  and,  as 
part  of  his  service  related  to  the  business  of  operating  the 
road,  he  has  his  remedy  under  the  statute,  even  though  the 
injury  was  not  sustained  while  in  the  performance  of  that 
particular  part  of  the  service.  The  case  of  Deppe  v.  Chi- 
cago^ R,  I,  db  P,  R.  Oo,^  supra^  is  relied  on  as  sustaining  this 
view,  and  it  must  be  admitted  that  some  things  are  said  in 
the  opinion  in  that  case  which  seem  to  favor  this  claim. 

But  we  think  the  question  is  materially  aflfected  by  an 
amendment  of  the  statute  which  has  been  enacted  since  that 
decision.  That  case  was  decided  under  section  7,  chapter 
169,  Acts  1862,  which  is  as  follows:  "Every  railroad  com- 
pany shall  be  liable  for  all  damages  sustained  by  any  person, 
including  employes  of  the  company,  in  consequence  of  any 
neglect  of  the  agents,  or  by  any  mismanagement  of  the 
engineers  or  other  employes  of  the  corporation,  to  any  person 
sustaining  such  damage."  The  present  statute  is  section 
1307  of  the  Oode,  which  Is  as  follows:     '^  Every  corporation 
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operating  a  railroad  shall  be  liable  for  all  damages  sastained 
by  any  person,  including  employes  of  such  corporation,  in 
consequence  of  the  neglect  of  agents,  or  by  any  mismanage- 
ment of  the  engineers  or  other  employes  of  the  corporation, 
and  in  consequence  of  the  willful  wrongs,  whether  of  com- 
mission or  omission,  of  such  agents,  engineers  or  other 
employes,  when  such  wrongs  are  in  any  manner  connected 
with  the  use  and  operation  of  any  railway  on  or  about  which^ 
they  shall  be  employed."  And  this  statute  was  in  force  at 
the  time  plaintiff  received  the  injuries  in  question.  In  con- 
struing this  section  in  Foley  v.  ChioagOy  R.  I.  i&  P.  R.  Co,y 
supra^  we  held  that  the  term  "  such  wrongs,"  in  the  latter 
clause  of  the  section,  did  not  relate  alone  to  the  willful 
wrongs  spoken  of  in  the  ])receding  clause,  but  that  it  related 
as  well  to  the  mismanagement  and  negligence  spoken  of  in 
the  former  part  of  the  section.  Under  this  construction,  it 
is  apparent  that  the  last  clause  of  the  section  creates  a  limi- 
tation as  to  the  class  of  acts  forwhich  the  company  is  liable, 
which  did  not  exist  under  the  former  statute.  The  liability 
created  by  the  act  of  1862  is  expressed  in  general  terms.  By 
it  the  company  is  made  liable  for  all  damages  sustained  by 
any  person  in  consequence  of  any  mismanagement  or  neglect 
of  its  employes.  The  acts  or  omissions  of  its  employes  for 
which  it  would  be  liable  would  be  such,  of  course,  as  the 
employes  should  commit  in  the  course  of  their  employment; 
but  its  liability  is  not  otherwise  limited  by  the  act;  while, 
under  the  present  statute,  its  liability  is  limited  to  such 
damages  as  are  occasioned  by  the  negligence  or  mismanage- 
ment or  willful  wrongs  of  its  employes,  which  are  connected 
with  the  use  and  operation  of  the  railroad  on  or  about  which 
they  are  employed. 

To  meet  the  objection  that  the  act  of  1862  created  a  rule 
of  liability  which  was  applicable  to  railroad  companies  alone, 
and  did  not  affect  other  employes  under  precisely  the  same 
circumstances,  and  that  it  was,  therefore,  class  leglislation, 
and  in  violation  of  the  state  constitution,  the  court  in  Dejppe^s 
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Ca9e  construed  the  act  as  creating  a  remedy  only  in  favor  of 
that  class  of  employes  who  were  engaged  in  the  hazardous 
business  of  operating  railroads,  and  the  correctness  of  the 
holding  of  that  case  on  that  question  is  not  doubted.  But 
the  subsequent  legislation  has  established  a  new  rule  as  to  the 
class  of  acts  for  which  the  companies  are  liable.  So  that,  to 
entitle  an  employe  now  to  recover  against  the  company  for 
injuries  which  he  has  sustained  in  consequence  of  the  negli- 
gence or  mismanagement  or  willfulness  of  a  co-employe,  he 
must  show  (1)  that  he  belonged  to  the  class  of  employes  to 
whom  the  statute  affords  a  remedy;  and  (2)  that  the  act 
which  occasioned  the  injury  was  of  the  class  of  acts  for 
which  a  remedy  is  given.  We  think  it  very  clear  that  the 
plaintiff  has  failed  to  establish  the  latter  fact. 

The  district  court,  therefore,  rightly  directed  the  jury  to 
find  for  defendant. 

Affibmbd. 


MyEBS   v.    MUNSON. 


Contract  in  Writing:  two  papers  considbrbd  together:  parol 
TO  vary:  rule  applied.  The  written  agreement  of  the  parties  to  a 
contract  is  conclasively  presumed  to  be  their  final  agreement,  and  anj 
parol  agreement  inconsistent  therewith  to  have  been  waived.  Barhydi 
r.  Bonney,  55,  Iowa,  717.  And  bo,  where  two  papers  are  to  be  con- 
sidered together  as  being  parts  of  the  same  transaction,  and  as  consti- 
tuting together  the  agreement  of  the  parties,  they  inust  bpeak  for  them- 
selves, and  the  agreement  which  they  together  contain  cannot,  be  varied 
by  proof  of  a  contemporaneous  parol  agreement.  Where,  therefore, 
defendant  conveyed  to  plaintiff,  with  covenant  against  incumbrances, 
property  encumbered  with  a  permanent  easement,  and  plaintiff  sued  on 
the  covenant  for  the  breach  thereof,  and  the  answer  set  up  another 
writing,  as  a  part  of  the  same  transaction,  but  which  contained  no  lim- 
itation of  the  covenant,  and  also  set  up  a  contemporaneous  parol  agree- 
ment that,  in  consideration  of  such  writing,  the  easement  was  to  be 
excepted  from  the  covenant,  held  that  the  answer  was  bad  on  demurrer, 
because  proof  of  the  parol  agreement  could  not  be  admitted. 
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2.  Vendor  and  Vendee:  breach  of  covenant:  dahaobs:  evidence: 
FORMER  JUDGMENT.  Where  defendant  conveyed  to  plaintiff,  with  a 
covenant  a^fainat  incumbrances,  property  encumbered  with  a  perpetnal 
easement,  and  plaintiff  sold  to  another,  with  like  covenant,  and  that 
other  sued  plaintiff  for  a  breach  of  his  covenant,  and  recovered  judg- 
ment for  $500,  and  plaintiff,  in  this  action,  sued  defendant  on  his  coven- 
ant for  a  like  breach,  held  that  the  record  of  the  judgment  was  not 
admissible  in  evidence  for  the  purpose  of  proving  the  amount  of  damages 
to  which  plaintiff  was  entitled;  because  the  breach  in  each  case  was 
contemporaneous  with  the  covenant,  and  the  covenants  were  of  different 
dates,  and  the  damages  in  each  case  had  to  be  computed  with  reference 
to  the  time  of  the  breach,  and  the  market  value  of  the  property  at  that 
time. 

8.  : :  :  attorney's  fees.    In  such  case,  plaintiff  was 

not  entitled  to  recover  what  he  had  paid  for  attorney's  fees  in  defending 
against  the  action  brought  against  him  for  a  breach  of  his  covenant, 
notwithstanding  he  had  notified  defendant  of  the  first  action,  and  re- 
quested him  to  defend  therein,  and  he  failed  so  to  do. 

Appeal  f^rom  Buchu7ian  Circuit  Court. 

Fbiday,  December  12. 

AonoN  for  the  breach  of  a  covenant  of  warranty  in  a  deed. 
There  was  a  trial  to  the  court,  and  judgment  was  rendered 
for  the  plaintiff.     The  defendant  appeals. 

Zake  (&  Harmon  and  C.  E.  Ransier^  for  appellant. 

E.  E.  Ilasner^  for  appellee. 

Adams,  J. — The  premises  in  question  consisted  of  im- 
proved property  in  the  city  of  Independence.  They  were 
sold  and  conveyed  by  the  defendant  to  the  plaintiff  by  deed 
with  full  covenants,  and  afterwards  they  were  sold  and  con- 
veyed by  like  deed  by  the  plaintiff  to  one  McGowen.  At  the 
time  of  the  conveyances  there  was  a  perpetual  easement  ex- 
isting upon  the  property  in  favor  of  the  lot  adjacent  thereto 
on  the  east,  to- wit,  the  right  on  the  part  of  the  owner  of  such 
lot  to  the  use  and  maintenance  of  a  stair- way,  hall-way,  etc. 
McGowen,  in  an  action  against  the  present  plaintiff  for 
breach  of  covenant,  recovered  $500,  which  the  plaintiff  has 
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paid.  The  preaeat  defendant  was  notified  of  the  action,  and 
requested  to  defend.  The  present  action  was  brought  to 
recover  the  sum  of  $500  and  interest,  and  the  costs  and 
expenses  incurred  and  paid  by  this  plaintiff  in  the  action 
brought  against  him  by  McGowen. 

I.  The  conveyance  to  the  defendant  was  made  by  one 
Hageman,  the  owner  of  the  lot  adjacent  on  the  east.  The 
1.  CONTRACT  easement  was  created  by  reservation  in'  the  deed 
twiTpapers  from  Hageman  to  the  defendant.  At  the  time 
getiier :  parol  of  the  execution  of  the  deed,  the  parties  entered 

to  vary:  rule     .  i         ,       -rr  ,        , 

appuod.  into  a  contract  whereby  Hageman  agreed  to  be  at 

one-half  the  expense  of  erecting  the  stairs  and  keeping  them 
in  repair.  When  the  defendant  conveyed  to  the  plaintiff,  he 
assigned  this  contract  to  him,  so  as  to  give  him  the  same 
rights,  under  the  contract  against  Hageman,  as  he  had  him- 
self possessed.  Having  thus  put  the  plaintiff  into  a  position 
to  call  upon  Hageman  to  assist  in  maintaing  the  stairs,  he 
seems  to  have  conceived  the  idea  that  he  might  safely  enough 
execute  to  him  a  deed  with  full  covenants,  and  not  incur  any 
liability  by  reason  of  the  stairway,  hall-way,  etc.  Possibly 
there  was  a  verbal  understanding  that  the  defendant  should 
not  incur  such  liability.  At  all  events,  he  set  up  in  his 
answer  the  assignment  of  the  contract,  and  averred  that  the 
assignment  was  a  part  of  the  same  transaction  in  which  the 
deed  was  made,  and  that  it  was  verbally  agreed  that  the 
assignment  should  be  a  full  settlement  of  any  damages  aris- 
ing by  reason  of  the  covenant  against  the  easement.  He  also 
averred,  in  substance,  that  it  was  verbally  agreed  that  the 
easement,  in  consideration  of  the  assignment,  should  be 
excepted  from  the  covenant.  The  plaintiff  demurred  to  so 
much  of  the  answer  as  set  up  by  these  defenses,  and  the 
demurrer  was  sustained.  The  defendant  assigns  the  ruling 
of  the  court  upon  the  demurrer  as  error. 

Where  two  papers  are  executed  as  parts  of  the  same  trans- 
action, it  may  be  conceded  that  they  should  be  read  together, 
and  construed  together,  and  it  may  be  that,  if,  when  taken 
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together,  they  do  not  show  upon  their  face  that  they  were 
parts  of  the  same  transaction,  sucii  fact  may  be  shown  by 
parol.  But,  when  the  two  papers  are  thus  connected,  they 
must  speak  for  themselves.  It  is  not  proper  to  go  further, 
and  contravene  the  papers  by  parol  evidence,  as  the  defend- 
ant woald  be  obliged  to  do  in  order  to  make  the  defense  upon 
which  he  relies.  The  deed  contains  an  unlimited  covenant 
against  incumbrances,  and  there  is  nothing  in  the  contract 
or  assignment  of  the  contract  which  tends  to  show  otherwise. 
Reading  the  deed  and  assignment  of  the  contract  together  as 
parts  of  the  same  transaction,  the  most  that  we  could  infer  is 
that  they  were  supported  by  the  same  consideration.  The 
plaintiff  would  appear  to  be  entitled  to  both  papers,  witli  all 
that  they  contain.  The  defendant  is  not  aided,  unless  he  can 
go  much  further  than  to  connect  the  two  papers.  He  needs 
to  go  outside  of  them  and  ingraft  by  parol  an  exception 
upon  the  covenant  against  incumbrances.  This  he  cannot  be 
allowed  to  do,  nor  can  he  be  allowed  to  do  what  is  substan- 
tially the  same  thing;  and  that  is,  to  show  that  the  damages 
arising  from  the  breach  of  the  covenant  were  settled  and 
discharged  by  the  assignment,  if  it  be  true,  as  averred  that 
the  assignment  and  deed  were  parts  of  the  same  transaction. 
Parties  cannot  be  supposed  to  enter  into  a  contract  which 
gives  an  immediate  right  to  damages,  and  in  the  same  con- 
tract to  settle  and  discharge  the  damages. 

We  do  not  forget  that  the  question  under  consideration 
arose  upon  demurrer,  and  that  all  facts  well  pleaded  are 
regarded  as  admitted.  But  the  written  agreement  of  the  par- 
ties is  conclusively  presumed  to  be  the  final  agreement,  and 
any  parol  agreement  inconsistent  therewith  to  have  been 
waived.  Barhydt  v.  Bonney^  55  Iowa,  717.  It  may  not  be 
improper  to  add  that  we  think  that  the  defendant's  position 
must  have  been  taken  somewhat  with  reference  to  the  fact 
that  the  taking  by  the  plaintiff  of  an  assignment  of  the  con- 
tract shows  clearly  that  he  had  knowledge  of  the  easement. 
We  have  no  doubt  that  the  defendant  supposed  that  the 
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plaiDtiff  acqaiesced  in  the  easement  in  such  sense  as  to  pre- 
clude him  from  setting  it  up  as  a  breach  of  a  covenant  in  the 
deed.  It  may  be  that  decisions  could  be  found  to  support 
the. position  that  he  was  precluded  by  his  knowledge  and 
acquiescence.  But  we  do  not  understand  such  position  to  be 
distinctly  taken;  and,  besides,  if  it  were,  it  would  be  against 
the  decided  weight  of  authority.  See  Rawle,  Gov.,  128,  and 
cases  cited.  In  our  opinion  the  court  did  not  err  in  sustain- 
ing the  demurrer. 

II.  Upon  the  trial  the  plaintiff  was  allowed,  against  the 
objection  of  the  defendant,  to  introduce  in  evidence  the  record 
2.  VENDOR  of  the  judgment  recovered  against  him  by  Mc- 
breach"of^'  Gowcn.  As  the  defendant  was  notified  of  Mc- 
daroages:*evi-  Gowcu's    actiou,    WO    have    no   doubt   that  the 

dence:  former  .  i     j    -•     i         i    «       , 

Judgment.  recovery  m  the  case  concluded  the  defendant  in 
regard  to  the  existence  of  the  easement.  But  the  existence 
of  the  easement  was  not  denied.  The  record,  then,  must 
have  been  introduced  for  the  purpose  of  proving  the  amount 
of  the  plaintiff's  damages.  The  plaintiff,  indeed,  insists  that  it 
was  proper  for  that  purpose.  But,  in  our  opinion,  this  posi- 
tion cannot  be  sustained.  The  plaintiff's  damages  might  be 
greater  or  might  be  less  than  McGowen's,  according  to  cir- 
cumstances. There  was  no  one  element  of  damages  precisely 
in  common  in  the  two  cases.  The  plaintiff  had  a  right  of 
action  before  McGowen's  action  was  brought.  "Where  there 
is  a  covenent  against  incumbrances,  as  in  this  case,  and  a 
breach  by  reason  of  the  existence  of  a  permanent  easement, 
the  covenantee,  immediately  upon  the  breach,  becomes 
entitled  to  receive  from  the  covenantor  such  sum  of  money  as 
would  be  to  him  a  just  compensation  for  the  injury.  Har- 
low V.  Thomas^  15  Pick.,  66.  In  determining  the  injury,  it 
would  be  proper  to  consider  how  much  the  value  of  the  prop- 
erty should  be  regarded  as  reduced  by  reason  of  the  easement. 
In  estimating  the  value,  the  general  market  value  should  be 
taken.  Wetherhee  v,  Bennett^  2  Allen,  428.  The  estimate 
should  be  made  as  of  the  time  of  the  breach.     Gathoart  v. 
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Bowman^  5  Pa.  St.,  317.  To  the  amount  of  original  damage 
sustained,  something  should  be  added  for  delay  in  payment. 
The  amount  to  be  added  is  the  reasonable  value  of  the  use  of 
the  money,  which,  under  our  statute,  is  conclusively  pre- 
sumed to  be  six  per  per  cent  per  annum.  The  principle  was 
decided  in  Hartshorn  v.  Burlington^  C.  H.  <&  JV.  IPy.  Co.j 
52  Iowa,  617. 

The  rules  above  set  forth,  it  appears  to  us,  were  applicable 
alike  in  McGowen's  case  and  in  the  case  at  bar.  If  this  is 
so,  the  same  amount  would  not  be  recoverable  in  each  case, 
except  by  accident.  It  is  unnecessary  to  elaborate,  but  it 
may  be  proper  to  say  that,  in  case  of  successive  conveyances 
with  a  covenant  against  incumbrances,  and  a  breach  of 
covenant  by  reason  of  a  permanent  easement,  it  may  easily 
happen  that  the  second  covenantee  would  be  entitled  to 
recover  more  than  the  first.  This  might  be  so  if  the  property 
had  become  enhanced  in  value.  The  damages  resulting  from 
an  easement,  where  property  is  taken  for  a  stair- way  or  other 
way,  are  substantially  in  proportion  to  the  value  of  the  prop- 
erty thus  occupied,  and,  where  there  are  breaches  of  success- 
ive covenants,  as  above  supposed,  the  damages,  as  we  have 
seen,  are  to  be  estimated  in  each  case  with  reference  to  the 
time  of  the  particular  breach  in  question.  We  are  of  the 
opinion,  therefore,  that  the  record  of  McGk)wen's  judgment, 
not  being  needed  as  evidence  to  establish  the  fact  of  the  ease- 
ment, such  fact  being  admitted  in  the  answer,  was  not 
admissible  for  any  purpose. 

III.  Tlie  court  allowed  a  recovery  for  attomey^s  fees  paid 
by  the  plaintiff  in  defending  in  McGowen's  action.  In  this  we 

3,  — : :  think  that  the  ct>urt  erred.     Where  an  action  is 

ney'sfees.  brought  against  a  covenau tee  to  recover  possess- 
ion, and  judgment  is  rendered  for  the  plaintiff,  it  may  be  that, 
in  an  action  brought  by  the  covenantee  against  his  covenantor, 
he  should  be  allowed  to  recover  for  attorney's  fees  expended 
in  defending  the  former  action,  if  the  covenantor  was 
notified   of  the  action.     We  may  say,  however,  that  upon 
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such  a  question  the  authorities  are  divided,  and  we  do  not 
desire  to  intimate  an  opinion.  If  it  should  be  conceded  that 
attorney's  fees  in  such  case  would  be  recoverable,  the  con- 
cession would  not  aid  the  plaintiff.  His  defense  in  respect 
to  damages,  as  we  have  seen,  had,  properly  considered,  noth- 
ing in  common  with  the  defense  in  the  case  at  bar.  The 
expenses,  then,  which  this  plaintiff  incurred  in  making  his 
defense  in  that  case  ought  not  to  be  charged  upon  the  defend- 
ant in  this. 

Kevbbsed. 


Thompson  v.  Locke. 


1.  Contract:  rulb  of  construction:  situation  and  acts  of  par- 
ties: RULE  STATED  AND  APPLIED.  It  is  always  Competent,  in  constru- 
ing a  written  contract,  to  consider  the  situation  of  the  parties,  the  sub- 
ject-matter of  the  contract,  and  the  acts  of  the  parties  under  the  contract, 
as  showing  what  the  parties  understood  to  be  their  obligations;  and  this 
is  no  infringement  of  the  rule  that  the  contract  cannot  be  explained  or 
varied  by  parol.  And  so,  where  plaintiif  was  employed  by  defendant  to 
drive  piles  on  a  railroad  between  certain  points,  and  plaintiff  agreed  '*to 
push  said  driving  so  as  to  keep  out  of  the  way  of  the  track-layers;"  and 
**  to  drive  on  said  line  until  all  the  piles  are  driven  to ''  the  terminus  of  the 
road,  and  the  question  arose  whether  plaintiff  had,  by  virtue  of  said  lan- 
guage in  the  contract,  the  exclusive  right  to  drive  piles  on  said  line,  and 
it  was  shown  that,  when  he  began  work,  another,  to  his  knowledge,  and 
without  objection  on  his  part,  began  like  work  at  another  point  on  the  line, 
and  continued  such  work  over  a  large  portion  of  the  line,  and  that  plaintiff, 
without  objection,  accepted  help  from  such  other  person,  on  the  part  where 
he  (plaintiff)  was  engaged,  held  that  the  contract,  construed  in  the  light 
of  these  circumstances  as  indicating  the  intention  of  the  parties,  did 
not  give  plaintiff  the  exclusive  right  to  drive  the  piles  on  said  line. 

Appeal  from  Benton  Circuit  Cov/rt. 

Friday,  December  12. 

This  is  an  action  at  law,  by  which  the  plaintiff  seeks  to 
recover  damages  of  the  defendant  for  the  breach  of  a  written 
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contract  for  the  driving  of  piling  on  the  line  of  the  Burling- 
ton, Cedar  Rapids  &  Northern  Railroad  from  Clarion  to 
Estherville.  There  was  a  trial  by  jury,  and  a  verdict  and 
judgment  for  the  plaintiff  for  $920.     Defendant  appeals. 

Gilchrist  ds  Haines^  for  appellant. 

Nichols  cfe  Bumharrbj  for  appellee. 

RoTHBOOK,  Oh.  J. — ^The  following  is  a  copy  of  the  contract 
between  the  parties :  "  Articles  of  agreement  made  and  entered 
into  this  seventh  day  of  June,  1881,  between  James  B.  Locke, 
of  the  city  of  Vinton,  Benton  county,  state  of  Iowa,  of  the 
first  part,  and  J.  C.  Thompson,  of  the  city  of  Vinton,  Benton 
county,  state  of  Iowa,  of  the  second  part,  as  follows:  The 
party  of  the  second  part  agrees  to  commence  driving  piles,  as 
soon  as  notified  that  the  piles  are  on  the  ground  ready,  at  or 
near  Clarion,  on  the  line  of  the  Burlington,  Cedar  Rapids  & 
Northern  Railroad;  and  further  agrees  to  push  said  driving 
so  as  to  keep  out  of  the  way  of  the  track-layers,  so  that  the 
track-layers  will  not  have  to  wait  for  the  piles  to  be  driven ; 
and  further  agrees  to  drive  on  said  line  until  all  the  piles  are 
driven  to  Estherville,  that  being  the  terminus  of  the  road  this 
coming  fall;  said  driving  of  piles  to  be  done  subject  to  the 
approval  and  acceptance  of  the  engineer  in  charge  of  said 
road.  The  party  of  the  first  part  agrees  to  furnish  transpor- 
tation on  the  Burlington,  Cedar  Rapids  &  Northern  road, 
free  of  charge,  to  the  second  party;  also  to  furnish  piling  on 
the  ground  at  or  near  where  the  piling  are  to  be  driven.  Tlie 
first  party  agrees  to  keep  piling  on  hand,  so  that  the  second 
party  will  not  have  to  wait  for  piling.  The  party  of  the  first 
part  agrees  to  pay  the  second  party,  upon  the  engineer's 
monthly  estimate,  the  sum  of  seventeen  and  one-half  cents 
per  lineal  foot  of  piles  driven;  also  to  pay  over  to  said  second 
party,  upon  completion  of  contract,  all  moneys  due  him  for 
said  piling." 

It  is  conceded  that  the  plaintiff,  as  soon  as  notified,  pro- 
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ceeded  to  the  point  designated,  and  entered  upon  the  perform- 
ance of  the  contract.  He  charges  that  the  defendant  failed 
and  refused  to  furnish  piling  on  the  ground  as  he  agreed  to 
do,  and  refused  to  allow  plaintiff  to  drive  the  piling  when 
the  same  were  on  the  ground,  at  or  near  the  place  where  the 
same  were  to  be  driven.  The  defendant,  in  addition  to  a 
general  denial,  avers  that  he  fully  performed  the  contract  on 
his  part,  except  a  delay  on  one  occasion  in  furnishing  piling 
as  required  by  the  contract,  but  that  he  settled  with  and 
fully  paid  the  plaintiff  for  such  delay;  that  about  November 
24,  1881,  the  contract  was  abrogated  by  mutual  consent  of 
the  parties;  and  that  in  March,  1882,  a  full  and  complete  set- 
tlement of  all  matters  arising  thereunder  was  had  between  the 
parties,  and  plaintiff  was  then  paid  in  full  all  that  was  found 
to  be  due  to  him.  The  cause  was  tried  upon  the  theory  that 
by  the  contract  the  defendant  was  bound  to  allow  the  plaintiff 
to  drive  all  the  piling  between  the  points  therein  named,  and 
the  court  instructed  the  jury  as  follows:  ^^First.  Under  the 
written  contract  between  plaintiff  and  defendant,  and  upon 
which  plaintiff  brings  this  suit,  you  are  instructed  that  plaint- 
iff covenanted  and  agreed  to  drive  all  the  piling  on  the  line 
of  the  railroad  between  the  points  on  said  line  as  designated 
in  said  contract;  and  the  defendant  covenanted  and  agreed 
that  he  would  give  the  plaintiff  the  right  to  drive  all  of  said 
piling,  and  pay  him  therefor  seventeen  and  one-half  cents  per 
lineal  foot  of  the  piling  so  driven."  The  defendant  contended 
that  this  was  an  erroneous  construction  of  the  contract,  and 
he  excepted  to  the  above  instruction,  and  insisted  that  the 
defendant  was  bound  to  give  the  plaintiff  employment  on  the 
work  until  finished,  but  that  there  was  no  obligation  upon  his 
part  to  give  the  plaintiff  the  driving  of  all  the  piling. 

The  contract  does  not  expressly  provide  that  the  plaintiff 
was^o  have  the  exclusive  right  to  drive  all  the  piling.  He 
"agrees  to  drive  on  said  line  until  all  the  piles  are  driven  to 
Estherville."  It  appears  to  us  that  this  required  the  plaintiff 
to  remain  in  the  employment  of  the  defendant  until  all  the 
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work  should  be  finished,  and  to  drive  piling  wherever  required 
so  to  do  by  the  defendant  at  any  point  on  the  line.  The 
rights  of  the  parties  were  about  the  same  as  if  the  defendant 
had  hired  the  plaintiff,  with  his  pile  drivers,  to  drive  piles  at 
so  much  per  day,  and  that  plaintiff  should  continue  at  the 
work  until  it  should  be  completed  from  Clarion  to  Esther- 
ville.  The  only  provision  of  the  contract  which  leaves  this  con- 
struction doubtful  is  that  part  of  it  which  requires  the  plaint- 
iff to  push  the  work  so  as  to  keep  out  of  the  way  of  the  track 
layers.  Without  a  knowledge  of  the  work  to  be  done,  and 
of  the  acts  of  the  parties  under  the  contract,  there  would  be 
strong  grounds  for  holding  that,  under  this  provision,  the  par- 
ties  contemplated  that  the  plaintiff  was  to  drive  all  the  piling 
for  the  whole  distance.  But  it  is  always  competent,  in  con- 
struing a  contract,  to  show  the  situation  of  the  parties,  the 
subject-matter  of  the  contract,  and  the  acts  of  the  parties 
under  the  contract,  as  showing  what  the  parties  understood 
to  be  their  obligations;  and  this  is  no  infringement  of  the 
rule  that  the  contract  cannot  be  explained  or  varied  by  parol. 
"  When  the  terms  of  an  agreement  have  been  intended  in  a 
different  sense  by  the  parties  to  it,  that  sense  is  to  prevail 
against  either  party  in  which  lie  had  reason  to  suppose  the 
other  understood  it."  Code,  §  3652.  Now,  whether  the 
plaintiff  understood  that  he  had  the  right,  under  the  contract* 
to  drive  all  the  piling  between  the  points  named,  or  only  to 
work  on  the  job  until  it  was  completed,  it  is  very  plain  that 
he  had  good  reason  to  suppose  that  the  defendant  did  not 
understand  that  plaintiff  was  to  do  all  the  work. 

The  plaintiff  commenced  his  work  at  Clarion,  and  at  about 
the  same  time  one  Furgnson  commenced  driving  piling  at 
Livermore,  a  point  on  the  line  northwest  of  Clarion.  Fur- 
guson  had  a  contract  with  the  defendant.  The  plaintiff  knew 
before  he  commenced  work  that  some  one  was  to  drive  {filing 
on  the  same  line.  Furgnson  continued  at  work  from  Livermore 
northwest  on  the  line  all  of  the  summer  and  fall,  and  com- 
l)leted  the  work  up  to  near  Emmetsburg  by  the  time  plaintiff 
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reached  Livermore.  The  plaintiff  was  then  ordered  by  the 
defendant  to  move  up  to  Emmetsburg,  which  he  did,  and, 
after  doing  some  work  just  south  of  that  place,  he  moved  up 
north  of  the  town,  and  was  driving  piling  in  a  lake,  when, 
as  he  alleges,  the  defendant  refused  to  allow  him  to  continue 
on  the  work.  Now  the  material  part  of  these  acts  of  the  par- 
ties is  that  the  plaintiff  admits  that  he  knew  in  July  that 
Furgnson  was  at  work  at  or  near  Livermore,  and  he  knew 
that  Furguson  was  working  towards  Emmetsburg.  lie  tes- 
tified in  part  as  follows:  "I  did  not  request  Furguson  ta 
come  and  help  me  on  Des  Moines  river  bridge.  He  did  come 
and  drive  some  on  that  bridge  with  me.  I  did  not  request 
him  to  come,  nor  did  I  object  to  his  coming.  I  might  have 
told  Furguson  I  was  afraid  the  track-layers  would  catch  me. 
Furguson  came  down  to  see  me  about  coming  down  to  drive 
piling.  He  said  he  did  not  want  any  body  on  his  work,  and. 
he  did  not  want  to  go  on  anybody  else's  work  without  con- 
sent. I  said  I  supposed  there  was  as  much  work  as  we  all  could 
do ;  that  it  did  not  make  much  difference  where  he  worked." 

During  all  this  time  the  plaintiff  7nade  no  objection  or 
complaint  to  anyone  about  Furguson  working  on  the  line. 
This  shows  quite  clearly  what  the  parties  understood  by  the 
requirement  that  the  plaintiff  should  rush  the  work  and  keep 
out  of  the  way  of  the  track-layers.  He  was  required  to  do- 
this  upon  the  work  assigned  to  him  from  time  to  time.  Thia 
being  our  view  of  the  proper  construction  of  this  contract,  it 
follows  that  the  cause  must  be  reversed,  because  it  was  tried 
upon  an  entirely  different  theory. 

In  view  of  a  new  trial,  we  deem  it  proper  to  say  that  the 
plaintiff  has  no  ground  of  complaint,  and  no  proper  claim  for 
damages,  for  not  being  allowed  to  do  the  work  which  was 
done  by  Furguson  between  Livermore  and  Emmetsburg.  If 
he  was  wrongfully  turned  away,  and  refused  work  from 
Emmetsburg  to  Estherville,  and  until  the  job  was  completed, 
he  is  entitled  to  whatever  damages,  if  any,  he  sustained  from 
that  wrongful  act  and  breach  of  the  contract.  Keversed. 
Vol.  LXV— 28 
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1.  Tax  Sale  and  Deed:  notice  to  redeem:  person  to  whom  lakd 
18  taxed:  statute  construed.  When  the  person  to  whom  land  is  to 
be  taxed  has  been  ascertained  and  made  of  record  by  the  assessor,  and 
his  book  has  been  returned  to  the  county  auditor,  the  land  is  to  b<^ 
regarded  as  taxed  to  that  person,  within  the  meaning  of  section  894  of 
the  Code,  and  from  the  time  of  the  assessor's  return  until  the  tax  dupli- 
cate is  delivered  to  the  treasurer,  the  auditor *s  office  is  the  place  to  learn 
to  whom  the  land  is  taxed;  and  the  person  to  whom  the  land  is  thus 
taxed  is  entitled  to  the  notice  to  redeem  provided  by  said  section.  Until 
the  assessor's  return  is  made,  the  land  is  to  be  presumed  to  be  taxed  to 
the  same  person  as  tho  year  before.  Original  opinion,  63  Iowa,  686, 
adhered  to.    Reed  and  Adams,  J  J.,  dissenting. 

Appeal  from  Madison  District  Court. 
Friday,  December  12. 
Buiy  cfe  Wilkin,  for  appellants. 
MoCaughan  ds  Dahneyj  for  appellee. 

OPINION    ON   BEHEABING. 

Rothbock,  On.  J. — A  petition  for  rehearing  was  enter- 
tained in  this  case,  because  some  of  the  members  of  the  court 
were  inclined  to  doubt  the  correctness  of  the  principal  point 
in  the  original  opinion.  (63  Iowa,  686.)  The  question  has 
been  fully  argued  upon  the  rehearing,  and  the  whole  record 
has  been  again  examined  by  the  court,  and  in  the  light  of  the 
reargument  we  adhere  to  the  opinion  already  filed;  and  we 
do  not  deem  it  necessary  to  elaborate  the  discussion  of  the 
question  further  than  to  say  that,  the  object  of  the  law  being 
to  give  notice  to  the  owner  of  the  land,  it  is  the  duty  of 
the  purchaser  to  examine  the  records  and  ascertain  in 
whose  name  the  land  is  taxed.  This  record  is  to  be  found 
in  the  auditor's  office  long  after  the  levy  of  the  taxes  by 
the  board  of  supervisors,  and  until  the  tax-books  are  placed 
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in  the  hands  of  the  treasurer.  The  name  of  the  person  to 
whom  land  is  to  be  taxed  is  ascertained  and  made  of  rec- 
ord by  the  assessor,  and  is  to  be  found  in  the  andi tor's 
office,  and,  from  the  time  of  the  return  of  the  assessor  until 
the  tax  duplicate  is  delivered  to  the  treasurer,  the  auditor's 
office  is  the  place  where  the  information  upon  which  to  base 
the  notice  may  be  found.  •  If  we  were  to  take  the  phrase  "  is 
taxed  "  in  its  literal  sense,  there  would  be  a  time  between  the 
payment  of  the  tax  for  one  year  and  the  levy  of  the  tax  for 
the  next  year  when  the  land  would  not  be  taxed  to  any  one, 
and  we  think  it  may  be  properly  held  that  until  the  land  is 
listed  fbr  taxation  it  may  be  said  that  it  "is  taxed"  to  the 
same  person  as  in  the  previous  year;  but  when  it  is  listed  for 
taxation  in  the  name  of  another,  we  think  from  that  time  it 
may  properly  be  said  to  be  taxed  to  that  person,  in  view  of 
the  object  and  intent  of  the  statute. 

The  former  opinion  is  adhered  to,  and  the  decision  of  the 
district  court  is 

Affirmed. 

Reed,  J.,  dissenting.  In  my  opinion  the  land  was  not 
taxed  for  the  year  in  question  until  the  tax  for  that  year  was 
levied  by  the  board  of  supervisors. 

Adams,  J.,  concurs  in  this  dissent. 


Adams  v.  Snow. 


Tax  Sale  and  Deed :  notice  to  redeem  to  person  to  whom  land 
IS  assessed.  The  person  to  whom  land  is  assessed  when  notice  of  the 
expiration  of  the  time  for  redemption  from  tax  sale  should  be  given,  is 
the  person  to  whom  it  is  "  taxed/*  within  the  meaning  of  §  894  uf  the 
Code,  and  the  right  of  such  person  to  redeem  cannot  be  cut  off  by  a 
treasurer's  deed  made  in  the  absence  of  such  notice.  Heaton  v.  Knight^ 
63  Iowa,  686,  (S.  C.  ante,  p.  434,)  followed.  Reed  and  Adams,  J  J., 
dissenting. 
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2.  Taxes:  when  levied:  PRBSU!«>TtON.    The  statute  requires  taxes  to 

be  levied  in  September,  and  it  will  be  presumed  in  a  particular  case 
that  the  levy  was.  made  in  that  month. 

3.  ■  ASSBssicBirr:  CQANaa  ofnamb  by  auditor.    When  the  county 

auditor,  in  transcribing^  the  assessment  roll,  finds  land  taxed  to  one  not 
the  owner,  he  has  authority,  under  §  §  837,  841  of  the  Code,  to  sub- 
stitute the  name  of  the  owner  as  shown  by  tiie  plat  book  in  his  custody* 
and  such  assessment  to  the  owner  is  notice  to  a  pirchaser  at  tax  sale 
that  the  land  is  taxed  to  the  owner. 

4.  Tax  Sale  and  Deed:  redeicption:  tender.    Where  one  aeeks  to 

redeem  from  a  tax  sale  and  deed,  where  the  deed  is  void  for  want  of  the 
statutory  notice  to  redeem,  he  is  not  required  by  g  897  of  the  Code  to 
show  that  he  has  tendered  to  the  holder  of  the  deed  the  amount  nee- 
essary  to  redeem  the  land. 

Appeal  from  Glay  District  Court. 

Friday,  December  12. 

Action  in  chancery  to  enforce  the  right  of  redemption 
from  a  tax  sale  and  deed.  A  demarrer  to  the  petition  was 
sustained,  and,  plaintiff  refusing  to  amend  or  plead  further, 
her  petition  was  disn^issed.     She  now  appeals  to  this  court. 

Parker  c&  Richardson,  for  appellant. 

JE.  E.  Snow^  pro  se. 

Beck,  J. — I.  The  petition  alleges  the  following  facts: 
That  the  land  involved  in.  the  action  was,  in  1878,  sold  for  the 
taxes  of  1875, 1876  and  1877;  that  at  the  expiration  of  three 
years  from  the  date  of  the  sale  the  treasurer  executed  to  the 
purchaser  a  tax  deed;  that  no  notice  was  served  upon  any  one 
of  the  expiration  of  the  time  for  redemption,  and  no  proof 
of,  or  attempt  to  prove,  service  of  such  notice  was  made;  that 
an  affidavit  was  filed  showing  that  no  person  was  in  the  pos- 
session of  the  land;  that  after  the  execution  of  the  tax  deed 
the  grantee  therein  named,  who  was  the  purchaser  at  the  tax 
Sale,  conveyed  the  land  by  quitclaim  deed  to  {)laintiff8;  that 
prior  to  the  execution  of  the  tax  deed  the  assessor  of  the 
proper  township  had  assessed  the  land  for  taxation  to  one 
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Fulton,  as  the  owaer  thereof,  and  returned  his  assessment 
roll,  which  was  duly  filed;  that  at  the  time  of  the  assessment 
Fulton  owned  the  land;  that  in  transcribing  the  assessment 
the  auditor  inserted  the  name  of  plaintiff  as  owner  of  the 
land  in  the  place  of  the  name  of  Fulton,  the  title  of  the  land 
being,  at  that  time,  in  plaintiff,  who  was  a  resident  of  the 
county;  and  that  no  notice  was  ever  given  to  plaintiff,  in  any 
manner,  of  the  expiration  of  the  time  for  redemption.  It  is 
shown  by  the  answer  that  the  time  for  redemption  of  the 
land  expired  on  the  eighth  day  of  October,  1881,  and  the 
treasurer's  deed  was  executed  two  days  afterwards. 

II.  Upon  these  facts  we  are  required  to  determine  whether 
plaintiff  is  entitled  to  redeem.  At  the  time  the  notice 
1.  TAX  SALE     of  the  expiration   of   the  right  of  redemption 

nouce^o  re-  required  by  statute  could  and  should  have  been 
sontowhum  ffiven,  the  tax-books  showed  that  the  land  was 
ed.  assessed  to  plaintiff.     The  statute  requires  such 

notice  to  be  given  to  the  person  in  whose  name  the  land  is 
"taxed"  at  the  time  of  the  service  of  the  notice.  Code,  § 
894;  Hall  v.  Guthridffe,  52  Iowa,  408.  After  lands  are 
listed  and  assessed  to  a  person  named,  and  the  assessment  is 
returned  to  the  auditor,  they  are  to  be  regarded  as  "  taxed  " 
to  him.  The  listing  and  assessing  are  done  in  order  to  sub- 
ject the  land  to  taxation,  and  when  done  the  land  is  "  taxed," 
within  the  meaning  of  the  statute,  to  the  person  named  as  the 
owner  in  the  tax-books.  See  Heaton  v.  Knight^  63  Iowa, 
686,  and  opinion  on  rehearing,  filed  at  the  present  term  of 
this  court,  ante^  434.  Under  these  decisions  plaintiff's  right 
of  redemption  cannot  be  cut  off  by  a  treasurer's  deed,  in  the 
absence  of  the  notice  required  by  the  statute. 

III.  Counsel  for  defendent  question  the  correctness  of 
Heaton  v.  Knight j  and  insist  that  land  is  not  "  taxed  "  until 
a  levy  of  the  taxes  is  made.  The  assessment,  listing,  and 
levy  are  separate  and  successive  steps  in  the  imposition  of 
taxes.  They  are  all  intended  to  accomplish  that  end.  The 
land,  as  it  were,  is  first  designated  and  brought  within  the 


Digitized  byLjOOQlC 


438  SUPREME  COURT  OF  IOWA, 

Adams  T.  Snow. 

exercise  of  the  jurisdiction  of  the  taxing  power  by  the  assess- 
ment, the  other  steps  are  intended  to  determine  the  amount 
of  the  tax,  and  are  proceedings  to  enforce  the  authority  to  tax, 
the  first  exercise  of  which  was  the  assessment.  Lands  are 
thus  subjected  to  taxation  by  the  assessment,  and  when 
assessed  are  to  be  regarded  as  taxed.  We  discover  no  reason 
for  doubting  the  correctness  of  the  decision. 

IV.  Counsel's  position,  that  the  land  involved  in  tliis  suit 
was  not  "  taxed,"  because  the  tax  was  not  levied,  is  not  sup- 
2.  TAXBs :        ported  by  the  facts.     The  taxes,  we  will  presume, 

when  levied :   ^         ,.,,^  ,  .       .  /.,.  ^ 

presumpuon.  were  levied  before  the  expiration  of  the  time  for 
redemption,  which  was  in  October.  The  statute  requires  the 
taxes  to  be  levied  in  September.  We  will  presume  the  levy 
was  made  in  that  month.  It  thus  appears  that,  at  the  time 
the  deed  was  made  by  the  treasurer,  the  land  was  "  taxed"  to 
plaintiff,  and,  as  no  notice  had  been  given  to  her,  the  deed 
was  not  authorized  by  law. 

V.  Counsel  for  defendant  insist  that  the  land  was  not 
lawfully  assessed  to  plaintiff,  and  she  was  not,  therefore,  en- 
^ .  ^,jgejjg.  titled  to  notice.     This  objection  is  based  upon 

o^nlLfhy^^  the  facts  that  the  assessor  listed  the  land  to  Fnl- 
auditor.  ^^^  ^^^  ^^^  auditor,  upon  transcribing  the  assess- 

ment roll,  substituted  the  name  of  plaintiff.  The  auditor  is 
authorized  to  correct  errors  found  in  the  assessments  upon 
transcribing  them.  Code,  §  §  837,  841.  The  name  of  an 
owner  may  be  inserted  by  him  in  the  tax-book.  Conway  v. 
Younkin^  28  Iowa,  295.  We  will  presume  that  in  the 
exercise  of  his  authority,  under  the  sections  of  the  Code  just 
cited,  he  rightly  substituted  plaintiff's  name. 

VI.  It  would  appear  that,  as  the  auditor  is  the  custodian 
of  the  transfer  books,  which  are  doubtless  kept  to  aid  in  the 
correct  assessment  of  lands,  he  ought  to  have  the  authority 
to  so  correct  assessments  as  to  make  them  accord  with  these 
books  as  to  the  owners  of  lands. 

VII.  For  another  reason  objection  cannot  be  made  to 
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the  tax-books  on  the  ground  that  they  show  the  lands  were 
assessed  to  Fulton.    Plaintiff  owns  the  land,  and  it  is  taxed  to 

her.     She  could  not  defeat  the  assessment,  and  no  reason  can 

• 

be  given  why  defendant  may  claim  that  it  is  irregular.  It  is 
good  against  the  owner  of  the  land,  and  defendant  and  all  the 
world  had  notice  of  the  fact  that  the  land  was  taxed  to  her. 
It  cannot  be  claimed  that  the  land  was  not  taxed  to  plaintiff. 
VIII.  The  defendant  insists  that  under  Code,  §  897, 
plaintiff  id  not  entitled  to  redeem,  for  the  reason  that  she  fails 
4.  TAX8ALB     ^^  show  iu  hcr  petition  that  she  has  made  a  tender 

redempuon:    ^^  ^^®   amount  required   to   make   redemption. 

tender.  rpj^^  section  referred  to  provides  that  "  no  person 

shall  question  the  title  acquired  under  a  treasurer's  deed 
without  first  showing  *  *  *  that  all  taxes  due  upon 
the  property  have  been  paid  by  such  person."  The  defend- 
ant insists  that  plaintiff  cannot  be  permitted  to  redeem  with- 
out showing  that  she  has  redeemed.  This  is  the  real  effect 
of  his  position.  If  the  requirement  for  the  payment  of  taxes 
found  in  the  section  is  applicable  to  the  case,  so  far. as  to 
require  the  payment  of  the  sum  necessary  to  redeem,  then  is 
defendant's  position  correct,  that  redemption  must  be  made 
before  a  court  will  enforce  the  right  to  redeem.  The  result 
of  defendant's  argument  is  absurd.  The  section  is  not 
applicable  to  the  case  before  us.  It  contemplates  the  case  of 
a  tax  deed  lawfully  made.  The  tax  deed  under  which  defend- 
ant claims  title  was  mnde  without  authority  of  law,  for  the 
right  to  redeem  still  existed.  Tlie  deed  was  therefore  void. 
The  defendant,  by  taking  the  tax  deed,  denied  plaintiff's 
right  to  redeem;  by  his  attempts  to  maintain  his  title  under 
the  deed  he  continues  to  deny  plaintiff's  right  of  redemption. 
The  law,  under  these  circumstances,  does  not  require  her  to 
show  that  she  tendered  to  defendant  the  sum  required  to 
redeem  the  land. 

As  the  points  we  have  determined  settle  plaintiff's  right 
to  redeem,  and  are  decisive  of  the  case,  other  questions  dis- 
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cnssed  by  counsel  need  not  be  considered.     The  judgment  of 
the  district  court  is 

Reyebsed. 

Reed,  J.,  diaaenting.  In  my  opinion  the  land  was  not 
taxed  for  the  year  in  question  until  the  tax  for  that  year  was 
levied  by  the  board  of  supervisors. 

Adams,  J.,  concurs  in  this  dissent. 
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BiEGE  V.  The  Chicago,  Milwaukee  &  St.  Paul  Railway 

Company. 

1.  Bailroads:  rioht-of-wat  damagbs:  caoccE  of  rbhbdibs  bt  lakd- 

OWNBR.  One  whose  land  is  taken  for  rigrht  of  way  by  a  railroad  com- 
pany, without  compensation,  is  not  confined  to  the  statutory  remedy  pro- 
vided for  the  assessment  of  his  damagres,  but  he  may  maintain  an  action 
for  trespass.    Rush  p.  B.,  C.  R.  dtN,  R"y  Co.,  57  Iowa.  201,  followed. 

2.  ~l  RIGHT  OF  way:    CONDEMNATION:  NOTICE   MUST  NAME  OWNER. 

Section  1247  of  the  Code  requires  that  a  notice  by  publication  for  the 
condemnation  of  right  of  way  for  a  railroad  must  be  addressed  by  name 
to  the  person  whose  land  is  to  be  taken  or  affected,  and  an  owner  not  so 
named  will  not  be  bound  by  a  notice  addressed  to  **  all  other  persons 
having  any  interest  in  or  owning  any  portion*'  of  the  land. 

Appeal  from  Palo  Alto  District  Court. 

Fbiday,  December  12. 

Action  to  recover  possession  of  certain  real  estate,  and  for 
damages.  There  was  a  judgment  for  the  defendant  The 
plaintiff  appeals. 

Soperj  Crawford  c&  Carr,  for  appellant. 

Geo.  E.  Clarke^  for  appellee. 

Adams,  J. — I.  The  land  in  question  is  occupied  by  the 
defendant  for  the  use  of  its  railroad,  being  a  part  of  three 
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1.  railroads:  ^''^^5  ^^  forty  acres  eacli,  in  Palo  Alto  county. 
SiaratJ^T*^  The  plaintiff  shows  by  his  petition  that  he 
remSies  by  became  the  owner  of  the  three  tracts  on  the  twenty 
land-ownep.    ^^^^^j^  ^^^  ^^.  September,  1881,  by  title  derived 

through  one  Kate  Perry,  and  that  the  defendant  has  constructed 
its  track  over  the  land,  by  reason  of  which  he  has  sustained 
damages  in  the  sum  of  $100.  The  defendant  moved  to  strike 
out  so  much  of  the  plaintiff's  petition  as  sets  up  a  claim 
for  damages,  the  motion  being  based  upon  the  ground  that 
the  petition  shows  that  the  land  has  been  taken  for  railroad 
right  of  way,  and  that  the  damages  for  such  injury,  if  any, 
can  be  assessed  only  by  the  special  tribunal  provided  by 
statute.  The  court  sustained'  the  motion,  and  the  plaintiff 
assigns  the  ruling  as  error.  At  a  former  term  of  this  court 
we  held,  in  this  case,  that  the  ruling  of  the  court  was  correct. 
After  the  opinion  was  filed,  we  discovered  a  case  which  had 
been  overlooked  by  both  court  and  counsel,  in  which  it  was 
held  that  damages  may  be  recovered  in  an  action  of  trespass. 
Hush  V.  Barlington,  G.  R,  <&  If.  I£*y.  Go.y  57  Iowa,  201. 
The  opinion  was  very  brief,  and  the  ruling  in  question  was 
contained  in  a  single  remark,  and  did  not  especially  enlist  our 
attention.  We  do  not  regard  the  question  as  one  of  great 
importance,  and,  while  a  majority  would  be  satisfied  on  prin- 
ciple to  adhere  to  the  original  opinion,  we  do  not  feel  justified 
in  overruling  the  case  above  cited,  and  it  follows  that  the 
motion  to  strike  out  the  claim  for  damages  should  have  been 
overruled. 

II.  There  is  one  other  question  in  tlie  case  which  was 
determined  by  the  former  opinion,  with  which  decision  wo 
are  content,  and  we  desire  to  add  nothing  further  in  its  sup- 
port; and,  as  that  opinion  will  not  be  published,  we  here 
incorporate  so  much  of  the  former  opinion  as  pertains  to 
that  question: 

"2.  "We  come  now  to  the  second  and  only  remaining 
bi*anch   of  this  case.      The  defendant,  by  way  of  answer, 
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2. :  right  averred  certain  facts  as  constituting  a  legal  assess- 

demiiation :     mcnt  Under  the  statute,  and  condemation  of  tbe 

notice  must 

name  owner,  land.  To  the  answer  the  plaintiff  demurred,  and 
the  demurrer  was  overruled.  An  assessment,  it  appears,  was 
made,  and  the  only  question  presented  is  as  to  the  sufficiency 
of  the  notice  to  bind  this  plaintiff.  The  notice  given  was  a 
notice  by  publication,  and  the  person  who  was  the  owner  at 
that  time  was  not  specifically  named  therein.  '  The  defendant, 
however,  insists  that  no  notice  was  necessary,  and  that, 
besides,  if  it  was,  the  notice  was  sufficient,  for  tfiat,  while 
it  is  true  that  the  owner  was  not  specifically  named  in  the 
notice,  he  was  otherwise  described.  The  notice  was  in  these 
words:  ^To  Kate  Perry  *  *  ♦  and  all  other  persons 
having  any  interest  in  or  owning  any  of  the  following 
real  estate^  etc,  Kate  Perry,  it  appears,  was  formerly  the 
owner.  Just  prior  to  the  commencement  of  the  proceedings 
she  sold  and  conveyed  to  one  Conable,  who  afterwards  con- 
veyed to  the  plaintiff.  The  defendant,  failing  to  discover  the* 
conveyance  of  Kate  Perry,  proceeded  as  if  she  still  remained 
the  owner.  Whether  it  would  be  competent  for  the  legisla- 
ture to  provide  for  the  takingof  land  for  a  public  improvement 
without  notice  to  the  owner,  we  need  not  determine.  Our 
legislature  has  not  so  provided.  It  has,  on  the  other  hand, 
expressly  prescribed  a  notice.  Having  done  so,  we  must  hold 
that  a  notice  is  necessary.  The  only  question  to  be  consider- 
ed, then,  is  as  to  whether  the  notice  in  question  was  a  notice 
to  Conable,  the  plaintiff's  grantor,  and  the  owner  at  the  time 
of  the  proceedings  for  condemnation.  If  it  was  a  notice  to 
him,  it  must  have  been  by  reason  of  its  embracing  the  words 
'all  other  persons  having  any  interest  in,  or  owning  any  of, 
the  following  real  estate.'  As  to  whether  it  was  sufficient 
depends  upon  the  statute  under  which  it  was  given.  The 
words  above  quoted,  as  contained  in  the  notice,  are  the  words 
of  the  statute.  Code,  §  1247.  But  it  also  provides  that  the 
company  shall '  name  each  person  whose  land  is  to  be  taken 
or  affected.'      It  does  not  provide  that  it  shall  do  so  so  far  as 
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the  persons  are  known,  but  the  provision  is  unqualified.  •  "We 
cannot  hold  that  the  provision  can  be  disregarded,  or  that  a 
qualification  can  be  ingrafted  upon  it  by  judicial  construction. 
There  would,  indeed,  be  no  possible  question  but  for  the  pro- 
vision requiring  the  notice  to  run  to  *  all  persons,'  etc. 

"  A  cardinal  rule  of  construction  is  that  courts  shall  give 
force  to  every  part  of  a  statute  or  instrument,  so  far  as  they 
can  do  so  consistently.  If  we  adopt  the  construction  which 
the  company  contends  for  in  this  case,  we  should  hold  vir- 
tually that  it  is  immaterial  whether  the  owner  is  named  or 
not,  providing  some  one  is  named.  We  should,  as  it  seems 
to  us,  virtually  nullify  an  express  provision.  On  the  other 
hand,  we  can  give  force  to  the  provision,  and  still  not  hold 
that  the  other  provision  is  useless.  The  notice,  while  not 
operative  as  constructive  notice  to  *  other  persons,'  might  have 
the  eflfect  to  actually  notify  them,  and  if  they  should  appear 
at  the  assessment,  as  they  might  be  expected  to  if  notified, 
the  object  would  be  accomplished.  The  provision  in  this 
view  would  seem  to  be  a  wise  one.  The  relation  of  the  rail- 
road company  to  the  land-owner  is  entirely  different  from 
that  of  the  plaintiff  to  the  defendant  in  an  action.  The  claim 
of  the  company  is  not  to  be  resisted.  Such  being  the  case, 
it  is  to  be  supposed  that  the  land-owner  would  embrace  the 
earliest  opportunity  to  secure  a  legal  assessment,  and  that, 
too,  without  regard  to  the  question  as  to  whether  he  had  been 
notified  in  such  a  way  as  to  bind  him  if  he  should  not  appear. 
If  one  proceeding  proves  abortive,  another  would  be  insti- 
tuted. The  object  of  the  statute  is  to  provide  the  best  notice 
]>racticable.  But  if  the  owner  is  not  named  in  it  we  do  not 
think  he  is  bound  by  it.  If  we  should  adopt  the  construc- 
tion contended  for  by  the  company,  and  hold  that  he  is,  it 
appears  to  us  that  an  inducement  would  be  offered  to  railroad 
companies  to  omit  the  name  of  the  owner,  and  to  name  some 
third  person,  or  some  fictitious  person,  that  they  might  enjoy 
whatever  advantage  they  could  from  the  absence  of  the  owner. 

"In  our  opinion  the  proceedings  in  this  case  for  condem- 
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nation  were  insafficient  to  bind  Conable,  and  conseqaenrlj 
tbey  cannot  now  be  set  np  against  the  plaintiffl  We  think 
that  his  demurrer  to  the  answer  should  have  been  snsUdned.** 

Revebskd. 


ROSBOBANBS   Y.    ThS   IoWA    &    MlNlTESOTA   TeLXPHOSE   Co. 

1.  Continaanoe :  facts  not  KNTiTLtNo  to:  sickness  op  attornct: 

SUEPBI8B.  A  third  continaance  of  this  caose  was  asked  in  the  coart 
below  on  the  gi^imd  of  the  sickness  of  one  of  the  attorneys,  and  of 
sarprise  by  an  amendment  to  the  pleadings,  bat  the  coart  OTerroled  th^ 
application.  Held,  in  view  of  the  facts,  (see  opinion,)  that  the  coart 
did  not  abuse  its  discretion  in  the  matter,  and  that  its  ruling  shoold 
stand. 

2.  Praotioe  in  Supreme  Court:   questions  rbquibino  thb  eti* 

dence:  defective  abstract.  This  coart  cannot  pass  upon  questions 
relating  to  the  evidence, — such  as  the  sufficiency  of  the  evidence  to  sup- 
port the  verdict,  the  propriety  of  instructions,  and  the  like, — unless  the 
abstract  claims  to  contain  all  the  evidence. 

Appeal  from  Butler  District  Court. 

Feidat,  December  12. 

Action  to  recover  damages  caused  by  the  defendant's  negli- 
gently permitting  certain  wires,  which  had  been  stretched  on 
poles  in  the  city  of  Waverly,  to  sag  down,  while  defendant 
was  repairing  the  wires  erected  by  it  in  the  streets  of  the 
city,  whereby  the  plaintiff,  who  was  passing  along  said  streets, 
was  injured,  without  negligence  on  his  part.  Trial  by  jury, 
verdict  and  judgment  for  the  plaintiff,  and  defendant  appeals. 

MoCeney  cfe  O* Donnelly  for  appellant. 

D.  W.  C.  Duncan  and  H.  G.  Hemenway^  for  appellee. 

Sbbvers,  J. — I.  This  action  was  commenced  in  March, 
18S2.     On   motion   of   the   defendant,   continuances    were 
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granted  in  May  and  October,  1882.  On  the  first  day  of  the 
May  term,  1883,  the  defendant  filed  a  motion  for  a  continn- 
ance,  on  the  ground  that  its  principal  counsel  was  sick,  and 
unable  to  attend  the  trial.  This  motion  w^  overruled, 
and  it  is  insisted  that  the  court  erred  in  so  doing.  The  facts 
seem  to  be  as  follows:  J.  M.  Griffith,  in  his  life-time,  was 
president  of  the  defendant,  and  its  principal  attorney.  Boies 
&  Couch  were  associated  with  him;  and  they  relied  on  Grif- 
fith to  prepare  the  case  for  trial.  Because  of  his  inability  to 
be  present  in  October,  1882,  Fred.  O'Donnell,  Esq.,  was 
employed  to  assist  in  the  trial  of  this  case,  and  he  appeared,  • 
in  connection  with  Boies  &  Couch,  for  the  plaintiff,  at  the 
last-named  term.  Mr.  Griffith  died,  and  "W.  J.  Knight  was 
elected  president  of  the  company;  and  Mr.  Boies  states,  in 
an  affidavit  filed  by  him,  that  he  relied  on  Mr.  Knight  to  pre- 
pare the  case  for  trial  at  the  May  term,  1883.  Mr.  Knight 
was  unable  to  be  present  at  that  time  because  of  sickness, 
and,  because  of  his  absence,  a  continuation  was  asked.  The 
motion  was  overruled  on  the  eighth  day  of  May,  and  on  the 
tenth  of  May  the  trial  was  postponed  until  the  fourteenth  or 
fifteenth  of  May,  when  the  case  was  tried;  Mr.  O'Donnell 
being  present  at  that  time.  Under  the  circumstances  above 
stated,  we  cannot  say  that  the  court  abused  the  discretion 
with  which  it  is  invested.  The  facts  are  materially  different 
from  those  in  Rice  v.  Melendy^  36  Iowa,  166. 

It  will  be  assumed  that  Mr.  Boies  relied  on  Mr.  Knight  to 
prepare  the  case  for  trial;  but  why  he  did  so,  when  Mr. 
O'D.onnell  had  taken  Mr.  Griffith's  place,  we  are  unaMe  to 
understand.  It  does  appear,  however,  that  O'Donnell  had 
never  devoted  any  time  to  the  preparation  of  the  case  for 
trial.  The  case  was  continued  for  nearly  a  week,  and  we  are 
forced  to  the  conclusion  that  the  court  was  justified  in  believing 
that  the  distinguished  counsel  who  appeared  for  the  defend- 
ant could,  with  reasonable  diligence,  prepare  themselves  to 
properly  present  the  legal  questions  involved  in  that  time,  if 
they  had  previously  paid  but  little  attention  to  the  case. 


Digitized  byLjOOQlC 


446  SUPREME  COURT  OF  IOWA, 

Boeecranes  y.  The  Iowa  *  Minnesota  Telephone  Co. 

"When  a  case  has  been  continued  for  two  terms  on  the  applica- 
tion of  a  party,  reasonable  diligence  should  be  shown  before  an- 
other continuance  is  granted.  During  the  progress  of  the  trial 
the  plaintiff 'amended  the  petition,  and  counsel  for  the  defend- 
ant claim  that  they  were  taken  by  surprise,  and  were  not  pre- 
pared to  meet  the  new  or  additional  facts  pleaded,  and  there- 
fore asked  for  a  continuance.  The  application  was  correctly 
overruled.  The  amendment  was  not  so  material  as  to  require 
a  continuance.  We  think  it  could  have  been  made  after  a 
verdict,  in  response  to  a  motion  for  a  new  trial,  on  the  ground 
that  the  evidence  did  not  correspond  with  the  allegations  of 
the  petition. 

II.  It  is  said  that  the  verdict  is  not  sustained  by  the  evi- 
dence. But,  as  the  abstract  fails  to  state  that  it  contains  all 
the  evidence,  we  are  unable  to  say  whether  the  claimed  posi- 
tion is  true  or  not.  It  is  insisted  that  the  court  erred  in 
stating  the  issues  to  the  jury  in  this:  The  court  stated  that 
the  plaintiif  claimed  in  the  petition  to  have  expended  certain 
money  for  medical  treatment;  and  the  statement  made  by  the 
court  in  this  respect  is  correct.  But  the  point  made  is,  as 
there  was  no  evidence  introduced  to  sustain  the  allegation, 
that  the  defendant  was  prejudiced  by  what  the  court  said. 
In  this  we  do  not  concur.  The  court  did  not  direct  the  jury 
to  allow,  or  even  take  into  consideration,  the  question  whether 
the  plaintiif  was  entitled  to  anything  for  money  paid  for 
medical  attendance. 

III.  The  fourth  instruction  given  by  the  court  is  as  fol- 
lows: "When  an  employer  gives  his  servant  general  direc- 
tions as  to  the  business  which  is  intrusted  to  him  to  perform, 
then  the  employer  is  held  to  liave  confided  in  the  discretion 
of  the  servant,  and  is  answerable  for  all  the  acts  of  the  serv- 
ant in  the  performance  of  the  duty  required."  As  an  abstract 
propositon,  this  instruction  is  correct,  but  counsel  say  there 
was  no  evidence  to  support  it.  The  sixth  instruction  is 
objected  to,  and  in  relation  thereto  counsel  say:  "It  is  given 
upon  the  theory  that  there  was  a  dispute  in  the  evidence  as 
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to  whether  it  was  necessary  and  proper  to  remove  the  Bow- 
man line.  There  was  no  snch  dispnte.''  It  is  obvions  that 
we  cannot  determine  whether  the  foregoing  objections  are 
well  taken,  because  of  the  failure  of  the  abstract  to  state  that 
it  contains  all  the  evidence;  and  this  is  true  as  to  the  seventh 
instruction,  which  is  objected  to.  Nor  can  we  say,  for  the 
same  reason,  that  the  third  and  fourth  instructions  asked 
should  have  been  given.  The  eighth  instniction  is  criticised. 
"We  deem  it  sufficient  to  say  tfcat  in  our  opinion  the  points 
madp,Are  not  well  takdn. 

IV.  It  is  urged  that  the  court  erred  in  admitting  certain 
evJflence  as  to  wl\ajb  took  place  before  the  city  council  of 
Waverly/  We  assume  that  counsel  refers  in  this  connection 
to,  the  evidence  vof  Wooding.  We  have  examined  this  evi- 
dence, and  reach  thi^feonclu^ii  that  it»iwas  not  prejudicial. 
Nor  do  we  ttftnk  th^feStfrt  'ejjjj^^cWA  the  admission  of  other 
evideiibe  objected  to.         !^^ 


.>.^ 


Affirmed. 


Ryob  v.  Mitchell  County. 

1.  Attorney  at  Law:  defense  of  pauper  criminal:  compensation: 
RECOVKRT  of  county:  appidatit.  An  attorney  at  law  who  has 
defended  a  panper  criminal,  under  appointment  of  the  coart,  is  not  enti- 
tled to  the  compensation  provided  by  1^  (Code,  §  §  3829,  3830)  ''until  .' .. 
he  files  his  affidavit  that  he  has  not  directly  nor  indirectly  received  any-* 
compensation  for  such  services  from  any  source."  See  Code,  §  3831. 
An  affidavit  attached  to  the  account,  as  presented  to  the  board  of  super- 
visors, that  it  is  just  and  true,  and  wholly  unpaid,  is  not  sufficient. 

Appeal  from  Mitchell  Circtdt  Court. 

Friday,  December  12. 

This  action  was  originally  brought  before  a  justice  of  the 
peace.     Plaintiff  is  an  attorney  at  law,  and  he  brought  the 
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action  to  recover  from  the  county  the  Bum  of  $100,  as  com- 
pensation for  his  services  in  defending  a  person  who  was 
indicted  and  tried  in  the  district  court  of  the  county  for  a 
felony.  Plaintiff  was  appointed  by  the  district  court  to 
defend  the  party,  and  the  services  for  which  he  seeks  to 
recover  compensation  were  rendered  in  an  appeal  to  this  court 
from  a  judgment  of  conviction  by  the  district  court.  The 
justice  sustained  a  demurrer  to  plaintiff's  petition,  and,  he 
electing  to  stand  on  this  ruling,  the  justice  entered  judgment 
against  him.  He  then  removed  the  cause  to  the  circuit  court 
by  writ  of  error.  The  circuit  court  reversed  the  judgment 
of  the  justice,  and  from  this  order  the  defendant  appeals. 

Clelaixd  &  Eaton^  for  appellant. 

Z.  M.  Rycey  pro  se. 

Heed,  J.  — It  was  alleged  in  plaintiff's  petition  that  he  had 
presented  his  account  for  the  services  in  question  to  the  board 
of  supervisors  of  the  county,  and  that  the  board  had  refused 
to  allow  the  same.  Attached  to  the  petition  as  an  exhibit 
was  a  copy  of  said  account,  together  with  the  affidavit  of 
plaintiff  which  accompanied  the  account  when  it  was  pre- 
sented to  the  board  of  supervisors.  The  ground  of  the 
demurrer  to  the  petition  in  effect  was  that  this  affidavit  was 
not  sufficient  under  the  statute,  and  for  that  reason  plaintiff 
was  not  entitled  to  have  the  account  allowed  by  the  board  of 
supervisors,  and  hence  he  could  not  maintain  an  action  in  the 
courts  on  the  account;  and  the  only  question  presented  by 
the  record  for  our  determination  is  as  to  the  sufficiency  of 
said  affidavit.  The  affidavit  is  as  follows:  •'  I,  L.  M.  Ryce, 
do  solemnly  swear  that  the  above  account  is  just  and  true, 
and  that  the  same  has  not  been  paid,  nor  any  part  thereof,  as 
I  verily  believe."  The  liability  of  the  county  for  the  com- 
pensation of  an  attorney  *who  is  appointed  by  the  court  to 
defend  a  person  who  is  accused  of  crime,  and  the  amount 
which  the  attorney  is  entitled  to  receive  as  compensation  for 
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liis  services  under  such  appointment,  is  created  and  regulated 
by  sections  3829  and  3830  of  the  Code.  And  it  is  provided 
by  section  3831  that  "  only  one  attorney  in  any  one  case  shall' 
receive  the  compensation  above  contemplated.  Nor  is  lie 
entitled  to  this  compensation  until  he  files  his  affidavit  that 
he  has  not  directly  nor  indirectly  received  any  compensation 
for  such  services  from  any  source." 

The  objection  urged  against  the  affidavit  in  question  is  that 
it  does  not  show  that  the  attorney  has  not  received  compen- 
sation for  his  services  from  the  person  for  whose  benefit  they 
were  rendered,  or  from  some  other  source.  We  think  this 
objection  is  well  founded.  The  object  of  the  legislature  in 
enacting  the  section  of  the  statute  quoted  above  is  very 
apparent.  It  was  to  prevent  attorneys  from  asserting  claims 
against  the  county  for  compensation  for  such  services  in  all 
cases  in  which  they  have  received  any  compensation  from  the 
accused,  or  any  other  source.  The  account  in  question,  as 
stated,  was  against  the  county  for  services  rendered  in  the 
particular  case.  Tlie  affidavit  was  to  the  effect  that  the 
account — that  is,  the  account  against  the  county  for  those 
services — had  not  been  paid,  nor  had  any  part  of  it  been 
paid.  This  may  all  have  been  true,  and  yet  the  attorney  may 
have  received  compensation  from  some  other  source  for  the 
services. 

But  it  is  said  that,  as  the  account  could  not  be  a  just  and 
true  account  against  the  county  if  the  attorney  had  received 
compensation  from  any  other  source,  the  allegation  in  the 
affidavit  that  it  "is  just  and  true"  is  equivalent  to  a  state- 
ment that  he  had  not  received  compensation  therefor  from 
any  other  source.  But  the  answer  to  this  postion  is  that  it 
leaves  the  question  to  be  determined  by  inference,  or  as  a 
matter  of  conclusion  from  the  language  used,  whereas  the 
statute  requires  that  the  fact  shall  be  sworn  to  directly  and 
unequivocally.  "What  the  opinion  or  belief  of  the  affiant 
was  as  to  what  it  took  to  constitute  a  just  and  true  account 
against  the  county  in  such  case  was  known  only  to  himself. 
Vol.  LXV— 29 
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As  lie  is  a  lawyer,  it  migbt  and  perhaps  ought,  to  be  infer- 
red that  he  meant  by  the  statement  that  the  circumstances 
were  such  as  that  the  county  was  legally  and  justly  liable  for 
the  claim;  but  it  would  have  been  very  easy,  if  that  is  what 
was  meant,  to  state  the  very  fact  which  the  statute  requires 
to  be  stated;  and,  as  the  requirement  of  the  statute  is  plain 
and  certain  as  to  what  shall  be  stated,  he  ought  not  to  be  per- 
mitted to  so  frame  his  affidavit  as -to  leave  the  question  of 
his  meaning  a  matter  of  conjecture  or  inference. 

Keversed. 


d^  ^  Malloby  v.  The  Farmers'  Ins.  Co.  of  Cedab  Rapids. 


1.  Insurance:  provision  against  incumbrance:  breach  of:  facts 
CONSTITUTING.  Where  the  property  iosared  was  a  creamery  owned 
by  the  plaintiff,  but  erected  on  her  husband *s  land,  and  the  policy  pro- 
vided that  it  should  become  void  in  case  the  insured  property  was  encum- 
bered without  the  consent  of  the  company,  and  afterwards  plaintiff  joined 
her  husband  in  a  mortgage  of  the  land,  without  reserving  the  creamery, 
held  that  the  mortgage  covered  the  creamery,  and  rendered  the  policy 
void. 

Appeal  from  Buchanan  Circuit  Court, 
Friday,  December  12. 

Action  on  a  policy  of  insurance  against  loss  or  damage  by 
fire.  Trial  by  jury,  verdict  and  judgment  for  the  plaintiff, 
and  the  defendant  appeals. 

F.  C.  Hormel  and  C.  E,  Jiansier^  for  appellant. 

Woodward  cfe  Cook,  for  appellee. 

Seevers,  J. — I.  The  property  insured  consisted  of  a  frame 
building  used  as  a  creamery,  and  certain  personal  property 
therein.      The  policy   contained   the   following    provision: 
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**Thi8  policy  shall  become  void  in  each  of  the  following 
instances,  unless  noted  in  the  application  or  consented  to  by 
the  secretary  in  writing  herein,  viz.:  If  the  property  in 
said  policy  or  any  part  thereof  be  in  any  manner  whatever 
encumbered."  It  was  stated  in  the  application  that  the 
creamery  building  was  not  incumbered,  but  that  the  land  on 
which  it  was  situated  was  incumbered  by  a  mortgage  for 
$1,400.  The  land  was  owned  by  the  plaintiff's  husband,  but 
the  creamery  was  owned  by  the  plaintiff,  or  at  least  the  evi- 
dence tended  to  so  show.  The  mortgage  was  executed  in 
1872  by  the  plaintiff  and  her  husband.  Afterwards,  in  1877, 
the  plaintiff,  with  her  own  money,  under  a  parol  license  from 
lier  husband,  as  she  claims,  erected  the  creamery  building  on 
the  mortgaged  premises.  The  policy  was  executed  in  1881, 
and  counsel  for  the  plaintiff  insists  that  the  mortgage  did 
not  create  an  incumbrance  on  the  building  because  of  its 
having  been  erected  as  above  stated;  that  it  did  not  become  a 
part  of  the  realty,  but  that  it  could  have  been  sold  on  execu- 
tion against  the  plaintiff,  and  removed  without  the  consent 
of  the  mortgagee.  Authorities  are  cited  sustaining  this  prop- 
osition, and,  without  stopping  to  determine  its  correctness,  it 
will  be  conceded.  This  being  done,  it  follows  that  the  cream- 
ery building  was  not  incumbered  at  the  time  the  policy  was 
issued. 

Afterwards,  in  September,  1882,  the  plaintiff  and  her  hus- 
band borrowed  $1,700  of  one  Peck,  and  to  secure  the  same 
executed  a  mortgage  on  the  land  on  which  the  creamery  build- 
ing was  situated.  This  mortgage  was  given  for  the  purpose 
in  i^art  of  paying  the  prior  mortgage  on  the  land,  and  when 
the  mortgage  to  Peck  was  executed  the  prior  mortgage  was 
released.  The  Peck  mortgage,  without  a  doubt,  was  an 
incumbrance  on  the  building.  It  was  situated  on  the  real 
estate  and  attached  thereto,  and  was  in  no  manner  reserved 
from  the  operation  of  the  mortgage,  nor  is  there  any  evidence 
tending  to  show  that  Peck  had  knowledge  that  it  had  been 
erected  under  a  parol  license,  or  that  it  was  not  appurtenant 
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to  the  real  estate.  The  court  instructed  the  jurj  as  follows: 
"If  you  believe  from  the  evidence  that,  at  the  time  the  appli- 
cation was  made,  the  plaintiff  stated  to  the  agent,  Cummings, 
that  her  husband  owned  the  land  upon  which  the  insured 
property  was  situated,  and  that  she  owned  the  creamery  and 
the  property  insured;  and  that,  in  fact,  the  title  to  the  land 
was  in  her  husband,  and  the  property  insured  was,  in  fact, 
owned  by  her;  and  that  she  also  stated  that  there  was  no 
incumbrance  upon  the  creamery  and  all  of  the  property 
insured,  and  there  was  in  fact  none;  and  she  stated  that  there 
was  an  incumbrance  upon  the  land  of  $1,400, — then  you  are 
instructed  that  the  defense  set  up  in  paragraph  seven  of  these 
instructions  is  not  sustained."  This  instruction  is  clearly 
erroneous,  because  of  the  fact  above  stated,  that  the  Peck 
mortgage  was  an  incumbrance  on  both  the  land  and  building, 
and  the  court  should  have  so  directed  the  jury. 

Kbv£bsed. 


I  66    4ft2| 

»o«  lul  The  State  v.  Fooks. 

I  66    45S 

^  1.  Criminal  Law :  false  pretenses  :  facts  constituting.  Where  de- 
fendant obtained  property  under  the  false  pretense  that  he  had  pur- 
chased a  farm  in  the  neighborhood,  held  that  this  was  a  falsehood  io 
regard  to  an  existing  fact,  and  sufficient  to  sustain  a  judgment  of  con- 
viction. 


2.  :  WAIVER  BY  defendant  of  fresencb  of  witness.  It  is  com- 
petent for  a  defendant  in  a  criminal  case  to  waive  the  presence  of  one 
of  the  state's  witnesses,  and  to  agree  to  have  his  written  testimony  read 
to  the  jury.  Compare  State  v.  Poison,  29  Iowa,  133.  StaU  v.  Carman, 
63  Iowa,  130,  distinguished. 

Appeal  fro'ra  Hardin  District  CovH, 
Fbidat,  Decembeb  12. 

The  defendant  v^as  indicted,  tried  and  convicted  of  obtain- 
ing certain  property  by  means  of  false  pretenses,  and  he 
appeals. 
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T.  H,  Milner^  for  appellant. 

Smith  MoPherson^  Attorney-general^  for  the  State. 

RoTHEOoi,  Oh.  J. — I.  The  indictment  in  this  case  charges 
the  defendant  with  obtaining  a  watch  and  chain  and  a  pair 
1.  oBiMiNAi.  of  bracelets  from  one  T.  H.  HoUister  by  false 
preteiw^:  pretcnscs.  It  is  urged  by  counsel  for  the  defend- 
tut>ng.  ant   that   the  falsehoods   relied  upon   were  not 

statements  of  existing  facts,  but  were  in  the  nature  of 
promises  to  do  and  perform  certain  acts  in  the  future.  The 
allegations  of  the  indictment,  and  the  evidence  in  the  case, 
and  most  of  the  questions  made,  are  somewhat  similar  to  the 
case  of  State  v,  Fooks^  ante^  196,  decided  at  the  present 
term — the  defendant  in  both  cases  being  the  same — and 
both  transactions  appear  to  have  been  parts  of  a  general 
scheme  of  defendant  to  obtain  money  and  property  by  false- 
hood and  deceit.  It  was  held  in  the  other  case  that  the  false 
pretenses  were  sufficient  to  authorize  a  conviction.  This  is 
a  stronger  case  against  the  defendant  than  that,  because  the 
defendant  falsely  represented  to  HoUister  that  he  had  just 
purchased  a  certain  farm  in  the  neighborhood,  and  this  was 
the  principal  representation  which  induced  HoUister  to  part 
with  the  watch  and  other  property. 

II.  There  are  two  or  three  questions  which  are  not  common 
to  both  cases,  which  we  briefly  consider.  It  is  claimed  that 
the  evidence  does  not  show  that  HoUister  relied  upon  the 
representations  made  by  the  defendant,  but  upon  representa- 
tions made  by  another  person  whom  the  defendant  called 
upon  to  vouch  for  his  (the  defendant's)  financial  standing  and 
credit.  As  we  read  the  record,  this  claim  is  not  supported 
by  the  evidence.  The  jury  were  fully  warranted  in  finding 
that  the  representations  relied  upon  were  made  by  the  de- 
fendant. 

III.  By  agreement  of  counsel  for  the  state  and  the  defense, 
the  presence  of  one  of  the  witnesses  for  the  state  was  waived, 
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2. :waiv-  ^^^  A  written  statement  of  his   testimony  was 

nntofpre?-"    read  to  the  jury.     It  is  objected  that  this  was  a 
uess.  violation  of  the  defendant's  constitntional  right 

to  be  confronted  with  the  witnesses  against  him.  We  think  it 
is  a  right  which  may  be  waived  by  him.  State  v.  Poison^  29 
Iowa,  133.  Tliis  agreement  involved  nothing  more  than  a 
waiver  of  the  manner  of  introducing  the  evidence  for  the 
prosecution.  It  was  not  an  entire  departure  from  the  mode 
of  trial,  as  in  State  v.  Carman^  63  Iowa,  130,  where  the 
defendant  waived  a  jury,  and  his  guilt  was  found  and  pro- 
nounced by  the  court. 

IV.  The  defendant  was  sentenced  to  confinement  in  the 
penitentiary  for  three  years.  It  is  urged  that  the  punish- 
ment is  excessive.  We  see  nothing  in  the  record  to  justify 
us  in  interfering  with  the  judgment  on  this  ground. 

Affirmed. 


HoLLis  V.  The  State  Insueancb  Company. 

^  ^1  1.  Insuranoe:  power  op  adjuster  to  waive  FORFErruRks.    An  ad- 

'looisoj  juBter  of  losses  does  not,  as  a  matter  of  law,  have  anthority  to  bind  the 

05  454  company  by  a  waiver  of  forfeitures;  and  where  his  acts,  if  authorised, 

r^  ^^1  would  amount  to  a  waiver,  it  must  be  shown  that  they  were  aathorised 

1 106  422  by  the  company  before  it  can  be  held  to  be  bonnd  thereby. 

dll2  8641  2.  :   WAIVER  OF    FORFEITURE    OF     POLICY:    FACTS   CON8TITUTINO. 

66  4541  Where  the  insured,  at  the  time  of  the  lo3s,  has  forfeited  his  right  to 

111  6^1  recover  on  the  policy,  and  the  company,  knowing  the  facts,  continnes  to 

i"q^-^  treat  the  contract  as  of  binding  force,  thereby  inducing  the  insured  to 

125  iTsJ  act  and  incur  expense  in  that  belief,  the  company  thereby  wmves  the  for- 


^28  5801  feiture.    See  authorities  cited  in  opinion.     Fitehpairick  v,  Hawheift 

Insurance  Company,  53  Iowa,  335,  distinguished. 

3.  Praotice:  instructions  as  to  issues:  RBFBRRiNa  jury  to  plead- 
ings: ERROR  WITHOUT  PREJUDICE.  It  is  not  competent  for  the  court 
to  refer  the  jury  to  the  pleadings  to  ascertain  the  issues;  (Bryan  v.  C, 
R.  I,  dt  P.  R'y  Co., 63  Iowa,  464;)  Porter  v.  Knight,  Id.,  365;  but  where, 
as  in  this  case,  the  court  otherwise  fully  instmcted  the  jury,  so  that  no 
prejudice  could  result  from  the  error,  it  is  not  ground  for  a  reversal. 
Adams,  J.,  dissente  from  the  argument,  but  concurs  in  the  conclusions 

reached. 
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Appeal  from  Polk  Circuit  Court. 
Saturday,  December  13. 

Action  on  a  fire  insurance  policy.     There  was  a  verdict 
and  judgment  for  plaintiff.     Defendant  appeals. 

Wright^  Cummins  <&    Wright   and  J.  B,  Johnsorh^  for 
appellant. 

John  A.  McCall^  for  appellee. 

Reed,  J. — I.  The  property  covered  by  the  insurance  was 
an  elevator  at  Radcliff,  In  Hardin  county.  At  the  time 
1.IN8URANCR:  the  insuraucc  was  taken,  plaintiff  was  the  sole 
jl^erto'  "  owner,  and  the  policy  was  issued  to  him.  It 
ures.  contained  the  following  provision:     "  If  the  title 

of  the  property  is  transferred,  incumbered  or  changed,  or  if, 
without  written  consent  hereon,  there  is  any  prior  or  subse- 
quent insurance,  *  *  *  this  policy  shall  be  void." 
Defendant  alleged  in  its  answer  that  plaintiff,  in  violation  of 
this  provision,  transferred  the  property  to  a  partnership  com- 
posed of  himself  and  one  Mahana;  also  that  subsequent 
insurance  to  the  amount  of  $500  was  procured  to  be  taken  on 
the  property  by  another  company;  and  it  claims  that  the 
policy  was  avoided  by  this  change  of  title  to  the  property 
and  the  subsequent  insurance.  Plaintiff,  in  his  reply,  admitted 
the  truth  of  these  allegations,  but  alleged  that  defendant,  after 
the  loss  occurred,  and  with  full  knowledge  of  all  the  facts 
with  reference  to  the  subsequent  insurance  and  the  change  of 
title,  notified  and  requested  him  to  make  proofs  of  his  loss, 
and  that,  believing  that  said  request  was  made  by  defendant 
with  the  intention  to  settle  and  pay  said  loss,  he  did,  at  large 
expense  of  money,  labor  and  time,  make  proofs  of  said  loss 
to  defendant,  and  he  claims  that  defendant  thereby  waived 
said  provision  of  the  policy.  The  evidence  shows  Aat  soon 
after  the  loss  occurred  one  C.  J.  Ballard,  an  adjusting  agent 
for  defendant,  called  on  plaintiff  with  reference  to  the  loss. 
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It  also  tends  to  show  that  he  had  learned  before  he  went  to 
Radcliff  of  the  subsequent  insurance  on  the  property,  and 
that  plaintiff  then  informed  him  of  the  change  in  the  title 
to  the  property,  and  that,  with  knowledge  of  these  fects, 
he  directed  plaintiff  to  make  out  and  forward  to  defendant 
his  proofs  of  loss,  and  gave  him  a  blank  form  to  be  used  for 
that  purpose.  Soon  after  this  agent  left  Badcliff,  plaintiff  made 
out  proofs  of  the  loss  and  sent  the  same  to  defendant,  but  they 
were  returned  by  said  Ballard,  with  the  information  that  in 
certain  respects  they  were  not  satisfactory.  He  also  sent  him 
another  blank  form  for  said  proofs,  which  plaintiff  filled  out 
and  returned  to  defendant;  but  more  than  sixty  days  had 
elapsed  since  the  loss  when  the  second  proofs  were  sent  in. 

The  circuit  court  instructed  the  jury  that  the  policy  was 
forfeited  by  reason  of  the  matters  set  up  in  the  answer  and 
admitted  in  the  reply,  and  by  reason  of  plaintiff's  failure  to 
give  notice  andJumish  the  proofs  of  loss  within  sixty  days 
from  the  date  of  the  loss,  and  that  plaintiff  could  not  recover, 
unless  there  had  been  a  waiver  by  defendant  of  the  forfeiture. 
The  court  also  gave  the  following  instruction:  "The  legal 
principle  upon  which  the  waiver  of  a  forfeiture  is  based  is 
this:  A  party  to  a  contract,  having  a  right  to  declare  it  for- 
feited, must  exercise  that  right  when  called  upon  to  act  under 
the  contract;  he  cannot  recognize  the  contract  as  binding,  and 
afterwards  insist  upon  its  forfeiture.  In  this  case  the 
adjuster,  Mr.  Ballard,  represented  the  defendant,  and  for  the 
purposes  of  this  case  was  the  insurance  company^  and  a 
waiver  of  the  forfeiture  by  him  would  bind  the  defendant  to 
the  same  extent  as  if  made  by  its  highest  officers.  Whether 
Mr.  Ballard  waived  the  forfeiture  is  a  question  of  fact  which 
you  will  determine  from  the  evidence.  Plaintiff  claims  that 
the  forfeiture  of  the  policy  was  waived  by  the  company,  by 
asking  and  requiring  proofs  of  loss  of  the  elevator,  after  the 
company,  through  Ballard,  the  adjuster,  had  full  knowledge 
of  the  facts  of  the  forfeiture  of  the  policy  by  reason  of  the 
sale  of  one-third  interest  in  the  elevator  to  Mahana,  of  the 
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subsequent  insurance  in  the  Phoenix,  and  of  the  failure  to 
give  notice  and  proofs  of  loss  within  sixty  days  after  the 
loss.  He  claims  that  the  insurance  company,  through  Bal- 
lai-d,  was  fully  informed  of  all  the  particulars  of  these  several 
acts  of  forfeiture,  and,  knowing  these  things,  instead  of  at 
once  declaring  the  policy  forfeited,  Ballard  asked  and  required 
proofs  of  loss  of  the  elevator,  and  thus  imposed  upon 
plaintiff  some  labor  and  expense.  Now,  if  all  these  claims 
and  allegations  of  plaintiff  are  established  by  the  evi- 
dence, you  are  authorized  to  say  that  the  forfeiture  of  the 
policy  was  waived  by  the  defendant,  and  you  should  find  for 
the  plaintiff;  but  if  plaintiff  has  failed  to  prove  any  one  of 
the  aforesaid  claims  and  allegations  upon  which  he  relies  to 
establish  a  waiver,  you  should  find  in  favor  of  the  defendant. 
And  you  are  further  instruoted  that  if  Ballard,  the  adjuster, 
merely  advised  or  suggested  to  plaintiff  that  he  should  send 
proofs  of  loss  to  the  insurance  company,  or  if  you  find  that 
plaintiff  sent  the  proofs  of  loss  in  pursuance  simply  of  the 
requirement  of  the  policy,  or  on  its  own  motion,  uninfluenced 
by  Ballard  either  way,  then,  in  either  or  any  such  event,  you 
should  find  for  the  defendant.  Nor  would  there  be  a  waiver 
of  the  forfeiture  of  the  policy  by  the  defendant  in  case  the 
adjuster,  Ballard,  ad'vised  plaintiff  in  substance  that  he^  BaU 
lardy  would  not  decide  that  question^  but  that  the  company 
would  or  might  decide  it  for  or  against  plaintiff  after  receiv- 
ing proofs  of  loss,  and  plaintiff  forwarded  proofs  of  loss  to  the 
company  for  its  decision  under  these  circumstances;  and  under 
this  latter  state  of  facts,  also,  the  insurance  company  would 
not  be  liable." 

The  giving  of  these  instructions  is  assigned  as  error  by 
the  defendant.  By  the  first  instruction  the  jury  were  told, 
in  effect,  that  Ballard,  the  adjusting  agent,  had  power  to 
waive  the  forfeiture  of  the  policy;  and,  in  the  second,  they 
were  told  that,  if  he  was  fully  informed  with  reference  to  the 
facts  which  created  the  forfeiture,  and,  while  he  was  possessed 
of  that  information,  required  plaintiff  to  furnish  proofs  of  the 
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loss,  and  this  requirement  imposed  on  plaintiff  some  labor 
and  expense,  the  forfeiture  of  the  policy  was  thereby  waiv€*d. 
There  was  no  evidence  as  to  the  extent  of  Ballard's  powers  as 
agent  for  defendant.  It  is  shown  simply  that  he  was  an  adjust- 
ing  agent,  and  that  he  called  on  plaintiff  with  reference  to  the 
loss;  and  it  does  not  appear  that  he  had  any  power  or  author- 
ity to  settle  or  pay  plaintiff's  claim.  He  did  not  assume  to 
have  any  such  power.  However  well  the  duties  and  powers 
of  an  insurance  adjuster  may  be  known  in  the  community, 
the  law  makes  no  presumptions  with  reference  to  them,  and 
they  must  be  shown  in  every  case  where  the  rights  of  the 
parties  depend  upon  the  question  whether  his  acts  were  done 
with  authority.  Wood,  Ins.,  §  §  396,  399.  Dickinson  Co.  v. 
Insvrance  Co,^  41  Iowa,  286.  We  think,  therefore,  that  the 
court  erred  in  directing  the  jury,  as  matter  of  law,  that  he 
had  authority  to  waive  the  forfeiture  of  the  policy;  and,  as  a 
waiver  of  the  forfeiture  could  be  inferred  from  his  acts  only 
in  case  he  had  authority  either  to  waive  it  expressly,  or  to  do 
such  acts  as  would,  in  law,  amount  to  a  waiver  of  it,  the  court 
erred  in  directing  the  jury,  without  any  evidence  as  to  the 
extent  of  his  authority,  that  a  waiver  might  be  inferred  from 
the  particular  act  done  by  him.  The  defendant  was  bound 
by  the  acts  of  its  agent  only  in  case  they  were  done  within 
the  scope  of  his  actual  or  apparent  authority;  and  whether 
they  were  so  done  was  a  question  of  fact  to  be  determined  by 
the  jury. 

II.  The  general  doctrine  of  the  instructions  is  that  if 
defendant,  with  full  knowledge  of  the  facts  out  of  which  the 
2.  — :  waiver  forfeiture  of  the  policy  arose,  neglected  to  declare 

of  forfeiture      .^      .    ,      ..  ^  .      .  '^.  '11.1..  1 

ofpoiicy:         its  intention  of  insisting  on  the  forfeiture,  but 

factHconstl-  ,  °  '         » 

tuting.  by  its  acts,  recognized  and  treated  the  policy  as 

a  valid  and  substituting  contract  between  it  and  plaintiff,  and 
induced  him  to  act  in  that  belief,  it  is  precluded  now  from 
insisting  on  the  forfeiture.  This  doctrine  is  excepted  to  by 
defendant.  Ite  position  is  that,  to  constitute  a  waiver  of  the 
provisions  of  the  policy  providing  for  the  forfeiture,  the  acts 
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relied  on  must  be  attended  with  such  equitable  circumstances 
as  would  create  an  estoppel;  and,  as  plaintiff  was  not  induced 
by  the  acts  in  question  to  in  any  manner  change  his  position 
with  reference  to  the  subject  of  the  negotiation,  and  as  the 
acts  were  done  after  the  forfeiture  occurred,  they  do  not  create 
an  estoppel.  "We  think,  however,  that  this  position  is  not 
tenable.  The  principle  on  which  the  waiver  of  a  forfeiture 
has  been  maintaineci  in  such  cases  is  undoubtedly  similar  to 
that  of  estoppel.  It  was  so  held  by  this  court  in  Viele  v.  Ger- 
mania  Ins.  Co.,  26  Iowa,  9.  But  we  think  it  is  not  true 
that  such  waiver  can  be  created  only  by  such  acts  or  conduct 
as  would  create  a  technical  estoppel.  Neither  forfeitures  nor 
estoppels  are  favored  by  the  law,  and  it  follows  necessarily 
from  this  consideration  that  the  waiver  of  a  forfeiture  may 
be  sustained  by  circumstances  which  do  not  present  the 
strong  equities  which  would  be  required  to  create  an  estoppel. 
•When  plaintiff  asserted  a  claim  under  the  policy  for  the  loss, 
and  defendant  was  informed  of  the  facts  out  of  which  the 
forfeiture  grew,  it  had  the  right  at  once  to  treat  the  contract 
as  at  an  end.  If  it  had  elected  simply  to  remain  silent,  perhaps 
a  waiver  could  not  have  been  inferred  from  its  silence.  But 
if,  with  knowledge  of  the  circumstances,  it  continued  to  treat 
the  contract  as  of  binding  force,  and  induced  plaintiff  to  act 
in  that  belief,  the  rule  holding  that  it  thereby  waived  the  for- 
feiture is  a  very  just  one.  We  think,  therefore,  that  the 
general  doctrine  of  the  instructions  is  correct,  and  it  is  well 
sustained  by  the  authorities.  See  Titus  v.  Glens  Falls  Ins. 
Co.y  81  K  T.,  410;  Insurance  Co.  v.  NoHon,  96  C.  S.,  234; 
Wehster  V.  Phcenix  Ins.  Co.,  36  Wis.,  67;  Northwestern 
Mid.  Life  Ins.  Co.  v.  Germania  Ins.  Co,,  40  Wis.,  453; 
Cannon  v.  Home  Ins.  Co.,  53  Wis.,  585. 

It  is  claimed,  however,  by  defendant  that  a  different  rule 
is  established  by  this  court  in  Fitchpatrich  v.  Rawheye  Ins. 
Co.,  53  Iowa,  335.  It  is  held  in  that  case  that  the  insurer 
did  not  waive  the  forfeiture  of  the  policy  by  requiring  proofs 
of  loss  after  being  orally  informed  of  the  fact  which  created 


Digitized  byLjOOQlC 


460  SUPREME  COURT  OF  IOWA, 

HoUis  T.  The  State  Insarance  Company. 

the  forfeiture.  The  ground  on  which  the  holding  is  put  is  that, 
as  the  policy  itself  provided  that  the  information  should  be 
communicated  by  the  proofs  of  loss,  and  as  the  oral  information 
was  not  full,  the  insurer  had  the  right  to  demand  that  full  infor- 
mation be  communicated  to  it  in  the  manner  provided  in  the 
contract,  before  it  determined  the  question  of  its  liability; 
and,  as  the  proofs  were  demanded  to  enable  it  to  determine 
that  questicta,  it  did  not  waive  the  forfeiture  by  demanding 
them.  The  distinction  between  the  two  cases  is  very  appar- 
ent, and  the  doctrine  of  that  case  is  clearly  given  in  the 
instructions  in  question. 

The  court  did  not  make  a  full  statement  of  the  issues,  but 

referred  the  jury  to  the  pleadings  for  information  as  to  what 

8.  PRACTICE:    the  issues  were.  "We  have  frequently  disapproved 

M^tolssuST:     this  practice.     See  Bryan  v.  Chicago^  H.  I.  <& 

to  pleadings:   P.  R^y  Co..  63  lowa,  464;  Porter  v.  Knight^ 

error  without   _ ,         ^'  '  ,  _ '  '  ,       ,        .     , 

prejudice.       Id.,  365.     We  would  not  disturb  the  judgment* 
in  this  case  on  this  ground  alone,  as  the  court  did  instruct 
the  jury  fully  as  to  the  questions  of  fact  which  they  were  to 
determine,  and  the  parties  could  not  have  been  prejudiced  by 
the  failure  to  instruct  them  as  to  the  issues. 

For  the  errors  pointed  out  the  judgment  is  reversed,  and 
the  case  is  remanded  for  a  new  trial. 

Revebsed. 

Adams,  J.,  dissenting,  I  concur  in  the  reversal  in  this 
case,  but  I  do  not  think  that  what  was  said  by  the  adjuster 
could  be  deemed  to  have  the  effect  to  waive  the  forfeiture, 
even  if  he  had  power  to  waive  forfeitures.  The  case,  in  my 
opinion,  so  far  as  this  point  is  concerned,  is  not  distinguish- 
able in  principle  from  Fitohpatrioh  v,  Hawkeye  Ins.  Co. 
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GbaTj  Guardian,  v,  McRetnolds  et  al.,  Exr's. 

1.  Contract  to  Break  a  Will:  consideration:  public  policy.  A 
contract  made  by  and  between  the  father  and  grandfather  of  an  infant 
legatee,  on  the  one  side,  and  an  heir  at  law  of  the  testator,  but  not  a 
legatee  under  the  will,  on  the  other  side,  whereby  it  was  agreed  that 
the  heir  should  resist  the  probate  of  the  will,  and  that  the  father  and 
grandfather  should  not  insist  upon  the  probate,  and  that  the  heir,  in  case 
the  will  should  be  set  aside,  should  pay  the  infant  legatee  the  amount  of 
his  legacy,  (the  object  being  to  defeat  the  residuaiy  legatee,)  was 
void  for  want  of  consideration,  and  as  being  against  public  policy;  and, 
though  the  will  was  set  aside,  and  the  infant  loet  his  legacy  thereby, 
yet  his  guardian  could  not  maintain  an  action  therefor  against  the  estate 
of  the  heir  who  resisted  the  probate  of  the  will, — ^he  having,  in  the 
meantime,  died. 

Appeal  from  Wapello  Circuit  Court. 
Saturday,   December   13. 

This  is  an  action  by  which  the  plaintiff  seeks  to  recover  the 
sura  of  $1,000,  and  interest,  upon  an  alleged  oral  contract 
set  up  in  the  pleadings.  There  was  a  trial  by  jury,  and  a 
verdict  and  judgraent  for  the  plaintiff.  The  defendants 
appeal.     The  facts  appear  in  the  opinion. 

Stiles  &  Beatnan  and  W.  W,  Cory^  for  appellant. 

H.  B,  Hendersliott  and  MtNett  c6  Tisdale^  for  appellee. 

RoTHROCK,  Ch.  J. — The  facts  in  the  case,  about  which  there 
is  no  dispute,  are  as  follows: 

J.  W.  0.  McReynolds,  of  Jefferson  county,  in  this  state, 
died  in  May,  1870,  leaving  his  wife,  but  no  children,  surviv- 
ing him.  He  made  a  will  by  which  he  constituted  Isaac  D. 
Mowry  his  executor.  He  bequeathed  to  his  wife  $5,000 ;  to 
his  mother-in-law,  Sallie  Mowry,  $350;  to  Madison  McRey- 
nolds, Susan  McReynolds  and  Martha  McReynolds  $2,000 
each;  to  John  S.  Gray,  the  infant  son  of  his  deceased  sister. 
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the  sum  of  $1,000;  to  Willie  McReynolds  $300;  toliisstep- 
mother  $50;  and  the  balance  of  his  estate  he  bequeathed  to 
the  Masonic  lodge  at  Abingdon,  as  a  permanent  fund  to  edu- 
cate the  orphan  children  of  master  Masons.  There  were  one 
or  two  other  bequests  made  in  the  will,  not  necessary  to  be 
mentioned  here.  This  will  was  made  but  a  short  time  before 
the  death  of  the  testator.  By  the  will  the  principal  part  of 
the  estate  was  intended  to  be  bequeathed  to  his  wife,  and  to 
his  brother  and  sisters,  and  to  the  minor  children  of  his 
deceased  brother  and  sister,  with  a  small  amount  to  his  wife's 
mother,  and  the  residue  was  given  to  the  Masonic  lodge  at 
Abingdon.  Solomon  McReynolds,  the  father  of  J.  W.  C. 
McReynolds,  survived  him,  and,  in  the  absence  of  a  will,  one- 
half  of  the  estate  would  have  gone  to  the  wife,  and  the  other 
half  to  Solomon  McReynolds,  the  father. 

In  a  short  time  after  the  death  of  the  testator  the  will  was 
filed  for  probate.  The  legatee,  John  S.  Gray,  was  then  some 
three  or  four  years  of  age.  His  mother  died  within  a  month 
after  he  was  born,  and  his  grandfather,  J.  G.  Gray,  took  charge 
and  control  of  him,  kept  him,  and,  with  some  assistance  from 
the  father  of  the  boy,  clothed,  sustained  and  cared  for  him  as 
his  own  child.  After  the  will  was  filed  for  probate,  Solomon 
McReynolds  made  an  agreement  with  the  grandfather  and 
father  of  the  infant  child  that  he  (McReynolds)  would  resist  the 
probate  of  the  will,  and  that  they,  as  the  representatives  of  the 
child,  should  not  insist  on  thctprobate,  and  that,  if  it  was  not 
probated,  he  (McReynolds)  would  pay  to  the  child  the  amount 
of  the  legacy  named  in  the  will. 

The  contract,  as  stated  by  John  G.  Gray  in  his  testimony, 
was  as  follows:  Solomon  McReynolds  '^  came  to  my  home, 
and  his  wife  and  Martha  and  J.  W.  McReynolds  came  there 
on,  I  think,  about  a  week  before  the  court  at  Fairfield,  and 
asked  me  if  I  had  got  a  letter  from  him.  I  told  him  I  had. 
Said  he, '  I  want  to  break  Joseph's  will.'  Says  he,  *  I  want 
you  to  lay  still  and  let  me  do  it.  I  want  the  heirs  to  have 
every  cent  the  uncle  willed  them,  but  I  want  to  break  that 
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will;'  that  Mowrj  wanted  to  destroy  the  property  or  the 
money,  and  I  want  to  break  that  will  and  get  the  money  ont 
of  the  Masons'  hands;  that  was  the  contract  between 
him  and  me,  that  Johnny  and  the  other  minor  heirs  should 
have  the  money  that  the  nncle  willed  them." 

Solomon  McReynolds  appeared  and  resisted  the  probate 
of  the  will,  and  the  same  was  set  aside,  and  the  application 
to  have  the  same  admitted  to  probate  refused.  No  one 
appeared  in  the  proceedings  in  behalf  of  the  minor,  John  S. 
G  ray.  Solomon  McRey nolds  afterwards  died,  without  pay  i  ng 
plaintiff  the  amount  of  the  legacy,  and  this  action  is  brought 
against  his  estate  to  recover  upon  the  oral  contract  above  set 
out. 

The  defendants  demurred  to  the  petition,  objected  to  the 
evidence  of  the  contract,  and  moved  the  court  to  direct  the 
jury  to  return  a  verdict  for  the  defendants,  upon  the  grounds, 
among  others,  that  the  contract,  as  pleaded  and  proved,  was 
without  consideration,  against  public  policy,  and  void.  They 
also  asked  instructions  to  the  jury  to  the  same  effect.  All  of 
these  objections  were  overruled. 

We  think  that  upon  these  undisputed  facts  the  plaintiff  is 
not  entitled  to  recover,  for  two  good  and  sufficient  reasons: 

(1)  The  contract  was  without  consideration.  It  may  be 
conceded,  for  the  purposes  of  the  case,  that  the  father  and 
grandfather  of  the  plaintiff  had  authority,  by  reason  of  their 
relation  to  the  plaintiff,  to  make  a  contract  which  the  plaintiff 
could  enforce  against  Solomon  McTleynolds.  But  that  is  not 
the  question  here  presented.  There  must  be  a  consideration 
moving  from  some  person.  The  promise  in  behalf  of  the 
minor  to  "  lay  still"  and  allow  McReynolds  to  set  aside  the 
will  was  binding  on  no  one.  There  was  nothing  to  prevent 
the  minor,  and  all  his  friends,  guardians  and  protectors,  from 
doing  all  they  could  to  uphold  the  will.  If  they  had  done  so, 
Solomon  McReynolds  could  not  have  claimed,  in  the  probate 
court,  that  they  had  contracted  not  to  do  so. 

(2)  But  suppose  we  were  to  concede  that  the  failure  to 
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appear  in  support  of  the  will  was  a  consideration  in  support 
of  the  agreement.  It  appears  to  us  that  the  object  of  the 
contract  was  against  public  policy,  as  tending  to  thwart  justice. 
The  avowed  purpose  was  to  prevent  the  Masonic  lodge  from 
receiving  its  legacy.  It  must  be  remembered  that  the  plaint- 
iff is  seeking  a  recovery  upon  the  contract  made  for  his  bene- 
fit. He  must  accept  the  contract  as  it  was  made.  He  cannot 
be  allowed  to  divest  it  of  any  of  its  provisions  because  of  his 
infancy.  The  evidence  shows  that  the  officers  of  the  Masonic 
lodge  were  not  advised  of  the  contract.  They  knew  nothing 
about  it.  Suppose  that  all  of  the  beneficiaries  under  a  will 
excepting  one  should  unite  in  a  contract  with  an  heir  that 
they  would  do  nothing  to  uphold  the  will,  and  that  the  heir, 
if  successful  in  defeating  it,  should  pay  their  legacies,  and 
this  contract  was  made  to  defeat  the  legacy  of  the  one  not  enter- 
ing into  the  contract.  It  is  very  plain  that  such  a  contract 
is  void  as  against  public  policy,  and  no  recovery  can  be  had 
thereon  by  any  of  the  parties  to  it.  The  case  of  Fulton  v. 
/S't/uVA,  27Ga.,413,  and  other  cases  cited  by  counsel  for  appel- 
lee, are  unlike  the  case  at  bar  in  their  facts.  .  They  are  cases  of 
contracts  between  heirs  and  legatees  where  there  was  no  "  lay- 
ing still"  by  any  one  of  them.  They  were  fair,  open  contracts, 
made  to  avoid  family  difficulties,  for  the  purpose  of  an  equi- 
table and  just  distribution  of  property. 

We  think  the  court  should  have  directed  the  jury  to  return 
a  verdict  for  the  defendants,  because,  upon  the  undisputed 
facts,  the  plaintiff  was  not  entitled  to  recover. 

Keyebsed, 
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EiDENOUR  V.  Crrr  of  Clarinda. 

1.  New  Trial:  misconduct  of  juror:  discussion  of  case:  affidavits      I  |^  ggj 
CONSIDERED.    A  DCw  trial  was  eoaght  by  defendant  on  the  ground       rS"S61 
that  one  of  the  jurors  had  permitted  the  case  to  be  discussed  in  his  pres-        ioo_J[3il 
cnce  during  an  adjournment;  but,  upon  consideration  of  the  affidavits 
of  the  parties,  (see  opinion,)  held  that  no  facts  were  established  thereby, 
as  distinguished  from  legal  conclusions,  which  showed  pr^'udice  to  the 
defendant,  and  made  it  obligatory  on  the  court  to  grant  a  new  trial. 

Appeal  from  Page  Circuit  Court 

Saturday,  December  13. 

Action  for  a  personal  injury  received  by  plaintiff  by  falling 
npon  a  sidewalk,  by  reason  of  the-  same  being  obstructed  by 
snow  and  ice,  and  dangerous  to  travel,  as  is  alleged.  There 
was  a  trial  by  jury,  and  a  verdict  and  judgment  for  plaintiff. 
Defendant  appeals. 

Clark  (k  Paralow  and  N,  B.  Moore^  for  appellant. 

Hepburn  <&  Thummel  and  W.  W.  MoramaUy  for  appellee 

Rothrock,  Ch.  J. — The  defendant  filed  a  motion  for  a  new- 
trial,  one  ground  of  which  was  the  alleged  misconduct  of  one 
of  the  jurors  who  tried  the  case.  The  motion  was  supported* 
by  three  affidavits,  one  of  which  is  as  follows:  "  I,  W.  C.  Stil- 
lians,  on  oath,  do  say  that  I  am  a  resident  of  Clarinda,  and 
that  I  am  acquainted  with  Horace  Pratt,  who  was  a  member 
of  the  jury  that  tried  the  cause  of  N.  C.  Bidenour  v.  The 
City  of  Clarinda  J  that  shortly  before  the  said  cause  was  sub- 
mitted to  said  jury,  and  while  it  was  pending,  I  was  present 
with  him  in  John  Burrows'  drug-store,  in  Clarinda,  and 
while  he  was  present  the  merits  of  the  case  were  fully  dis- 
cussed in  his  presence  and  hearing;  that  I  myself  said,  in  his 
presence,  that  *  it  is  a  given-up  fact  that  the  plaintiff  has  the 
judge;'  that  it  is  patent  to  everybody  that  the  judge  is  iiL 
favor  of  Newt.,  [meaning  plaintiff,]  and  that  his  attorneys  say 
he  has  an  equal  show  with  the  jury;  that  a  great  deal  more 
Vol.  LXV— 30 
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was  said  than  appears  in  qnotation  marks,  and  the  case  dis- 
cussed from  the  beginning,  and  this  juror  made  remarks 
concerning  the  case,  saying  that  'Morsraan,'  one  of  the  attor- 
neys in  the  case,  '  was  the  best  speaker  and  had  the  best 
voice;*  and  that  the  person  to  whom  I  was  speaking  replied 
that  it  was  admitted  that  the  plaintiff  had  the  judge;  that  I 
did  not  know  at  the  time  I  was  talking  that  Horace  Pratt 
was  a  member  of  the  jury,  and  that  he  never  made  it  known 
to  any  one  that  he  was  a  juror,  and  never  asked  any  one  to 
desist,  but  waited  and  listened  to  the  discussion  for  at  least 
fifteen  minutes;  that  he  staid  for  awhile  after  it  was  sug- 
gested by  some  one  that  he  [Pratt]  was  a  juror;  that  I  never 
would  have  discussed  the  case  had  I  known  he  was  a  juror, 
and  ceased  as  soon  as  I  discovered  it.  All  the  above  facts 
and  statements  are  true,  as  I  verily  believe,  so  help  me  God/' 
The  other  two  affidavits  corroborate  that  of  Stillians  in  part, 
and  iui  one  of  them  it  is  stated  that,  when  some  one  suggesteil 
that  Pratt  was  a  juror,  he  (Pratt)  said:  "Go  ahead,  boys;  I 
will  soon  have  the  case  decided;"  and  then  retired. 

The  plaintiff,  in  resistance  to  the  motion,  tiled  the  affidavit 
of  the  juror  Pratt,  in  which  he  admitted  that  he  was  in  the 
drug-store  a  few  minutes,  but  that  he  heard  no  discussion  in 
regard  to  the  case;  that  when  he  went  into  the  drug-store  he 
heard  Stillians  say  to  some  person  there  present  that  "  Mors- 
man  has  the  judge,"  or  "  generally  has  the  judge,"  and  that 
he  (Pratt)  said, ''  1  guess  that  is  because  Morsman  is  generally 
right;"  but  that  he  did  not  know,  and  had  no  reason  to  sup- 
pose, that  the  remark  of  Stillians  was  in  reference  to  the  case 
then  on  trial,  and  that  some  one  said  that  he  (Pratt)  was  a 
juror  in  the  case,  and  he  then  said,  *'I  guess  I  had  better 
retire,  for  if  I  was  to  stay  and  hear  anything  that  the  case 
might  be  decided."  The  juror  was  corroborated  in  most 
particulars  by  the  affidavit  of  another  person  who  was  pres- 
ent at  the  conversation,  and  with  whom  the  juror  went  away 
from  the  drug-store. 

Another  affidavit  was  filed  by  the  defendant,  in  which  it 
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was  Stated  that  the  cause  was  fully  discussed  upon  its  merits 
in  presence  of  the  juror,  and  that  he  said,  "Go  on  with  the 
case;  I  will  soon  have  it  decided."  The  court  overruled  the 
motion,  and  the  defendant  now  insists  that  the  ruling  was 
erroneous,  and  that  the  judgment  should  be  reversed. 

It  is  the  usual  practice  for  the  court  to  direct  the  jury  that 
they  must  not  join  in  conversation  about  the  case  pending  the 
trial,  and  that,  if  persons  engage  in  such  conversation  in  their 
presence,  they  must  retire,  and  not  take  part  in  the  conversa- 
tion, or  admonish  those  engaged  in  the  conversation  that  they 
are  jurors,  and  request  them  to  cease  discussing  the  case. 
We  cannot  believe  that  any  prejudice  resulted  from  the  con- 
versation in  the  presence  of  the  juror.  It  is  not  claimed  that 
he  entered  into  any  discussion  of  the  merits  of  the  case. 
There  is  no  impropriety  in  anything  that  he  said,  and  what 
he  did  say  in  no  manner  indicated  that  he  had  any  bias  or 
feeling  in  the  case.  The  facts  set  out  in  the  affidavit  do  not 
disclose  conversation  that  would  influence  the  juror.  It  is 
stated  in  the  affidavits  that  the  case  was  fully  discussed  on  its 
merits.  This  would  not  be  possible  in  a  conversation  of  a 
few  minutes.  If  the  case  was  discussed  upon  its  merits,  the 
facts  should  have  been  set  out  as  distinguished  from  the  con- 
clusion of  the  affiants,  so  that  the  court  could  determine  for 
itself,  without  accepting  conclusions,  whether  or  not  the  dis- 
cussion tended  to  prejudice  the  defeated  party. 

The  defendant  cites  us  to  the  case  of  Sta  ford  v.  T/ie  City  of 
OskalooBa^  57  Iowa,  752,  and  Ensign  v.  Harney.^  15  Neb., 
330,  as  sustaining  the  motion  in  this  case.  Those  were  cases 
where  attorneys  of  the  successful  parties  were  guilty  of  most 
flagrant  misconduct  in  their  social  intercourse  with  jurors,  by 
which  the  jurors  were  placed  under  personal  obligations  to 
them.  The  cases  are  not  at  all  parallel  with  the  case  at  bar. 
They  involve  misconduct  of  the  attorneys  of  the  successful 
parties,  as  well  as  misconduct  of  jurors. 

Affirmed. 
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HI    5081 

1.  Insurance:  ltmitation  of  action  on  policy:  waiter  of:  facts 
NOT  CONSTITUTING.    Where  a  policy  of  fire  insarance  provided  that  no 
'  action  should  be  maintained  thereon  if  be^n  more  than  six  months  after 

the  loss,  and  the  company *s  adjuster  agreed  with  the  assured  what  the 
amount  of  the  loss  was.  and  the  company  proposed  to  pay  that  amount 
on  certain  conditions,  which  fiuled,  and  the  company  then,  five  months 
before  the  six  months  had  expired  in  which  the  assured  could  bring  this 
action,  notified  the  assured  that  it  would  not  pay,  held  that  the  company 
did  not,  by  these  acts,  waive  its  ri^ht  to  insist  that  the  action  should  be 
begun  within  the  six  months  named  in  the  policy. 

Appeal  from  Woodbury  Circuit  Court. 

Saturday,   December  13. 

Action  on  a  policy  of  insurance  against  loss  or  damage  by 
fire.  The  court  directed  the  jury  to  find  for  the  defendant, 
which  they  did,  and  plaintiff  appeals. 

Taylor  tfe  Healy  and  J.  27.  d&  C,  M.  SwaUj  for  appellant 

H.  W,  larger  J  for  appellee. 

Seevers,  J. — The  policy  was  issued  to  one  Edmunds,  who, 
after  the  loss,  assigned  it  to  the  plaintiff.  The  loss  occurred 
on  October  19,  1881,  and  proofs  of  the  loss  were  furnished 
the  defendant  on  November  21,  1881.  This  action  was 
commenced  on  the  seventh  day  of  August,  1882.  Tlie 
defendant  pleaded  that  the  action  was  barred,  because  it  had 
not  been  brought  within  the  time  fixed  in  the  policy.  Tlie 
plaintiff  replied  that  the  defendant  had  waived  such  defense, 
and  was  estopped  from  setting  the  same  up. 

I.  The  provision  of  the  policy  on  which  the  defendant 
relies  is  as  follows:  "  And  provided,  further,  and  it  is  hereby 
expressly  covenanted  and  agreed  by  the  parties  hereto,  that 
no  suit  or  action  against  this  company,  for  the  recovery  of 
any  claim  under  and  by  virtue  of  this  policy,  shall  be  sus- 


Digitized  byLjOOQlC 


DECEMBER  TERM,  1884.  469 

Garretson  y.  Tbe  Hawkeye  InsuraDce  Company. 

tained  in  any  court  of  law  or  chancery,  unless  such  suit  or 
action  shall  be  commenced  within  six  months  after  the  loss 
shall  occur;  and  in  case  any  such  suit  or  action  shall  be  com- 
menced against  this  company  after  the  expiration  of  the 
aforesaid  six  months,  the  lapse  of  time  shall  be  taken  and 
admitted  as  conclusive  evidence  against  the  validity  of  such 
claim,  any  statute  of  limitation  to  the  contrary  nothwith- 
standing.'*  In  Ellis  v.  Council  Bluffs  Ins,  Co,^  64  Iowa, 
507,  it  was  held,  under  a  similar  provision  in  a  policy  of 
insurance,  that  a  right  of  action  on  the  policy  did  not  accrue 
until  the  expiration  of  sixty  days  after  the  proofs  of  loss  had 
been  furnished,  and  that  the  period  of  limitation  fixed  by  the 
parties  did  not  begin  to  run  until  that  time.  We  assume, 
because  it  is  not  claimed  otherwise,  that  the  period  of  limita- 
tion thus  fixed  is  binding  upon  the  parties. 

It  is  obvious,  from  the  foregoing  statement  of  facts,  that 
this  action  is  barred,  unless  such  defense  was  waived,  or  the 
defendant  is  estopped  from  setting  it  up.  The  claimed  waiver 
and  estoppel  are  based  upon  the  same  facts.  They  are  as 
follows:  About  the  fifteenth  of  November,  1881,  the  defend- 
ant's adjusting  agent  made  an  examination  in  relation  to  the 
loss,  and  in  substance  recommended  to  the  defendant  that  it 
should  pay  an  amount  agreed  upon  by  him  and  the  plaintiflF. 
A  few  days  after  receiving  the  report  of  its  adjuster,  the 
defendant  wrote  to  the  assured  as  follows: 

"  November  23,  1881. 

"D.  F.  Edmunds,  Esq.,  Oto,  Iowa — Dear  Sir:  "We  are 
in  receipt  of  your  proofs  of  loss.  Inclosed  we  send  you  blank 
form  of  receipt  to  be  signed  by  you,  and  by  any  and  all  par- 
ties to  whom  you  may  have  assigned  an  interest  in  your  insur- 
ance. When  properly  signed,  forward  receipts  and  your  pol- 
icy to  any  bank'of  this  city.  *  *  *  TTpon  receipt 
of  the  above  in  due  form,  and  the  absence  of  any  additional 
evidence,  we  will  pay  as  per  above  receipt." 

The  receipt  was  duly  signed  and  forwarded  as  directed  by 
the  defendant,  but  the  policy  was  not  returned.     About  the 
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fifteenth  day  of  December,  1881,  the  defendant  claimed  to 
have  made  the  discovery  that  the  fire  was  not  accidental,  and 
then  wrote  the  plaintiff  and  his  attorneys  that  it  would  not 
pay  as  it  had  previously  proposed  to  do.  It  is  insisted,  as 
we  understand,  that  a  simple  adjustment  of  the  amount  of  the 
loss  amounts  to  an  implied  promise  to  pay,  and  constitutes  a 
waiver  of  the  conditions  of  the  policy.  It  is  obvious,  it 
seems  to  us,  that  this  cannot  be  so,  because  the  defendant 
agreed  to  pay  sixty  days  after  it  was  furnished  with  proofs 
of  loss,  and  when  the  loss  was  adjusted — that  is,  the  amount 
agreed  upon.  The  most  that  can  be  said  is  that  the  defend- 
ant thereby  impliedly  agreed  to  pay  such  amount  subject  to 
the  conditions  of  the  policy.  The  defendant  waived  nothing 
by  agreeing  upon  the  ainount  of  the  loss,  nor  was  it  thereby 
estopped  from  insisting  that  all  the  conditions  agreed  upon, 
on  which  its  liability  to  pay  depended,  should  be  complied 
with.  That  is  to  say,  it  did  not  waive  the  condition  of  the 
policy  that  an  action,  if  necessary  to  enforce  payment  thereon, 
sliould  be  brought  within  the  time  fixed  by  the  policy. 

II.  It  is  further  insisted  that  the  defendant  agreed  to  pay 
a  specified  sum  when  certain  receipts  were  signed;  but  the 
promise  was  not  absolute,  but  conditional.  One  of  the  con- 
ditions was  that  the  policy  was  to  be  returned.  As  this  was 
not  done,  the  defendant  was  not  bound  to  pay.  Another  was 
that  the  defendant  reserved  the  right  to  decline  to  pay  if 
additional  evidence  was  discovered  which  showed  that  the 
defendant  was  not  liable.  It  claimed  to  have  discovered  such 
evidence,  and  notified  the  plaintiff  that  it  would  not  pay,  as  it 
had  conditionally  promised  to  do,  within  one  month  after  the 
proofs  of  the  loss  had  been  furnished  it.  The  plaintiff,  there- 
fore, had  five  months  within  which  he  could  have  brought 
his  action,  before  it  was  barred  under  the  conditions  of  the 
policy.  If  the  plaintiff  was  induced  to  believe  that  the 
defendant  would  pay  without  suit,  this  was  promptly  retracted, 
and  the  plaintiff,  in  substance,  notified  that  he  must  rely  on 
his  legal  rights.     As  there  was  no  dispute  as  to  the  facts  above 
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stated,  there  was  nothing  to  submit  to  the  jury ;  and  the  court 
correctly  hold  that  the  plaintiff  was  not  entitled  to  recover. 

Affirmed. 


65    4TI 
102    2S9 

Stockbeegeb  v.  Lindsey, 

1.  Witnesses:  garnishee:  rtoht  to  fees  in  advance:  judgment 
AGATNST  GARNISHEE  FOR  REFDSiNO  TO  ANSWER.  Witnesses,  Inclading: 
garnishees,  may  demand  their  mileage  and  their  fees  for  one  day  V 
attendance  in  advance,  and,  if  not  so  paid,  they  need  not  attend;  but  if 
they  do  attend  without  demanding  their  mileage  in  advance,  they  can- 
not tlien,  as  a  condition  to  testifying,  for  the  first  time  demand  their 
mileage.  And  where  a  garnishee  appears  and  demands  mileage  and  one 
day's  attendance  as  a  condition  to  answering,  and,  upon  the  refusal  by 
plaintiff  to  comply  with  such  demand,  he  departs  and  refuses  to  answei', 
the  court  may  rightly  render  judgment  against  him  to  the  fall  extent  of 
plaintiff 's  demand.  Code,  §  2984.  Whether  he  might  not,  after 
appearance,  be  entitled  to  his  fees  for  one  day's  attendance  before  an- 
swering, quaere. 

Appeal  from  Adair  Circuit  Court, 

Saturday,  December  13. 

In  an  action  before  a  justice  of  the  peace  a  judgment  Was 
rendered  against  the  defendant  as  garnishee.  She  sued  out  a 
writ  of  error  from  the  circuit  court,  and  upon  the  hearing 
thereof  the  judgment  of  the  justice  was  affirmed,  and  the 
defendant  appeals. 

Church  &  Don  Carlos^  for  appellant. 

J.  E.  Andrews  and  J,  Y.  Culver^  for  appellee. 

Seevees,  J. — The  defendant  was  duly  summoned  to  appear 
before  a  justice  of  the  peace  as  a  garnishee.  In  obedience  to 
the  summons  she  appeared,  demanded  "  her  fees  of  plaintiff, 
including  mileage  from  home,  before  she  would  answer  said 
garnishment,  and  plaintiff's  attorney  refused  to  pay  said  fees 
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.  nnlesB  so  ordered  by  the  court  to  pay  them.  The  court  there- 
upon ruled  that  the  plaintiff  was  not  compelled  to  pay  her 
said  fees/'  Thereupon  the  defendant  "  refused  to  remain  in 
court  and  testify  or  answer  said  garnishment,  and  there- 
fore the  court  rendered  judgment  for  the  amount  of  the  judg- 
ment and  costs  against  John  Liudsey,  on  which  she  was  gar- 
nished.** 

I.  "We  are  required  to  determine  whether  the  justice  erred 
in  the  ruling  made  by  him,  above  stated.  The  statute  pro- 
vides that  "  where  the  garnishee  is  required  to  appear  at 
court  *  *  *  he  is  entitled  to  the  pay  and  mileage 
of  a  witness,  and  may  in  like  manner  require  payment  before- 
hand in  order  to  be  made  liable  for  non-attendance.*'  Code,  § 
2983.  "Witnesses  are  entitled  to  receive  in  advance,  if 
demanded,  their  traveling  fees  to  and  from  court,  together  with 
their  fees  for  one  day's  attendance.  At  the  commencement 
of  each  day  after  the  first,  they  are  further  entitled,  on  demand, 
to  receive  the  legal  fees  for  that  day  in  advance.  If  not  thas 
paid,  they  are  not  compelled  to  attend  or  remain  as  witnesses.'* 
Code,  §  3674.  "Witnesses  are  entitled  to  receive  traveling 
fees  and  for  one  day's  attendance  in  advance,  if  demanded,  if 
such  demand  is  made  at  the  time  they  are  notified  to  appear. 
Possibly  such  a  demand  could  be  lawfully  made  at  any  time 
before  they  do  appear,  but  if  they  appear  they  waive  the  right 
to  demrfnd  or  receive  mileage,  because  the  only  demand  that 
can  be  made  after  their  attenda^^ce  before  the  court  is  for  one 
day's  attendance,  which  must  be  made  on  the  morning  of  each 
day.  The  defendant,  as  garnishee,  was  entitled  to  the  same 
privileges,  and  np  more.  We  have  no  occasion  to  determine 
whether  the  defendant  could  have  lawfully  demanded  her  fees 
for  a  day's  attendance,  because  she  did  not  do  this,  but 
demanded  mileage,  and  to  the  latter  we  clearly  think  she  was 
not  entitled. 

II.  If  the  garnishee  fails  to  appear  and  answer  the  inter- 
rogatories propounded  to  him  without  sufficient  excuse  for 
his  delinquency,  he  shall  be  presumed  to  be  indebted  to  the  exe- 
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cution  defendant  to  the  full  amount  of  the  plaintiff 's  demand. 
Code,  §  2984.  The  non-payment  of  the  fees  the  garnishee 
was  entitled  to,  if  the  same  had  been  lawfully  demanded, 
would  have  excused  the  failure  to  testify.  Having  been  law- 
fully summoned,  and  having  failed  to  so  answer,  the  justice 
rightly  indulged  the  presumption  that  the  garnishee  was 
indebted  to  the  execution  defendant,  and  he  did  not  err  in 
rendering  judgment  against  her  for  such  amount.  The  circuit 
court,  therefore,  did  not  err  in  affirming  the  judgment  of  the 
justice. 

Affibmbd. 


Lundak  v.   Thb  Chicago  &  North westebn  Railway  Co.     \^  w»| 

1.  Appeal:  from  justice's  court:  amount  in  controversy:  juris- 
diction. Where  plaintiff  sued  in  justice's  court  for  $40,  and  judgment 
was  rendered  in  his  favor  for  $24,  and  the  defendant  appealed,  held  that 
the  amount  in  controversy  was  $40,  and  not  $24,  and  that^  therefore, 
the  circuit  court  had  jurisdiction  to  entertain  the  appeal,  under  §  3575 
of  McClain's  statutes,  (Laws  of  1880,  Chapter  163,)  and  it  was  error  to 
dismiss  it 

Appeal  from  Benton  Circuit  Court. 

Saturday,  Deoembbb  13. 

Thb  facts  are  stated  in  the  opinioD. 

Uuhba/rd^  Clark  cfe  Dawley^  for  appellant. 

No  appearance  for  appellee. 

Seevers,  J. — The  plaintiff  commenced  this  action  before 
a  justice  of  the  peace,  and  claimed  to  recover  $40.  There 
was  a  trial,  and  a  judgment  was  rendered  by  the  justice  in 
favor  of  the  plaintiff  for  $24.  The  defendant  appealed  to 
the  circuit  court,  and,  on  motion  of  the  plaintiff,  the  appeal 
was  dismissed  on  the  ground  that  the  amonnt  in  controversy 
was  less  than  $100 ;  and  the  trial  judge  has,  in  substance,  asked 
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118  to  determine  whether  the  appeal  was  correctly  dismissed. 
The  statute  provides  that  "any  person  aggrieved  by  the 
iinal  judgment  of  a  justice  may  appeal  therefrom  to  the  circuit 
court  in  the  county.  But  no  appeal  shall  be  allowed  in  any 
case  when  the  amount  in  controversy  does  not  exceed  $25." 
McClain's  Code,  §  3575.  When  the  action  was  commenced 
and  tried  by  the  justice,  the  amount  in  controversy  was  $40. 
If  the  plaintiff  had  appealed,  as  he  might  have  done,  the 
amount  in  controversy  would  have  been  the  same.  If  the 
plaintiff  could  appeal,  it  would  seem  that  the  defendant 
should  have  such  right,  for  it  is  reciprocal.  An  appeal  from 
the  judgment  of  a  justice,  by  either  party,  "  brings  up  a  cause 
for  the  trial  on  the  merits."  Code,  §  3590.  On  the  trial 
of  this  appeal  in  the  circuit  court,  the  plaintiff,  under  the 
pleadings,  could  have  recovered  a  judgment  for  $40.  By 
appealing,  the  defendant  recognized  the  right  of  the  plaintiff 
to  such  a  judgment,  and  we  therefore  think  the  amount  in 
controversy  exceeded  $25,  and  that  the  court  erred  in  dis- 
missing the  appeal. 

Bevebsbd. 
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REPORTS 

OF 
DRTBBMIKBD  IK  THB 

SUPREME   COURT 

OF 

THE  STATE  OF  IOWA, 

AT 

COUNCIL  BLUFFS,  MARCH  TERM,  A.  D.  1885, 

IK  THB  THIBTY-KIKTH   YEAB  OF  THB  8TATB. 


PRESENT: 

Hon.  JOSEPH  M.  BECK,  CHIEF    JUSTICE. 
"      AUSTIN  ADAMS. 
••      WILLIAM  H.  SEEVERS. 
"      JOSEPH    R.  REED, 
••      JAMES  H.  ROTHROCK. 


Judges. 


Stewabt,  Adm'e,  v.  Pheniob  ET  AL.  96  Sel 

65    475 

1.  Estates  of  Decedents:  administrator's  bond:  who  may  sub  on.    ^^  '^^^ 

AlthoQgh  aa  administrator's  bond,  given  in  1868,  ran  to  the  county  66  *gl 
jadge  and  his  successors  in  office,  it  was  intended  for  the  security  of  all 
persons  who  might  be  interested  in  the  administration  of  the  estate,  and 
under  Code,  §  2552,  (Rev.,  §  27S7.)  any  such  person  might  maintain  an 
action  thereon.  In  this  case,  held  that,  after  the  removal  of  the  admin- 
istratrix who  gave  the  bond,  her  successor  might  sue  thereon  for  assets 
of  the  estate  remaining  in  her  hands. 

2.  — -:   POWERS  OP  SUBSTITUTED  ADMINISTRATOR.     Under  sectious 

2348,  2349  of  the  Code,  a  substituted  administrator  succeeds  to  the 
duties  and  obligations  as  well  as  to  the  powers  of  the  first  administrator. 
Shawhan  v,  Loffer,  24  Iowa,  217,  followed. 
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3.  :  REMOVAL  OF  ADMINISTRATOR:  RIGHT  OF  SUCCESSOR  TO  8U9  05 

bond:  rule  STATED.  When  an  administrator  is  removed,  and  be 
retains  in  his  hands  fands  of  the  estate  which  he  fails  to  pay  to  his  sno 
cesser,  and  the  debts  of  the  estate,  if  any,  have  all  been  liquidated,  then 
it  would  seem  that  the  creditors  and  heirs  or  legatees  are  the  only  per- 
sons interested  in  the  funds  retained  by  the  first  administrator,  and  that 
they  alone,  aud  not  the  second  administrator,  can  maintain  an  action 
therefor  on  the  boud  of  the  first  administrator.  But  where,  as  in  this  case, 
the  first  administratrix  failed  to  give  notice  of  her  appointment,  and  she 
was  afterwards  removed,  retaining  funds  in  her  hands,  it  could  not  be 
said  whether  there  were  or  were  not  debts  owing  by  the  estate,  since  cred- 
itors, if  any,  had  had  no  notice  to  file  their  claims,  and  it  being,  in  such 
case,  the  duty  of  her  successor  to  give  such  notice,  and  to  pay  the  debts, 
if  any,  it  was  his  right  to  have  for  that  purpose  the  money  retained  by 
his  predecessor,  and  he  was  entitled  to  recover  the  same  in  an  action 
against  her  and  the  sureties  on  her  bond.  Kelley  r.  Mann^  56  Iowa, 
625,  distinguished. 

Appeal  from  Dvhuque  Circuit  Court. 

Tuesday,  March  17. 

Action  on  an  administrator's  bond.  A  demurrer  was  sus- 
tained to  the  petition,  and  judgment  was  rendered  thereon 
for  defendants.     Plaintiff  appeals. 

SohinsoTij  Powers  <fe  Zaci/  and  S.  M.  Pollock^  for  appel- 
lant. 

Fouke  <&  ZyoTiy  for  appellees. 

Beed,  J. — It  is  alleged  in  the  petition,  as  amended,  that  in 
the  year  1868  Peter  Strain  died  intestate,  leaving  a  widow  and 
three  minor  children  surviving  him,  and  that  his  widow, 
Charlotte  Strain,  (now  Charlotte  Phenice,)  was,  on  the  fif- 
teenth of  April,  1868,  appointed  admistratrix  of  his  estate; 
that  she  gave  a  bond,  with  the  other  defendants  as  sureties 
thereon,  conditioned  for  the  faithful  performance  by  her  of 
the  duties  which  should  be  imposed  upon  her  by  law  as  such 
administratrix;  that  there  came  into  her  hands  as  assets  of 
said  estate  personal  property  of  the  value  of  $7,110.59,  and 
that  she  returned  an  inventory  thereof  as  required  by  law. 
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and  the  same  was  appraised,  and  that  she  disposed  of  said 
property  and  received  therefor  the  appraised  value  thereof; 
that  she  failed  to  perform  the  conditions  of  her  bond,  in  this; 
that  she  did  not  publish  notice  of  her  appointment  as  such 
administratrix,  as  required  by  law,  and  that  she  did  not  file  any 
report  of  her  doings  as  such  adminstratrix  until  June  5, 1883, 
more  than  fifteen  years  after  her  appointment;  that  she  then 
filed  a  report,  in  which  she  showed  that  there  had  then  come 
into  her  hands  of  the  assets  of  said  estate  the  sum  of 
$7,546.74  in  excess  of  all  debts  of  the  estate  paid  by  her,  and 
the  costs  and  expenses  of  administration,  and  her  own  distrib- 
utive share  of  said  estate  as  widow  of  the  intestate,  and  in 
which  she  alleged  that  she  was  unable  to  pay  this  amount; 
that  the  circuit  court  thereupon  made  an  order  removing  said 
administratrix,  and  plaintiff  was  thereupon  appointed  admin- 
istrator of  said  estate,  and  has  duly  qualified  as  such,  and 
that  the  circuit  court  adjudged  and  determined  that  said 
amount  was  due  from  said  administratrix  and  was  unpaid. 
It  is  also  alleged  that  at  the  time  of  plaintiff's  appointment 
as  administrator  of  said  estate  said  Charlotte  Phenice  had 
said  amount  of  $7,546.74  in  her  hands  belonging  to  said 
estate,  and  that  she  neglected  and  refused  to  pay  over  the 
same  to  him,  and  that  the  estate  is  not  fully  administered 
upon,  and  the  debts  are  not  fully  paid;  and  the  prayer  is  for 
judgment  for  the  amount  against  the  administratrix  and  the 
sureties  on  her  bond.  The  demurrer  to  the  petition  was  filed 
by  the  sureties  on  the  bond. 

The  grounds  on  which  it  was  sustained  by  the  circuit  court 
are — (1)  that  the  bond  was  to  the  county  judge  and  his  success- 
ors in  office,  and  plaintiff  is  therefore  not  authorized  to  sue 
thereon;  and  (2)  that  it  appears  from  the  averments  of  the 
petition  that  the  property  which  came  into  the  hands  of  the 
administratrix  has  long  since  been  disposed  of  and  converted 
into  money,  and  the  proceeds  converted  by  the  administratrix 
to  her  own  use,  and,  as  neither  the  property  nor  the  proceeds 
are  now  assets  of  the  estate,  plaintiff  has  no  interest  therein, 
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and  consequently  no  right  of  action  therefor  on  the  bond; 
but  that  the  right  of  action  on  the  bond,  if  any  exists,  is  in 
favor  of  the  creditors  of  the  estate  and  the  distributees, 

I.  The  first  ground  of  demurrer  has  not  been  insisted  on 
in  this  court,  and  we  think  there  is  nothing  in  it.  It  is  pro- 
1  ESTATES  of    ^^^^^  ^^  section  2552  of  the  Code,  (Kev.,  §  2787.) 

adm^lstra-  *^**'  "  ^^^^  ^  bond  or  Other  instrument,  given  to 
whomSy^sue  *^®  ^***®  ^^  county,  or  other  municipal  corpora- 
**"•  tion,  or  to  any  oflScer  or  person,  is  intended  for 

the  security  of  the  public  generally,  or  of  any  particular 
individuals,  suit  may  be  brought  thereon  in  the  name  of  any 
person  intended  to  be  thus  secured,  who  has  sustained  an 
injury  in  consequence  of  a  breach  thereof."  Although  the 
bond  in  question  was  given  to  the  county  judge  and  his  suc- 
cessors in  office,  it  was  intended  for  the  security  of  all  persons 
who  might  be  interested  in  the  administration  of  the  estate^ 
and  in  the  proper  application  of  its  assets,  and  if  plaintiff 
is  now  entitled  to  have  the  money  which  the  administratrix 
received  as  the  proceeds  of  the  sale  of  the  property  of  the 
estate  paid  over  to  him,  it  is  very  clear  that  under  said  sec- 
tion he  may  maintain  an  action  on  the  bond  in  his  own  name 
for  its  recovery. 

II.  As  to  the  second  ground  of  demurrer,  defendants' 
position  is  that,  when  the  administratrix  converted  the  assets 

of  the  estate  into  money,  the  title  and  ownership 

Stiuu^^sid"^  of  the  money  so  received  was  in  her;  that  her  lia- 
ministrator.  bjiity  therefor  was  to  the  creditors  of  the  estate, 
and  to  the  heirs,  for  their  distributive  shares  after  the  debts 
should  be  paid ;  that  said  money  was  not  assets  of  the  estate, 
and  as  plaintiff,  as  admisistrator  of  the  estate,  is  entitled  only 
to  the  assets,  he  cannot  maintain  an  action  for  the  recovery 
of  said  amount.  That  an  administrator  do  bonis  non  at  com- 
mon law  derived  his  title  from  the  deceased,  and  not  the 
former  executor  or  administrator,  is  certainly  true.  U.  S.  v. 
Walker,  109  U.  S.,  258;  Beall  v.  New  Mexico,  16  Wall.,  535; 
Potts  V,  Smith,  3  Rawle,  361.     And  it  was  held  that  he  was 
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entitled  only  to  the  goods  and  personal  estate  which  remained 
in  specie.  But  in  this  state  the  powers  and  duties  of  a  substi- 
tuted administrator  are  defined  by  statute.  Code,  §§  2348, 
2349.  It  is  held  that  he  succeeds  to  the  duties  and  obliga- 
tions as  well  as  the  powers  of  the  first  administrator.  Shaw- 
han  V.  LoffeVj  24  Iowa,  217.  The  administrator  is  charged 
with  the  duty  of  paying  the  charges  and  demands  against  the 
estate.  Code,  §  §  2418-2420.  He  is  also  empowered,  with 
the  approval  of  the  court,  to  allow  or  approve  claims  against 
the  estate,  with  the  justice  of  which  he  is  satisfied.  Sections 
2408,  2410.  The  statutes  charge  him  with  certain  trusts  in 
favor  of  the  creditors  of  the  estate.  In  Cooley  v.  Brown^  30 
Iowa,  470,  it  is  said:  ''Whatever  ought  to  be  applied  to  the 
payment  of  the  debts  ought  to  be  recoverable  by  the  admin- 
istrator, representing  the  rights  and  interests  of  the  credit- 
ors." And  it  is  held  in  that  case  that  the  administrator  may, 
for  the  benefit  of  the  creditors  of  the  estate,  maintain  an 
action  for  the  recovery  of  property  or  its  value,  which  had 
been  voluntarily  or  fraudulently  conveyed  by  the  intestate. 
It  is  averred  in  the  petition  that  the  debts  of  the  estate  have 
not  been  paid,  and  this  allegation  is  admitted  by  the 
demurrer. 

Plaintifi^,  as  administrator  of  the  estate,  is  charged  with  the 
same  duties  and  clothed  with  the  same  powers,  with  refer- 

^ .  pg.    ence  to  these  debts,  as  devolved  upon  the  admin- 

rafntetnior:  istratrix  before  her  removal.  It  is  his  duty  to 
c^op*to  sue    pay  them  out  of  the  assets  of  the  estate,  or  out  of 

on  bond :  rule  /.j  •  '^.i-ij  i«i  ^ 

stated.  any  fund   coramg  into  his  hands,  which,  under 

the  law,  should  be  applied  to  their  payment.  And  he  is 
empowered,  we  think,  to  maintain  an  action  for  the  recovery 
of  any  sum  in  which  the  estate  has  an  interest,  and  which 
ought  to  be  so  applied.  That  the  money  received  by  the 
administratrix  for  the  property  belonging  to  the  estate  con- 
stitutes a  fund  out  of  which  the  debts  of  the  estate  ought  to 
be  paid,  is  not  controverted.  But  defendant's  claim  is  that  the 
liability  therefor  is  directly  to  the  creditors.     If  the  adminis- 
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tratrix  had  given  the  notice  of  her  appointment  prescribed  by 
the  statute,  this  position  would  probably  be  correct  as  to  credit- 
ors whose  claims  were  filed  and  allowed.  Section  2420  of  the 
Code  is  as  follows :  "  Other  demands  against  the  estate  are  pay- 
able in  the  following  order:  (1)  Debts  entitled  to  a  preference 
under  the  laws  of  the  United  States;  (2)  public  rates  and 
taxes;  (3)  claims  filed  within  six  mouths  after  the  first  pub- 
lication of  the  notice  given  by  the  executors  of  their  appoint- 
ment; (4)  all  other  debts;  (5)  legacies."  And  section  2422 
is  as  follows:  "After  the  expiration  of  the  time  for  filing  the 
claims  of  the  third  of  the  above  classes,  the  executors  shall 
proceed  to  pay  off  all  claims  against  the  estate,  in  tlie  order 
above  stated,  as  fast  as  the  means  of  so  doing  come  into  their 
hands."  And  section  2421  provides  that  claims  of  the  fourth 
class,  not  filed  and  proved  within  twelve  months  of  the  giv- 
ing of  tlie  notice  of  the  appointment  of  the  administrator,  are 
forever  barred. 

It  is  alleged  in  the  petition  that  the  administratrix  never 
published  a  notice  of  her  appointment  as  required  by  law.  If 
this  be  true,  (and  its  truth  is  admitted  by  the  demurrer,)  the 
time  for  filing  and  proving  claims  against  the  estate  had  not 
expired  at  the  time  of  her  removal;  for  claims  not  then  filed 
were  not  barred  by  section  2421,  and  the  time  for  paying 
claims,  as  provided  by  section  2422,  had  not  yet  arrived,  for 
by  that  section  the  admnistratrix  was  required  to  begin  the 
payment  of  claims  only  upon  the  expiration  of  the  time  for 
filing  claims  of  the  third  class.  It  could  not  be  determined, 
then,  at  the  time  of  her  removal,  what  the  amount  of  the 
claims  against  the  estate  was,  and  consequently  it  was  uncer- 
tain whether  the  assets  of  the  estate  would  pay  the  whole  of 
the  claims  or  not.  It  could  not  be  determined  then  what 
amount  any  creditor  was  entitled  to  receive,  for  the  adminis- 
trator is  warranted  in  paying  the  full  amount  of  any  claim  only 
when  it  is  definitely  ascertained  that  the  assets  of  the  estate 
are  sufficient  to  pay  all  claims  of  the  classes  which  are  pre- 
ferred to  it,  and  the  full  amount  of  those  of  the  class  to  which 


Digitized  byLjOOQlC 


MARCH  TERM,  1883.  481 

Stewart,  Adni*r,  v.  Phenice  et  aU 

it  belongs.  No  creditor  of  the  estate,  then,  has  a  claim  which 
he  can  now  enforce  against  the  fund  in  the  hands  of  the 
administratrix.  Whether  the  whole  amount  of  his  claim,  or 
only  a  share  thereof  in  2)roportion  to  the  claims  of  other 
creditors,  can  be  paid,  can  be  determined  only  when  the  full 
amount  of  all  the  claims  is  ascertained.  We  think,  therefore, 
that  plaintiff  can  maintain  an  action  on  the  bond  for  the 
recovery  of  the  fund  in  her  hands.  As  it  constitutes  a  fund 
for  the  payment  of  the  debts  of  the  estate,  and  as  plaintiff  is 
now  charged  with  the  duty  of  applying  it  in  payment  of  said 
debts,  her  refusal  to  pay  it  over  on  the  order  of  the  court  is  a 
breach  of  the  bond. 

This  holding  is  not  at  all  in  conjlict  with  Kelley  v.  Mann^ 
56  Iowa,  625.  The  fund  which  the  administrator  de  bonis 
non  sought  to  recover  in  that  case  was  the  proceeds  of  a 
policy  of  insurance  on  the  life  of  the  intestate,  which  had 
come  into  the  hands  of  the  first  administrator.  Under  the 
provisions  of  the  statute,  this  money  could  not  be  appropria- 
ted to  the  payment  of  the  debts  of  the  estate,  but  descended 
directly  to  the  heirs.  The  holding  was  that  the  substituted 
administrator  was  not  entitled  to  the  fund,  but  that  the  sure- 
ties on  the  bond  of  the  first  administrator  were  answerable  on 
the  bond  to  the  heirs  for  their  distributive  shares.  If  there 
were  no  claims  against  the  estate  in  this  case,  it  would  be 
governed  by  the  same  principle.  The  heirs  would  have  their 
action  on  the  bond  for  their  distributive  shares  of  the  fund, 
but  plaintiff  would  have  no  interest  in  it.  But  until  the 
amount  of  the  debts  of  the  estate  is  ascertained,  and  they  are 
paid  out  of  this  fund,  the  heirs  can  assert  no  claim  to  it.  Their 
interest  is  in  the  residue  remaining  after  all  claims  against 
the  estate  are  paid. 

The  judgment  of  the  circuit  court  will  be  reversed,  and  the 
cause  will  be  remanded  for  further  proceedings  in  that  court. 

Reversed. 
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The  State  v.  Benton. 

1.  Fraotioe  in  Supreme  Court :  beviewino  instructions  without 
THE  EVIDENCE.  Tbid  coQit  caDDot  Bay  that  instructions,  which  are  cor- 
rect as  abstract  propositions,  were  improperly  i^yen  in  a  certain  ca«e» 
unless  the  evidence  is  contained  in  the  record. 

2. :  surprise:  objection  too  late  on  appeal.    Where  the  case 

was  called  for  trial,  and  defendant  made  no  objection  to  proceeding  to 
trial,  he  cannot  for  the  first  time  in  this  conrt  complain  that  he  was  not 
prepared  for  trial,  because  his  counsel  had  no  opportunity  to  consult 
with  him  and  prepare  his  defense. 

Appeal  from  Henry  District  Court. 

Tuesday,  Mabgh  17. 

Indictment  for  embezzlement.  Verdict,  guilty ;  judgment; 
and  the  defendant  appeals. 

Z.  G.  cfe  Z.  A.  Palmer^  for  appellant. 

Smith  McPlierson^  Attorney -general^  for  the  State. 

Seevers,  J. — This  cause  was  submitted  on  a  partial  tran- 
script, and  we  have  before  us  the  indictment,  instructions, 
motion  for  a  new  trial,  and  certain  affidavits  in  support 
thereof.  But  the  evidence  is  not  in  the  record  before  us, 
which  we  have  examined,  and  readily  reach  the  conclusion 
that  the  indictment  is  sufficient,  and  that  the  instructions 
given,  as  abstract  propositions,  are  correct.  Those  in  the 
record  wliich  were  refused  do  not  state  the  law  correctly,  and 
therefore  were  properly  refused;  or,  if  this  is  not  so,  we  are 
unable  to  say,  because  of  the  absence  of  the  evidence,  that  it 
was  error  to  refuse  them. 

The  affidavits  filed  in  support  of  the  motion  for  a  new 
trial  possibly  tend  to  show  surprise;  that  is,  the  claim  is  that 
counsel  for  the  defendant  did  not  have  the  opportunity  to 
consult  with  his  client  and  prepare  his  defense  before  the 
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trial.  Bat  no  application  for  a  continuance  on  this  ground 
was  made.  The  case  was  called  for  trial,  and  no  objection 
was  made  by  the  defendant's  counsel  that  he  was  not,  for  any 
reason,  ready  to  proceed.  Besides  this,  in  our  opinion,  the 
affidavits  are  clearly  insufficient  in  other  respects. 

A.FFIRMED. 


I    or      n|ifi 

The  State  v.  Montgomery.  65  483* 

89    lift 


1.  Criminal  Praotioe :  aid  to  district  attorney:  bmplotmbnt  of       L^  ^ 

counsel  by  prosecuting  witness.  With  the  consent  of  the  district 
attorney,  the  district  coart  may  permit  attorneys  employed  by  private 
parties  (the  prosecnting  witness  in  this  case)  to  assist  in  prosecations; — 
following  State  v,  Fitzgerald,  49  Iowa,  260;  and  this  practice  has  been  m 
long  established  in  this  state  as  to  require  an  act  of  the  legislatare  to 
abrogate  it. 

2.  Criminal  Law:  assault:  several  acts  in  one  offense:   evi- 

dence. Where  defendant,  in  seeking  to  prevent  the  prosecnting  wit- 
ness from  crossing  his  farm,  pointed  a  cocked  revolver  at  him  more  than 
once,  held  that  the  several  acts  were  bat  parts  of  the  same  transaction, 
and  constituted  but  one  assault,  and  that,  while  one  act  was  sufficient 
to  constitute  an  offense,  all  were  properly  shown  to  establish  the  ani- 
mus of  the  defendant. . 

3.  Criminal  Evidenoe :  animus  of-  frosecutino  witness.    For  the 

purpose  of  showing  the  feeling  of  the  prosecuting  witness  toward  the 
defendant,  it  was  competent  to  prove  that  there  had  been  difficulty 
between  them;  but  to  prove  particular  acts,  such  as  that  the  witness  had 
struck  defendant,  was  not  competent. 

4. :  assault:  intention  in  taking  weapon.    One  charged  with 

committing  an  assault  with  a  revolver  should  not  be  permitted  to  testify 
as  to  his  purpose  in  taking  the  revolver  with  him,  for,  however  innocent 
his  purpose,  it  would  not  justify  an  assault  with  the  weapon. 

5.  Evidenoe:  eriior  in  excluding:  correction  on  appeal:  prac- 

tice. This  court  cannot  say  that  there  was  error  in  not  permitting 
answers  to  certain  questions,  when  it  does  not  appear  what  evidence  was 
expected  to  be  elicited. 

6.  Criminal  Law :  assault  with  revolver  to  rehove  trespasser. 

An  assault  with  a  revolver  cannot  be  justified  for  the  purpose  of  remov- 
ing a  mere  trespasser  from  the  premises  of  the  assailant. 
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Appeal  from  Marion  District  Court. 
TuESi>AY,  March  17. 

Upon  an  information  filed  before  a  justice  of  the  peace, 
defendant  was  convicted  of  an  assault  and  battery.  He 
appealed  to  the  district  court,  and  was  again  convicted,  and 
now  appeals  to  this  court. 

C  II.  RobiiiBon  and  Ayres  Bros.^  for  appellant. 
Smith  McPheraon^  Attorney-general^  for  the  State. 

Beck,  Cn.  J. — We  shall  proceed  to  dispose  of  the  objec- 
tions urged  by  defendant  to  the  judgment  of  the  court 
l>elow  in  the  order  of  their  discussion  by  counsel. 

I.     An  attorney  who  had  presented  the  case  before  the 

justice  of  the  peace  was,  upon  the  request  and  consent  of  the 

district  attorney,  permitted  to  assist  in  the  pros- 

T.  CRIMINAL  1  rrn  j 

pmctice;  aid    ecution   iu  the  district  court.     This  was  made 

\^^  dlSlliCt 

impulyment  ^^^  ground  of  an  exception  in  the  court  l>elow, 
pm^elrmuig^  ^"^  ^^  objcctiou  is  renewed  in  this  court.  We 
wimesj*.  j^^^^  j^gj^  ^j^^^^  ^j^.j^  ^j^^  consent  of  the  district 

attorney,  the  district  court  may  permit  attorneys  employed  by 
l)ri  vate  parties  to  assist  in  prosecutions.  State  v,  Fitzgerald^  49 
Iowa,  260.  This  decision  is  questioned  by  defendant's  counsel, 
for  the  reason  that  they  think  it  is  not  well  considered,  and  the 
decisions  of  other  states  are  not  referred  to  in  the  opinion. 
It  will  be  observed  that  the  decision  is  based  upon  the  long 
existence  in  the  state  of  the  practice  to  which  counsel  object, 
— a  consideration  of  more  weight  than  decisions  of  other 
courts.  The  personal  observation  of  some  of  us  warrants 
the  statement  that  the  practice  has  prevailed  in  this  state  for 
more  than  forty  years,  and  none  of  us  have,  until  recently, 
heard  it  questioned.  A  practice  so  long  and  firmly  established 
can  only  be  abrogated  by  legislative  enactment.  But  counsel 
for  defendant  think  that  this  case  should  not  be  regarded 
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as  within  the  rule  of  State  v.  Fitzgerald^  for  the  reason  that 
the  assisting  counsel  was  employed  by  the  prosecuting  wit- 
ness. Under  the  long-prevailing  practice,  the  prosecuting 
witness  has  always  been  permitted  to  employ  an  attorney  to 
:issist  the  officers  in  charge  of  the  prosecution.  Counsel  for 
defendant  think  that,  as  the  prosecuting  witness  may  be  held 
liable  for  costs,  he  is  interested  in  the  result  of  the  prosecu- 
tion, and  therefore  ought  not  to  be  permitted  to  employ  coun- 
sel in  the  case.  This  consideration,  we  think,  gives  strong 
support  to  the  justice  and  correctness  of  the  practice.  Surely 
the  prosecuting  witness,  being  liable  for  costs  if  the  prosecu- 
tion fails,  ought  to  have  the  right  to  employ  counsel  for  his 
own  protection. 

II.  The  assault  of  which  defendant  was  charged  consisted 
in  pointing  in  a  threatening  manner  at  the  prosecuting  wit- 
2.  cRiMixAi,    ness  a  cocked  revolver.     The  evidence  tends  to 

I2LW  *    USStLUlt* 

neye'rai  acts  *  prove  that  the  prosecuting  witness  was  forbidden 

in  on«  offense:    ,,.«,,,,, 

evidence.  by  deiendant  to  travel  upon  a  certain  road 
thfough  a  farm  owned  or  controlled  by  defendant,  and  was 
compelled  by  the  display  of  the  revolver  to  leave  the  premises. 
In  accomplishing  his  purpose  of  preventing  the  prosecuting 
witness  from  passing  over  the  farm,  defendant  pointed  the 
revolver  more  than  once  at  the  witness.  Counsel  now  claims 
that  the  evidence  shows  more  than  one  offense,  and  was  there- 
fore erroneously  admitted,  so  far  as  it  tended  to  prove  more 
than  one  act.  But  all  the  evidence,  in  fact,  pertains  to  but 
one  transaction, — two  continuous  acts  done  for  the  purpose 
of  driving  the  witness  away  from  the  premises.  The  separate 
acts  of  pointing  the  weapon  constituted  but  one  assault. 
While  one  act  alone  constituted  an  offense,  all  were  properly 
shown,  to  establish  the  animus  of  the  defendant.  This  view 
disposes  of  several  objections  made  to  the  admission  of  evi- 
dence and  instructions  given. 

III.  Upon  the  cross-examination  of  the  prosecuting  wit- 
ness he  stated,  in  response  to  a  question  by  defendant,  that 
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s.  cBiMOTAL  there  had  been  a  difficulty  between  them,  lliis 
Sninmaof  evidence  was  competent  to  show  the  feeling  of 
witness.  the  witness  towards  the  defendant.   But  the  pros- 

ecuting witness  was  then  asked  if  he  Jiad  not  struck  the 
defendant,  and  an  objection  to  tlie  question  was  rightly  sus- 
tained. If  the  fact  had  been  shown,  it  would  have  been  no 
justification  for  the  assault,  and  would  have  led  to  inquiry 
into  collateral  matters  not  pertinent  to  the  case. 

IV.  The  defendant  testified  that  he  had  no  intention  of 
using  the  revolver  to  assail  the  prosecuting  witness,  unless  it 
4. :  became   necessary.      He   was   then  asked   what 

f^ionin""  intention  he  had  in  taking  the  revolver  with  him, 
pon.  other  than  to  defend  himself.     He  was  not  per- 

mitted to  answer  the  question.  We  think  the  court  ruled 
rightly  in  rejecting  the  evidence.  Whatever  may  have  been 
defendant's  intentions  in  arming  himself,  if  they  did  not 
relate  to  the  assault,  they  were  irrelevant.  If  the  defendant 
had  the  weapon  in  his  hand  for  a  proper  and  innocent  pur- 
pose, this  would  not  excuse  him  in  pointing  it  in  a  threaten- 
ing manner  at  the  prosecuting  witness. 

V.  An  objection  to  evidence  admitted  by  the  district* 
court,  raised  by  the  assignment  of  errors,  is  not  argued  by 
counsel,  who  content  themselves  with  simply  stating  it  It 
is  possible  that  we  may  not  be  required  to  pass  upon  it,  but 
are  authorized  to  regard  it  as  abandoned.  But,  upon  con- 
sideration of  the  objection,  if  we  may  be  required  to  consider 
it  without  argument,  we  find  that  it  is  not  well  taken. 

VI.  Several  questions  were  asked  a  witness  (Horsman)  by 
defendant,  to  which  answers  were  not  permitted.     The  rulings 

are  now  complained  of  by  counsel.  As  it  does 
ejToHnex^^^  not  appear  what  evidence  was  expected  to  be 
^jleai:**prae.  ^'^^^^^^^j  ^^  caunot  determine  that  the  rulings 
tfce.  ^^j.^  wrong.      Votaw  v.  Diehly  62  Iowa,  675. 

VII.  Numerous  objections  are  made  to  rulings  upon  the 
instructions.     Many  of  them  are  based  upon  incorrect  criti* 
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6.  cRixiNAL  cisms  and  iuterpretations  of  the  instructions 
withre^'iver  given,  and  need  not  be  further  noticed.  The 
trespasser.  instructions  announce  the  rule  that  an  assault 
with  a  revolver  cannot  be  justified  on  the  ground  that  the 
person  assaulted  was  a  trespasser,  and  the  purpose  of  the 
assault  was  to  remove  the  trespasser  from  the  premises.  The 
instructions  are  correct.  It  will  not  be  claimed  that  a  deadly 
weapon  can  be  used  in  resisting  a  mere  trespasser.  It  follows- 
that  an  attempt  to  use  such  a  weapon  upon  a  trespasser  is 
unlawful.  Instructions  asked  by  defendant  were  in  conflict 
with  the  doctrine  we  have  announced,  and  were  properly 
refused. 

VIII.  The  court  correctly  directed  the  jury  upon  the 
question  of  defendant's  right  of  self-defense  in  case  he  was 
assaulted,  or  honestly  believed  that  he  was  about  to  be 
assaulted,  by  the  prosecuting  witness,  with  a  deadly  weapon, 
which  was  claimed  upon  the  trial.  Other  rules  of  the 
instructions  given  are  correct.  They  demand  no  further 
attention. 

IX.  It  is  insisted  that  the  verdict  is  not  sufficiently 
supported  by  the  evidence.  "We  think  differently.  The 
judgment  cannot  be  disturbed  on  this  ground. 

Affibhed. 
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^  ^^  Littleton  v.  Fbitz. 

86    101 

6^  4881     1.  Constitational  Law:  chapter  148,  laws  op  1884:  saloons:  kci- 

---^  8ANCE8:   injunction   BY   CITIZEN  OF    COUNTY:   RIGHT  TO    TRIAL   BT 

%  ^§1  jury:  equity  jurisdiction:  civil  action  for  criminal  offense: 

66  468'  special  damage  to  plaintiff:  injunction  bbfors  conviction. 

128  m[  Under  the  proYisions  of  §  12,  Chapter  143,  Laws  of  1884,  any  citizen  of  a 

m  ^  county  where  a  nuisance  is  kept,  in  the  form  of  a  place  used  for  the  unlaw^ 

*"  f  ul  sale  of  intoxicating  liquors,  may  maintain  an  action  in  equity  to  enjoin 

and  abate  it;  and  said  act  is  not  repugnant  to  the  constitution,  as  depriving 
the  defendant  of  the  right  of  trial  by  jury,  nor  as  being  an  attempt  by 
the  legislature  to  enforce  a  criminal  law  by  a  civil  action,  nor  because  it 
authorizes  any  citizen  of  the  county  to  maintain  the  action  for  injunc- 
tion without  showing  that  he  is  especialFy  damaged  by  the  nuisance; 
and  in  such  cases  the  court  may  grant  a  temporary  injunction  before  the 
defendant  has  been  convicted  criminally  for  keeping  the  nuisance. 

Appeal  from.  Polk  Circuit  Court. 

Tuesday,  March  17. 

This  is  an  action  In  ciuitj,  by  wliich  the  plaintiff,  a  citizen 
of  Polk  couQty,  seeks  to  enjoin  and  abate  a  nuisance,  which 
it  is  alleged  the  defendant  keeps  and  maintains  in  a  certain 
building  in  the  city  of  IW^SIoines,  by  selling  intoxicating 
liquors  therein  contrary  io  the  law.  A  temporary  injunction 
was  prayed,  and  notice/of  the  application  thereforwas  servett-' 
on  the  defendant,  \yho  appeared,  and  the  motion  for  the 
injunction  was  sustained,  and  the  writ  was  issued  and  served 
upon  defendant.  This  appeal  was  taken  from  the  order  grant- 
ing the  temporary  injunction. 

Lehman  <&  Park,  W.  S.  Siohrhon  and  Bills  dk  Blacky  for 
appellant. 

Baylies  cfe  Baylies,  Smith  McPherson,  Attorney-geTieraL 
Jed.  Lake,  James  O.  Crosby,  S.  P.  Adains,  Rickel  dk  Bull 
and  liemley  <6  Remley,  for  appellee. 

RoTHROCK,  J. — I.  The  plaintiff  does  not  aver  in  his  peti- 
tion that  he  has  sustained,  or  will  sustain,  any  damage  or 
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1.  coNflTiTu-    iniury  by  the  maintenance  of  the  allesred  nuisance, 

TiONALlaw:     -  ,      ,  ^ 

fawsonsS*-  which  he  can   be  compensated  in  a  money 

^^^ululnt  judgment.  He^^iripf^ -the  right  to  maintain  the 
of*?ounti :  "  action  because  he  >^  a  citizen  of  Polk  county,  and 
by?i»ry"'*  becausc  the  keepj'hg  and  maintaining  the  nuisance 
a?ciion.  *"  in  the  county  is  a  great  damage  and  injury  to 
the  property,  peace  and  safety  of  the  plaintiff  and  other  citi- 
zens of  said  county. 

The  case,  therefore,  turns  upon  the  question  whether  any 
citizen  of  the  county,  where  a  nuisance  of  this  character  is 
kept,  may  maintain  an  action  in  equity  to  enjoin  and  abate 
it„  and -whether -the  court  \\f^  the  power  nn^er  the' law  to 
order  a  temporary  injunction  in  such  cases.  It  is  not  dis- 
puted that  the  building  or  erection  of  whatever  kind,  in  or 
at  which  intoxicating  liquors  are  unlawfully  manufactured  or 
sold,  is  a  nuisance.  It  was  provided  in  section  926  of  the 
Code  of  1851,  that  "  the  places  commonly  known  as  <  dram- 
shops'  are  hereby  prohibited,  and  declared  public  nuisances. 
*  *  *  "  The  law  with  reference  to  the  sale  of  intoxicating 
liquors  has  undergone  many  changes  since  1851;  but  the 
imlawful  traflSo  has  always  since  that  time  been  declared  by 
legislative  enactment  to  be  a  nuisance.  The  provision  above 
cited  has  never  been  repealed.  That  the  legislature  has  ample 
power  to  prohibit  the  manufacture  and  sale  of  intoxicating 
liquors  has  been  settled  law  in  this  state  for  more  than 
thirty  years.  Legislation  upon  that  subject  has  been  uni- 
formly upheld  and  approved  by  this  court  since  the  decision 
in  the  case  of  Our  House  v.  State^  4  G.  Greene,  172,  and  the 
case  of  Santo  v,  State^  2  Iowa,  165.  Thousands  of  persons 
have  been  prosecuted  by  indictment,  lined  and  imprisoned 
in  this  state  for  the  maintenance > of  nuisances  in  the  keeping 
of  saloons. 

By  chapter  143  of  the  Laws  of  the  Twentieth  General 
Assembly,  the  statute  upon  this  subject  was  amended.  It 
was  made  more  sweeping  in  its  provisions,  by  prohibiting  the 
sale  of  all  kinds  of  intoxicating  liquors,  under  heavy  penalties, 
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excepting  sales  for  certain  purposes  by  permit  from  the  board 
of  supervisors  of  the  county.  After  providing  for  punish- 
ment for  specific  sales,  the  act,  in  its  twelfth  section,  provides 
that,  for  violation  of  the  law  by  unlawful  sales,  "  the  build- 
ing or  erection,  of  whatever  kind,  or  the  ground  itself,  in  or 
upon  which  such  unlawful  manufacture  or  sale,  or  keeping 
with  intent  to  sell,  use,  or  give  away,  of  any  intoxicating 
liquor  is  carried  on,  or  continued,  or  exists,  and  the  furniture, 
fixtures,  vessels,  and  contents,  is  hereby  declared  a  nuisance, 
and  shall  be  abated  as  hereinafter  provided;  and  whoever  shall 
erect  or  establish  or  continue  or  use  any  building  or  erection 
for  any  of  the  purposes  prohibited  in  said  section  (the  sec- 
tion of  the  law  prohibiting  sales)  shall  be  deemed  guilty  of  a 
nuisance,  and  may  be  prosecuted  and  punished  accordingly, 
and  upon  conviction  shall  pay  a  fine  of  not  exceeding  $1,000, 
and  costs  of  prosecution.  *  *  *  Any  citizen  of  the  county 
where  such  nuisance  exists,  or  is  kept  or  maintained,  may 
maintain  an  action  in  equity  to  abate  and  perpetually  enjoin 
the  same,  and  any  person  violating  the  terras  of  any  injunc- 
tion granted  in  such  proceedings  shall  be  punished  as  for 
contempt  by  a  fine  of  not  less  than  $500,  nor  more  than 
$1,000,  or  by  imprisonment  in  the  county  jail  not  more  tlian 
six  months,  or  by  both  such  fine  and  imprisonment,  in  the 
discretion  of  the  court." 

This  statute  plainly  authorizes  any  citizen  of  the  county 
to  maintain  the  action,  and  there  can  be  no  denial  of  the 
right  of  action,  unless  it  be  held  that  the  legislature  had  no 
constitutional  power  to  enact  the  law.  Counsel  for  appellant 
contend  that  the  statute  is  repugnant  to  sections  9, 10, 11  and 
12  of  article  I  of  the  constitution.  These  sections  provide 
that  "  the  right  of  trial  by  jury  shall  remain  inviolate,"  and 
that  in  all  criminal  prosecutions,  involving  life  or  liberty,  the 
accused  shall  have  the  right  to  a  trial  by  jury,  upon  an  indict- 
ment by  a  grand  jury. 

The  question  presented  by  counsel  in  argument  may  be 
stated  in  this  general  form:     Is  the  statute  under  considera- 
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tion  an  attempt  upon  the  part  of  the  law-making  power  to 
deprive  the  citizen  of  the  constitutional  right  to  be  tried  by 
a  jury?  It  is  important  at  the  outset  to  inquire:  In  what 
cases  was  the  right  of  trial  by  jury  inviolate  when  the  con- 
stitution was  adopted?  for  it  will  be  observed  that  the  pro- 
vision is  that,  the  right  "shall  remain  inviolate."  This 
provision,  or  its  equivalent,  is  common  to  the  constitutions 
of  many  states  of  the  Union,  and  it  has  been  held  that  it 
secures  the  right  of  trial  by  jury  in  all  cases  in  the  trial  of 
which  a  jury  was  necessary  according  to  the  principles  of  the 
common  law.  Isom  v.  Mississippi  Cen.  li^y  Oo.j  36  Miss., 
300.  In  Plimpton  v.  Town  of  Somerset^  33  Vt.,  283,  it  is  said 
that  *'  the  general  rule  of  construction  in  reference  to  this 
provision  of  the  constitution  is,  that  any  act  which  destroys 
or  materially  impairs  the  right  of  trial  by  jury,  according  to 
the  course  of  the  common  law,  in  cases  proper  for  the  cog- 
nizance  of  a  jury,  is  unconstitutional.'' 

The  jurisdiction  of  courts  of  equity  to  enjoin  and  abate 
nuisances  is  of  very  ancient  origin.  In  2  Story,  Eq.,  921, 
this  language  is  employed:  "In  regard  to  public  nuisances, 
the  jurisdiction  of  courts  of  equity  seems  to  be  of  very 
ancient  date,  and  has  been  directly  traced  back  to  the  reign 
of  Queen  Elizabeth.  The  jurisdiction  is  applicable  not  only 
to  public  nuisances  strictly  so  called,  but  also  to  purprestures 
upon  public  rights  and  property."  This  general  rule  is  not, 
and  cannot  be,  disputed.  Courts  of  equity  in  nearly  all  the 
states  of  the  Union  entertain  jurisdicion  to  restrain  and  abate 
nuisances,  either  at  the  suit  of  a  public  prosecutor,  or  at  the 
instance  of  a  private  individual,  who  shows  that  he  sustains 
some  special  injury  by  the  establishment  or  existence  of  the 
nuisance. 

Such  a  case  being  of  equitable  cognizance,  neither  party 
could,  at  the  time  of  the  adoption  of  the  constitution,  demand 
a  jury  trial  as  matter  of  right.  There  was  no  statute  law 
or  constitutional  provision  then  in  force  which  gave  an  abso- 
lute right  to  a  trial  by  jury  in  an  equity  case.     State  v. 
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Orwig^  25  Iowa,  280;  Clough  v.  Seay^  49  Iowa,  111.  All 
actions  in  equity  were  required  to  be  tried  by  a  chancellor. 
It  18  true,  the  chancellor  was  authorized,  by  the  manner  of 
procedure  in  courts  of  equity,  to  make  up  issues  of  fact, 
called  issues  out  of  chancery,  and  refer  them  to  a  jury  to 
enlighten  his  conscience;  but  the  parties  had  no  right  to 
demand  a  trial  of  any  issue  in  an  equity  case  by  a  jury. 

But  it  is  insisted  by  counsel  for  appellant  that  courts  of 
equity  did  not  have  jurisdiction  at  the  time  of  the  adoption  of 
the  constitution  to  abate  any  nuisance,  except  in  cases  where 
some  property  right  was  affected  by  the  maintenance  of  the 
nuisance;  and  it  is  contended  that  the  enlargement  of  the 
jurisdiction  to  that  class  of  cases  in  which  property  rights 
are  not  involved,  is  an  abridgment  of  the  right  of  trial  by 
jury.  The  jurisdiction  of  the  cause  of  action  "is  thepowef 
over  the  subject-matter  given  by  the  laws  of  the  sovereignty 
in  which  the  tribunal  exists.'*  1  Bouv.  Law  Diet,  769. 
•  Let  it  be  conceded  that  courts  of  equity,  before  the  adoption 
of  the  constitution,  declined  to  entertain  actions  of  injunc- 
tion to  restrain  and  abate  nuisances  in  cases  where  no  prop- 
erty rights  were  involved.  The  legislative  history  of  this 
state,  and  the  jurisdiction  entertained  by  its  courts,  do  not 
warrant  the  conclusions  that  the^e  is  no  legislative  discretion 
in  regard  to  what  controversies  shall  be  of  equitable  cogniz- 
ance. Since  the  adoption  of  the  constitution,  a  jury  has  been 
allowed  in  actions  for  divorce,  and  this  right  has  been  taken 
away.  So  in  case  of  the  foreclosure  of  mortgages  and  me- 
chanics' liens.  We  are  not,  then,  required  to  examine  the 
laws  in  force  at  the  time  the  constitution  was  adopted,  and 
hold  that  in  every  case  which  was  then  triable  by  a  jury  the 
right  to  such  trial  remains  inviolate.  Such  a  construction 
of  the  constitutional  provision  involves  too  narrow  a  view  of 
legislative  power.  It  being  conceded  that  equity  had  juris- 
diction in  cases  of  nuisance,  we  can  see  ^no  invasion  of  the 
rights  of  the  citizen  by  an  act  of  the  legislature  extending 
it  to  cases   where   no  distinct  property  right  is  involved; 
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and  we  may  say  here  tliat  the  distinction  sought  to  be  made 
between  nuisances  wliere  property  rights  are  involved  and 
where  they  are  not,  is  very  limited,  narrow,  and  ill  defined. 

Courts  constantly  enjoin  nuisances  where  no  damages  can 
be  estimated  in  money,  and  where  the  nuisance  produces 
mere  annoyance  and  discomfort  to  the  complaining  party;  as 
a  manufacture  producing  discomfort  to  individuals;  {Catlin 
V.  Valentine,  9  Paige,  Oh.,  575;)  a  blacksmith-shop  near 
plaintiff's  dwelling;  (i^awcA^r  v.  Orasa,  60  Iowa,  505;)  a 
livery-stable;  {Shiras  v.  Olijiger,  50  Iowa,  571;)  a  hog  lot; 
[RioJiards  v.  IloUy  61  Iowa,  629.)  These,  and  many  other 
cases  which  might  be  cited,  show  a  very  great  relaxation  of 
the  old  rule  that  no  action  will  lie  to  restrain  and  abate  a 
public  or  common  nuisance,  unless  the  plaintiff,  in  the  lan- 
guage of  Blackstone,  "suffers  some  extraordinary  damage 
beyond  the  rest  of  the  king's  subjects  by  a  public  nuisance, 
in  which  case  he  shall  have  private  satisfaction  by  action;  as 
if,  by  means  of  a  ditch  dug  across  a  public  highway,  which 
is  a  common  nuisance,  a  man  or  his  horse  suffer  any  injury 
by  falling  therein,  for  this  particular  damage,  which  is  not 
common  to  others,  the  party  shall  have  his  action." 

It  is  not  easy  to  perceive  why  the  law-making  power  may 
not  authorize  the  suppression  of  the  saloon  nuisance  by 
injunction  because  no  property  rights  are  involved.  It  was 
always  allowable  to  enjoin  the  obstruction  of  a  public  high- 
way, or  a  navigable  stream,  by  an  action  in  equity  at  the  suit 
of  the  public.  This  was  done  because  it  was  claimed  that  a 
property  right  in  the  public  was  involved;  and  such  proceed- 
ings were  authorized  without  the  aid  of  any  statute.  Such 
Jiuisances  are  detrimental  to  the  public,  because  they  obstruct 
travel  and  impede  navigation.  But  the  damages  to  the  pub- 
lic are  no  more  susceptible  of  computation  than  the  injuries  to 
the  public  by  the  unlawful  maintenance  of  a  saloon.  In 
State  V.  Iron  Cliffs  Co.^  54  Mich.,  350,  in  discussing  the 
power  of  the  legislature  under  this  provision  of  the  con- 
stitution, it  is  said  that  *«its  power  to  create  and  enlarge 
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equitable  jurisdiction  is  not'only  undoubted,  but  unlimited." 
Without  further  dwelling  upon  this  branch  of  the  case,  we 
conclude  that  the  statute  in  question,  so  far  as  it  authorizes 
the  action,  is  not  repugnant  to  the  constitution. 

II.  It  is  further  insisted  that  the  action  in  equity  author- 
ized by  the  statute  cannot  be  maintained,  because  the  legis- 
^„»o.w-.       lature  has  no  power  to  enforce  a  criminal  law  by 

THR  8AMk.  ■*  • 

forrrlminai  ^  ^^^^'  action.  But  " ouc  maintaining  a  nuisance 
offense.  ^^^^  ^^^  ^^jy  -^q  punished  in  a  criminal  proceed- 

ing, but  a  civil  action  at  law  to  recover  damages  in  a  proper 
case,  and  an  action  in  equity  to  restrain  the  nuisance,  may  be 
]>rosecuted  against  him.  Jiichards  v.  Holt^  61  Iowa,  529; 
Ewell  V.  Greenwood,  26  Id.,  377.  These  cases  were  decided 
without  any  reference  to  a  statute  expressly  authorizing  an 
action  in  equity,  in  addition  to  criminal  punishment.  It 
ought  not  to  be  claimed  that  a  statute  is  unconstitutional 
which  merely  provides  a  remedy  which  was  available  without 
the  statute.  And  it  must  be  remembered  that  the  defendant 
is  not  convicted  and  punished  for  a  crime  by  the  injunction. 
It  belongs  to  that  class  of  remedies  which  may  properly  be 
provided  by  statute  to  aid  in  the  administration  of  preventive 
justice.  It  stays  the  arm  of  the  wrong-doer.  It  does  not 
seek  to  punish  him  for  any  past  violations  of  the  law.  Its 
purpose  is  to  prevent  a  public  offense,  and  suppress  what  the 
law  declares  to  be  a  nuisance.  The  denial  of  a  trial  by  jury 
is  not  as  oppressive  to  the  party  charged,  as  the  statute 
requiring  a  person  who  threatens  to  commit  a  public  offense 
to  give  bonds  with  sureties  to  keep  the  peace  towards  the 
people  of  the  state,  and,  in  default  of  giving  the  bond,  com- 
mitting him  to  prison.  Code,  §  §  4115-4119.  So  far  as  we 
are  advised,  no  one  has  ever  claimed  that  the  law  requiring 
security  to  keep  the  peace  was  a  denial  of  the  right  of  trial 

The  defendant,  in  order  to  succeed  in  the  defense  that  the 
proceeding  by  injunction  is  an  attempt  to  enforce  a  criminal 
law  by  civil  process,  demands,  in  effect,  that  the  courts  must 
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establisli  the  principle  that,  because  the  nuisance  complained 
of  is  a  crime,  it  is  entitled  to  favor  and  protection  in  a  court 
of  equity.  Such  rule  would  not  command  the  respect  or 
approval  of  any  one. 

There  are  many  adjudged  cases,  aside  from  those  above 
cited,  which  expressly  hold  that  the  fact  that  a  nuisance  is  a 
crime,  and  punishable  as  such,  does  not  deprive  equity  of  its 
jurisdiction  to  restrain  and  abate  it  by  injunction.  People 
V.  City  of  St.  ZouiSj  5  Gill  man,  (111.,)  351;  Attorney-gen- 
eral V,  Railroad  Co,.  3  Greene,  (N.  J.,)  Eq.,  13C;  Attorney- 
general  V.  Hunter^  1  Dev.  Eq^,  12;  Minhe  v,  Ilopeman^  87 
111.,  450.  And  this  rule  applies  to  actions  by  private  individ- 
uals, and  to  suits  for  the  benefit  and  in  behalf  of  the  public. 

III.  It  is  further  claimed  that  the  statute  is  invalid 
because  it  authorizes  an  action  to  be  brought  by  any  citizen 
n^-o*^».       of  the   county,  without   a  showinff   that   he   is 

THE  same:  •/ '  o 

ara'^opfaTaV  ©Specially  damaged  by  the  nuisance.  "What  we 
have  said  with  reference  to  the  power  of  the 
legislature  to  enlarge  the  jurisdiction  of  a  court  of  equity 
will  apply  with  the  same  force  to  this  objection.  It  is  surely 
within  the  power  of  the  legislature  to  designate  the  persons 
at  whose  suit  a  nuisance  may  be  enjoined  and  abated.  The 
reason  of  the  rule  which  formerly  obtained,  that  a  private 
action  will  not  lie  for  a  public  nuisance  without  special  dam- 
ages, was  that  to  authorize  private  actions  would  create  a 
multiplicity  of  suits,  one  being  as  well  entitled  to  bring  an 
action  as  another.  South  Carolina  R*y  Co,  v.  Moore^  28  Ga., 
418.  But  because  the  enforcement  of  a  statute  may  create  a 
multiplicity  of  actions  is  no  ground  for  declaring  it  uncon- 
stitutional. Questions  of  policy  or  expediency  in  legislation 
are  for  the  law-making  power  itself,  and  courts  have  no 
authority  to  intierpose  their  judgment  against  that  of  the  leg- 
islature, upon  the  ground  that  the  law  in  question  may  be 
inexpedient,  or  that  some  other  enactment  would  better  serve 
to  accomplish  the  desired  object. 

But  there  is  another  view  of  this  question  which  must  not 
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be  overlooked.  There  can  be  no  doubt  that  it  is  within  the 
l>over  of  the  legislature  to  designate  the  person  or  class 
of  persons  who  may  maintain  actions  to  restrain  and  abate 
public  nuisances,  and  when  that  is  done  the  action  is  for  all 
purposes  an  action  instituted  in  behalf  of  the  public,  the 
same  as  though  brought  by  the  attorney  general  or  public 
prosecutor.  We  are  strongly  inclined  to  think  that  in  this 
case  a  decree  for  the  defendant  would  be  a  bar  to  any  other 
like  action  for  an  injunction,  upon  evidence  of  sales  of 
liquor  within  the  same  time  as  is  embraced  in  this  action. 
The  plaintiff  is  by  law  made  the  representative  of  the  public 
in  bringing  and  maintaining  the  action. 

IV.     Lastly,  it  is  claimed  that  there  is  no  authority  for  the 

issuance  of  a  temporary  injunction,  and  that  there  can  be  no 

THE  same:       injunction  until  after  a  conviction   for  unlawful 

imictioii  bo-     sales  of  intoxicating  liquors.     We  have  alreadv 

fore  coiivic-  .  ,     ,  ,  ......  ,  \ 

»io"-  said  that  the  action  in  equity  is  independent  of 

criminal  prosecutions,  and  it  is  wholly  immaterial  whether 
the  defendant  has  been  convicted  or  not.  We  think  the  tem- 
porary injunction  was  properly  allowed.  Section  3391  of 
the  Code,  by  plain  implication,  authorizes  a  temporary  injunc- 
tion in  actions  to  restrain  a  nuisance.  This  is  an  action  for 
an  injunction  only.  No  damages  are  claimed,  and  no  other 
relief  is  demanded.  The  law  denounces  the  unlawful  main- 
tenance of  a  saloon  or  dram-shop  as  a  nuisance.  The  plaintiff, 
in  his  own  behalf  and  in  behalf  of  other  citizens,  demands  that 
the  defendant  cease  from  pursuing  his  unlawful  and  criminal 
occupation,  and  he  prays  that  a  temporary  injunction  be 
allowed.  It  plainly  appears  from  the  petition  that  the  defend- 
ant, when  the  petition  was  presented  to  the  judge,  was  and 
had  been  a  defiant,  persistent  and  open  violator  of  the  law. 
In  view  ot*  these  facts,  the  showing  made  for  the  issuance  of 
the  temporary  writ  was  sufficient,  under  section  3388  of  the 
Code.  The  law  having  denounced  the  defendant's  calling 
and  occupation  as  a  nuisance,  in  the  judgment  of  the  law  he 
was  every  day  doing  acts  wIhcIi  produced  great  and  irrepar- 
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able  injury  to  the  plaintiff  and  other  citizens;  injuries,  that 
in  the  judgment  of  the  legislature,  ought  to  be  enjoined  and 
prevented  by  an  action  in  equity.  No  earthly  power  is  able 
to  repair  the  injury  which  may  be  done  by  the  maintenance 
of  the  nuisance  from  the  commencement  of  the  action  until 
the  final  decree,  and  for  that  reason  a  temporary  injunction 
is  authorized  by  the  law. 

We  have  disposed  of  every  question  made  by  counsel  in 
the  case.  We  have  pursued  a  different  order  in  the  discussion 
of  the  case  from  that  adopted  by  counsel,  and  have  not 
reviewed  nor  commented  upon  all  the  authorities  cited;  but 
we  think  we  have  fairly  disposed  of  every  question  presented. 
The  case  has  been  exhaustively  and  ably  argued,  orally  and 
in  print,  and  we  have  given  it  our  most  careful  consideration ; 
and  keeping  in  view  that  important  and  oft-repeated  rule, 
that  no  coui*t  is  authorized  to  declare  an  act  of  the  legislature 
invalid  unless  it  is  plainly,  palpably  and  beyond  doubt 
repugnant  to  some  provision  of  the  constitution,  we  reach  the 
conclusion  that,  the  court  below  did  not  err  in  entertaining 
the  action  and  in  granting  the  temporary  injunction. 

Affirmed. 

Vol.  LXV— 32 


^ 


Digitized  byLjOOQlC 


498  SUPREME  COURT  OF  IOWA, 

The  Central  Iowa  B*y  Co.  y.  Pienol  et  aL 


-^-*J!!  The  Centbal  Iowa  E'y  Co.  v.  Fiebsol  ist  ai*. 

65    498. 
104    436, 

~  1.  Justioes' Court:  jxtdomekt  bt  default  rendered  out  of  time: 

IRREGULAR  BUT  NOT  VOID :  RBMEDT :  INJUNCTION.  A  caose  was  regu- 
larly commenced  in  justice's  court  by  service  of  notice  on  defendant,  aod 
was  set  for  9  o'clock,  a.  m.  Plaintiff  appeared  soon  after  9  o'clock,  and 
before  10  o'clock,  defendant  not  having  appeared,  the  justice  stated 
that,  as  there  was  no  appearance  for  defendant,  he  would  enter  judgment 
for  plaintiff  by  default  on  the  itemized  and  verified  account  sued  on; 
and  he  began  to  make  the  entry,  but,  desiring  to  leave  town,  he  closed 
his  docket,  without  completing  the  entry,  stating  that  he  would  do  what 
further  was  necessary  on  his  return  in  the  afternoon.  Before  10  o'clock 
the  defendant  appeared,  examined  the  docket,  found  no  judgment 
entered  and  the  justice  gone,  and  after  10  o'clock  he  departed,  and  gave 
the  case  no  further  attention.  At  3  o'clock  p.  ic.  of  the  same  day  the 
justice  returned  and  completed  the  judgment  entry.  Execution  was 
issued,  and  this  action  was  to  enjom  its  enforcement.  Held  that  the  judg- 
ment was  irregular,  but  not  void,  and  that  the  remedy  was  by  appeal  or 
wht  of  error,  and  that  it^junction  would  not  lie  to  restrain  the  eofocoe- 
ment  of  the  judgment 
Adams,  J.,  dissenting. 

Appeal  from  Cerro  Oordo  Circuit  Court. 

Monday,  March  17. 

Defendant,  Piersol,  is  a  justice  of  the  peace.  He  entered 
a  judgment  against  plaintiff  in  favor  of  defendant,  J.  J.  Clough, 
and  an  execution  was  issued  thereon  and  placed  in  the  hands 
of  defendant,  G.  M.  Strong,  who  is  constable.  Plaintiff 
brought  this  action  to  enjoin  the  enforcement  of  said  jadg- 
mant.  A  temporary  injunction  was  allowed  by  the  judge  of 
the  circuit  court  in  vacation,  but  on  the  final  hearing  of  the 
cause  this  order  was  vacated,  and  plaintiff's  petition  was  dis- 
missed.    Plaintiff  appeals. 

77.  E.  J.  Boardmariy  J.  H.  Blair  and  A.  C.  Daly^  for 
appellant. 

Cliggett^  Miller  (6  Cliggett  and   P.  O,  Doughefrty^  for 

appellees. 
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Reed,  J. — The  judgment  sought  to  be  enjoined  was  ren- 
dered in  an  ordinary  action  on  a  money  demand.  The  action 
was  regularly  commenced  by  the  service  of  notice  on  the 
defendant.  The  case  was  set  for  trial  at  9  o'clock  a.  m.,  on  the 
eighteenth  of  June,  1881.  The  plaintiff  in  the  action  and  his 
attorney  appeared  at  the  office  of  the  justice  before  whom  it 
was  pending,  at  9  o'clock,  or  soon  thereafter.  The  cause  was 
called  at  some  time  between  9  and  10  o'clock,  and  the  justice 
stated  to  the  plaintiff's  attorney  that,  as  there  was  no  appear- 
ance for  defendant,  he  would  enter  judgment  for  plaintiff  by 
default.  The  action  was  on  an  account,  an  itemized  state- 
ment of  which,  duly  verified,  was  filed  with  the  justice,  so 
that,  in  case  the  defendant  made  default,  it  would  bo  unnec- 
essary for  the  plaintiff  to  introduce  any  evidence  to  establish 
his  claim.  The  justice  opened  his  docket  for  the  purpose  of 
making  the  necessary  entry  therein,  but,  as  he  was  desirous 
of  going  to  a  neighboring  town  that  morning  by  the  train, 
and  as  he  heard  the  train  coming  before  he  completed  the 
entry,  he  closed  the  docket,  stating  to  the  attorney  that  he 
would  do  whatever  else  was  necessary  to  be  done  in  the  case 
after  he  returned  in  the  afternoon. 

There  is  some  conflict  in  the  evidence  on  the  question  as  to 
whether  the  default  was  entered  of  record  before  the  justice 
left  his  office;  but  we  think  a  preponderance  of  the  evidence 
shows  that  it  was  not  entered  at  that  time.  The  justice  left 
his  office  at  9  o'clock  and  50  minutes,  and  between  that  time 
and  10  o'clock  an  attorney  for  the  defendant  in  the  action 
appeared  at  the  office  for  the  purpose  of  appearing  in  the 
action  for  the  defendant,  and  making  defense  therein.  He 
examined  the  justice's  docket,  and,  finding  that  no  judgment 
had  been  entered  against  his  client,  and  not  finding  the  jus- 
tice at  his  office,  he  left  the  office  after  10  o'clock,  and  gave 
the  case  no  further  attention  on  that  day.  The  justice 
returned  to  his  office  at  3  o'clock  in  the  afternoon,  and  then 
completed  the  judgment  entry  in  his  docket.  The  attorney 
for  the  defendant  did  not  learn  that  the  judgment  had  been 
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entered  until  the  twenty-seventh  of  June,  He  then  wrote  to 
the  justice,  complaining  of  his  action,  and  insisting  that  the 
judgment  was  void,  and  threatening  to  institute  a  personal 
action  against  him  for  damages  unless  the  judgment  was  can- 
celed. After  some  further  correspondence  between  the  parties, 
thejustice,  on  the  eighth  of  July,  entered  on  the  record  of  the 
judgment  an  order  to  the  effect  that  it  was  canceled  by 
request  of  the  defendant,  on  the  claim  that  the  judgment  was 
void,  because  rendered  by  default  before  the  expiration  of 
the  time  within  which  defendant  had  the  right  to  appear  and 
defend. 

The  ground  upon  which  plaintiff  seeks  to  enjoin  said  judg- 
ment is  that,  as  it  was  entitled  to  appear  in  the  case  and  make 
its  defense  at  any  time  before  10  o'clock  on  the  appearance 
day,  and  as  it  did  appear  at  the  office  of  the  justice  within  that 
time  for  the  purpose  of  making  its  defense,  and  was  only  pre- 
vented from  doing  so  by  the  absence  of  the  justice,  he  ceased 
to  have  jurisdiction  of  it,  and  the  judgment  which  he  subse- 
quently entered  is  void  for  that  reason.  We  think,  however, 
that  the  position  is  not  tenable.  The  action,  as  we  have  seen, 
was  regularly  commenced.  The  justice  had  jurisdiction  of 
the  case  and  of  the  parties.  If  he  had  entered  the  judgment 
in  his  docket  before  10  o'clock,  his  action  would  have  been 
erroneous,  but  the  judgment  would  not  have  been  void. 
Cory  V.  King^  49  Iowa,  365.  In  doing  so,  he  would  have 
been  acting  within  his  jurisdiction,  but  erroneously,  and,  under 
the  well-settled  rule  in  this  state,  the  error  could  be  corrected 
only  in  a  direct  proceeding,  such  as  appeal  or  writ  of  error. 
Cooper  V.  Sunderland^  3  Iowa,  114;  Morrow  v.  Weed,  4 
Id.,  77;  Dishon  v.  Smith,  10  Id.,  212;  JRyan  v.  Varga,  37 
Id.,  78.  It  is  probably  true  that  no  rights  of  the  parties  were 
determined  by  the  oral  statement  of  the  justice,  before  he  left 
his  office,  that  he  would  enter  judgment  for  plaintiff  by 
default.  Defendant  had  the  right,  notwithstanding  that 
statement,  to  make  its  defense,  and  plaintiff  gained  no  advan- 
tage from  it.     But  what  was  done  at  that  time  had  the  effect 
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to  postpone  the  trial  of  the  cause  until  3  o'clock.  The  justice 
liad  the  power  to  adjourn  tlie  cause,  but  probably  not  on  the 
ground  on  which  he  did  adjourn  it.  Code,  §  3527.  His 
action  in  adjourning  it  was  irregular  and  erroneous,  but  was 
not  void.  He  did  not  lose  jurisdiction  of  either  the  parties  or 
the  cause  by  adjourning  it.  But  the  cause  was  still  pending, 
and  he  had  jurisdiction  of  the  parties  when  he  entered  the 
judgment.  The  most  that  can  be  said,  then,  is  that  the  judg- 
ment was  erroneous.  But  plaintiff  has  no  remedy  by  injunc- 
tion on  that  ground.  The  judgment  of  the  circuit  court  is, 
therefore, 

Affirmed. 

Adams,  J.,  dissenting. — Section  3525  of  the  Code  provides 
that  '<  the  parties  in  all  cases  are  entitled  to  one  hour  in  which 
to  appear  after  the  time  fixed  for  appearance,  and  neither 
party  is  bound  to  wait  for  the  other."  The  railway  company, 
the  defendant  in  the  action  before  the  justice,  appeared  within 
the  time  allowed,  and  waited  until  the  expiration  of  the  hour. 
By  express  provision  it  was  not  bound  to  wait  longer,  yet, 
according  to  the  majority  opinion,  as  I  understand  it,  the 
company  was  bound  to  wait  indefinitely,  or  suffer  a  default. 
If  a  defendant  can  be  required  to  assume  that  a  case,  not 
expressly  postponed  nor  adjourned,  neither  plaintiff  nor  jus- 
tice being  present  at  the  time  set,  nor  during  the  hour,  is 
liable  to  be  called  for  hearing  afterwards  during  the  day,  he 
must  assume,  so  far  as  I  can  see,  that  it  is  liable  to  be  called 
for  hearing  at  any  time  thereafter.  That  a  justice  should  be 
allowed  to  abandon  his  office  for  weeks  or  months,  and 
return  at  his  pleasure  and  proceed  at  once  to  call  for  hearing 
all  the  cases  on  his  docket,  is  to  my  mind  without  reason  or 
wan'ant. 

It  may  be  that  a  justice  is  not  without  jurisdiction  to  ren- 
der a  judgment  in  advance  of  the  time  set.  But  such  case 
is  different  from  the  one  in  question.  After  the  time  set,  and 
the  expiration  of  the  hour  during  which  the  defendant  is 
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bound  to  wait,  no  appearance  being  made  by  the  plaintiff,  nor 
express  postponement  nor  adjournment  being  made,  I  think 
that  the  defendant  has  a  right  to  assume  that  the  case  has 
been  abandoned,  and  govern  himself  accordingly.  The  case 
to  my  mind  is  not  different  fj:t)in  what  it  would  be  if  the 
plaintiff  had  appeared  and  directed  an  order  of  dismissal  to 
be  entered.  The  defendant  might  assume  that  it  would  be 
entered,  and  govern  himself  accordingly.  Such  direction 
would  stand  for  a  dismissal,  and  the  justice  be  deemed  to  be 
without  jurisdiction  to  do  more  than  enter  the  order.  An 
abandonment  of  a  case  under  circumstances  like  those  shown 
should  not  be  deemed  to  have  less  force  than  a  direction  by 
the  plaintiff  to  dismiss.  1  think  that  the  justice,  lost  juris- 
diction, and  that  the  plaintiff  was  entitled  to  an  injunction  as 
prayed. 


Cbystal  v.  The  Cmr  op  Des  Moines. 

66    fiOS 

l^-J^\    1.  Practice  in  Supreme  Court :  evtobncb  to  support  verdict.  This 

130    ^  court  caDDot  consider  whether  a  verdict  is  or  is  not  sapported  hy  the 

-—J  evidence  when  the  abstract  does  not  contain  all  the  evidence. 

fi39  279J  2.  Cities  and  Towns :  duty  as  to  streets  :  injury  to  traveler  from 
excavation  :  evidence.  Where  a  city  street  has  been  open  for  travel  its 
entire  width,  the  city  must  keep  it  in  a  reasonably  safe  condition  from 
sidewalk  to  sidewalk,  and  cannot  excuse  itself  for  leaving  an  unguarded 
excavation  in  such  street  by  showing  that  there  was  as  a  matter  of  fact 
no  travel  thereon. 

Appeal  from  Polk  Circuit  Court. 

Wednesday,  March  18. 

Action  to  recover  for  personal  injuries  sustained  by  plaint- 
iff by  reason  of  an  excavation  made  by  defendant  in  one  of 
its  streets,  into  which  he  drove  his  carriage  and  team  in  the 
night-time.  There  was-  a  judgment  upon  a  verdict  for  plaint- 
iff.    Defendant  appeals. 
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Williamson  c6  S'avanaghy  for  appellant. 

£.  A.  Williams  and  C.  C  Cole^  for  appellee. 

Beck,  Ch.  J. — We  shall  dispose  of  the  objections  to  the 
judgment  in  the  order  of  their  presentation  in  appellant's 
argument. 

I.  It  is  first  insisted  that  the  verdict  lacks  support  of  the 
i.PttACTicEin  evidence;  but  the  abstract  does  not  show  that  it 

courtfevi-      contains  all  of  the  evidence.     On  the  contrary, 
port  verdict,    it  aflSrmatively  appears  that  it  does  not.     Under 
familiar  rules  prevailing  here,  we  cannot  consider  this  objec- 
tion. 

II.  The  excavation  into  which  plaintiff  drove,  causing 
his  injury,  was  made  in  the  street  by  the  city,  for  the  purpose 
2.  CITIES  and    of  putting  in  a  "  catch-basin  "  connected  with  the 

as^8tree&:  sewer.      The  excavation,  it  is  claimed,  was  left 
traveler  from  without  Sufficient  barriers  to  prevent  teams  from 

excavation:  ...  . 

evidence.  being  driven  into  it,  and  without  signal  lights. 
The  defendant  claimed  that  it  was  not  in  the  traveled  part  of 
the  street.  To  support  this  claim,  it  asked  a  witness  whether 
he  had  "  recently  looked  at  the  ground  to  see  if  there  were 
indications  of  travel  on  the  east  side  of  the  *  catch-basin  ;' 
and  also  whether  there  are  any  indications  of  any  travel  at 
any  time;  whether  the  ground  shows  there  was  ever  any  travel 
by  teams."  The  witness  was  not  permitted  to  answer  the 
question. 

The  accident  oc<5urred  some  months  before  the  trial;  and 
it  was  not  made  to  appear  that  a  recent  examination  of  the 
street  and  its  present  appearance  would  reveal  the  fact  that 
travel  of  the  street  did  not,  at  the  time  of  the  accident,  pass 
over  the  spot  where  the  excavation  was  made.  It  was  not  shown 
that  the  street  was  not  open  for  travel  its  entire  width.  If  so 
open,  the  city  was  bound  to  keep  it  in  a  reasonably  safe  con- 
dition from  sidewalk  to  sidewalk.  Stafford  v.  City  ofOska- 
loosaj  57  Iowa,  748.     It  cannot  be  presumed  that  it  was  so 
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opened.  If  it  was,  the  city  could  not,  by  excavation,  tem- 
porarily withdraw  it  from  public  use,  without  using  proper 
precaution  to  prevent  travelers  in  the  night-time  driving 
therein.  If  it  had  been  open  to  public  use  for  its  whole 
width,  it  is  immaterial  whether  there  was  or  was  not  indica- 
tions of  its  use  to  that  extent.  The  evidence  was  rightly 
rejected. 

III.  The  court  gave  certain  instructions  as  to  the  care  to 
be  exercised  by  the  city  over  its  streets,  and  the  precaution 
to  be  taken  by  it  to  protect  travelers  passing  upon  its  streets, 
in  which  excavations  or  obstructions  are  permitted  by  the 
city.  The  rules  of  the  instructions  are  complained  of  upon 
the  grpund  that  they  are  inapplicable  to  the  facts  of  the  case. 
The  position  of  defendant's  counsel  in  support  of  this  claim 
of  the  inapplicability  of  the  instructions  is,  that  the  city  had 
a  right  to  erect  the  '^  catch-basin,"  and  is  not  liable,  if  ^there 
was  no  negligence  in  leaving  it  in  the  condition  in  which  it 
was  when  plaintiff  drove  into  it.  This  may  be  conceded  to 
be  correct.  But  the  instructions  given  are  not  at  all  in  con- 
flict with  the  position.  They,  however,  present  correct  rules 
to  guide  the  jury  in  determining  whether  plaintiff  did  exer- 
cise proper  care.  These  rules  counsel  for  defendant  do  not 
question. 

ly.  The  instructions  asked  by  the  defendant  and  refdsed, 
present  the  thought  that  the  city  may  use  the  streets  for 
sewers,  and  attachments  thereto,  leaving  a  suflBcient  space  for 
travel.  This  may  be  correct;  but  it  does  not  meet  the  case, 
which  is  to  recover  of  the  city  for  negligence  in  not  sufficiently 
protecting  travelers  from  the  dangers  of  the  excavation. 
These  instructions  were  correctly  refused. 

The  case  presents  no  other  questions.     The  judgment  must 

be  AlTFIBlCED. 
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Moore  v.  Thb   Chicago,   BgELiNaxoN  &  Qihnoy  R'y  Co. 

1.  Evidence:  opinioks  as  to  abilitt  to  pbkfobm  duties  of  bag- 

GAOB-)fAi7  AND  EXPRRS8  HE88ENGBR.  The  Opinion  of  Witnesses 
familiar  with  the  duties  of  baggage-men  and  express  messengers  on  a 
certain  route  on  a  railroad,  and  who  had  seen  plaintiff  try  to  perform 
those  duties,  were  not  admissible  to  prove  his  incompetency  to  perform 
those  duties.  No  question  of  science  or  skill  was  involved,  and  it  was 
for  -the  jury,  after  hearing  all  the  facts,  to  decide  as  to  plaintiff 's  compe- 
tency; following  cases  cited  in  opinion. 

2.  Bailroads:  injury  to  employe:  bbttlbment  by  agbeement  to 

HIRE  EMPLOYE  AS  BAOOAGE-MAN  AND  EXPRESS  MB8SBNGBR:  DUTY  OP 

COMPANY.  Plaintiff  was  iivjured  on  defendant's  road,  and,  in  settlement 
of  a  suit  growing  thereout,  defendant  agreed  to  employ  him  as  baggage- 
man and  express  messenger  at  certain  monthly  wages.  Plaintiff  now 
sues  for  a  breach  of  that  contract,  and  defendant  answers  that  he  was 
not  competent  to  perform  the  duties  of  such  employment.  Held  that 
defendant  was  bound  to  afford  plaintiff  a  fair  opportunity  to  acquire  the 
necessary  knowledge  and  skill  in  the  manner  in  which  they  are  ordina- 
rily acquired  by  men  in  that  service. 

3.  :   :   '—:   wrongful  discharge.     In  such  case,  if 

defendant,  after  plaintiff  had  entered  into  its  service  under  the  contract, 
wrongfully  discharged  him,  this  was  as  certainly  a  refusal  by  it  to  fur- 
nish him  the  employment  agreed  upon  as  its  refusal  to  i>ermit  him  to 
enter  its  service  would  have  been. 

4.  : : :  right  to  dischauge  for  incompetency.    In 

such  case,  if  plaintiff,  after  entering  upon  the  service  agreed  upon,  was 
found,  after  a  fair  trial,  to  be  incompetent  for  want  of  qualification 
mentally,  or  if  he  proved  to  be  too  weak  or  infirm  bodily,  or  was  too 
slow,  and  could  not  discharge  bis  duties  in  proper  time,  then  the  defend- 
ant might  rightfully  discharge  him,  and  would  not  be  liable  therefor. 

5.  Praotioe  on  Appeal:  conflicting  evidence  to  support  verdict. 

The  evidence  being  in  conflict,  this  court  cannot,  under  the  well  estab- 
lished rule,  set  aside  the  verdict  as  not  being  supported  by  the  evidence. 


Appeal  from  Monroe  Circuit  Court. 
Wednesday,  March  18. 

It  is  alleged  in  the  petition  that  in  March,  1881,  a  suit 
was  pending  in  one  of  the  courts  of  Monroe  county  between 
plaintiff  and  defendant,  in  which  plaintiff  sought  to  recover 
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of  defendant  damages  for  personal  injuries  which  he  had  sus- 
tained while  in  defendant's  employ;  and  that  the  parties 
entered  into  a  contract  for  the  settlement  of  plaintiff's  claim; 
and  that,  among  other  things  given  bj  defendant  in  said  set- 
tlement, was  a  written  undertaking  by  it  to  employ  plaintiff 
as  a  baggage  and  express  man  whenever  he  was  able  to  go  to 
work,  and  to  give  him  steady  employment  in  such  position, 
and  to  pay  him  the  wages  usually  paid  for  such  services, 
which  were  $60  per  month;  and  that  in  December,  1882, 
plaintiff  notified  defendant  that  he  would  be  ready  and  able 
to  go  to  work  as  baggage  and  express  man  on  the  first  of 
January,  1883,  and  that  he  has  at  all  times  since  that  date 
been  ready,  able  and  willing  to  enter  upon  said  services  and 
perform  the  duties  of  said  employment,  but  that  defendant 
refused  and  failed  to  give  him  employment  therein;  and  that, 
by  reason  of  this  failure  and  refusal,  plaintiff  was  out  of 
employment  from  January  1  to  September  1,  1883;  and  for 
the  value  of  his  services  under  said  contract  during  that  time 
plaintiff  asks  judgment. 

Defendant  in  its  answer  admitted  the  making  of  the  con- 
tract as  alleged  in  the  petition,  but  denied  that  it  refused 
plaintiff  employment  under  said  contract;  but  alleges  that  it 
employed  him  on  one  of  its  railroads  as  baggage-man 
and  expressman,  and  that  he  remained  in  said  employment 
but  a  short  time,  when  he  voluntarily  left  said  employment 
and  ceased  to  work  therein.  It  also  alleged  that  plaintiff  was 
not  qualified  nor  able  to  perform  the  duties  required  of  a 
baggage  and  express  man  on  its  road;  and  that  he  was  not 
competent  to  discharge  said  duties.  The  verdict  and  judg- 
ment was  for  plaintiff,  and  defendant  appeals. 

jT.  B.  Perry y  for  appellant. 

J.  E.  Townsend  and  John  F.  Lacey^  for  appellee. 

Reed,  J. — The  evidence  given  on  the  trial  shows  that 
plaintiff  informed   defendant   in  the   month  of  December, 
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• 
1882,  and  at  other  times  between  that  and  the  first  of  the 

follovying  July,  that  he  was  able  to  go  to  work  as  express 
messenger  and  baggage-man,  and  that  he  desired  to  be 
employed  in  that  capacity  under  the  contract  between  the 
parties.  Shortly  before  the  first  of  July  he  was  directed  by 
one  of  defendant's  agents  to  hold  himself  in  readiness  to  go  to 
work,  and  on  the  second  of  that  month  he  was  directed  to 
take  charge  of  the  baggage  and  express  business  on  defend- 
ant's road  from  Albia  to  Des  Moines.  The  baggage  and 
express  matter  are  carried  on  that  route  in  the  same  car,  but 
the  express  business  is  conducted  by  the  American  Express 
Company.  The  train  on  which  plaintiif  went  to  work  makes 
one  trip  daily  from  Albia  to  Des  Moines  and  return.  On  the 
trip  on  July  second,  a  route  agent  of  the  express  company,  also 
another  employe  of  the  company,  accompanied  plaintiff,  riding 
with  him  in  the  express  and  baggage  car,  and  rendered  some 
assistance  in  handling  the  baggage  and  express  matter,  and 
the  route  agent  gave  plaintiff  some  directions  as  to  the 
proper  manner  of  doing  the  work  and  transacting  the  busi- 
ness. The  route  agent,  also  accompanied  plaintiff  on  the 
trip  the  next  day.  But  when  they  arrived  at  Des  Moines 
plaintiff  quit  the  work.  Whether  he  quit  voluntarily,  or  was 
discharged  by  the  route  agent,  is  in  dispute  between  the  par- 
ties. But  the  jury  found  that  he  was  discharged,  and  the 
verdict  in  this  respect  finds  suflScient  support  in  the  evidence. 
It  frequently  happens  that  single  pieces  of  baggage,  weigh- 
ing as  much  as  two  hundred  and  fifty  pounds,  are  carried  on  the 
car,  and  the  express  business  done  on  the  line  is  quite  exten- 
sive. The  handling  of  the  baggage  requires  the  exercise  of  a 
good  d6al  of  physical  strength;  and  a  good  deal  of  dispatch 
is  required  in  the  transaction  of  the  express  business  to  avoid 
delaying  the  train  unduly  at  the  different  stations.  The 
express  messenger  is  also  required  to  make  duplicate  way- 
bills of  such  express  matter  as  is  received  at  certain  stations 
on  the  line,  and  to  enter  them  upon  his  delivery  book.  Tliis 
writing  must  be  done  while  the  train  is  in  motion;  and,  as 
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these  bills  and  entries  constitnte  the  company's  record  of  the 
business,  it  is  important  that  the  writing  should  be  l^ble. 
It  was  claimed  by  defendant  that  plaintiff  did  not  possess 
the  physical  strength  requsite  for  the  handling  of  the  bag- 
gage; and  that  he  possessed  neither  the  skill  nor  activity 
required  in  the  proper  transaction  of  the  express  business; 
and  that  he  could  not  write  a  legible  hand. 

The  route  agent  and  the  other  employe  of  the  express  com- 
pany, who  accompanied  plaintiff  on  the  second  of  July,  were 
J.  kvidekce:  examined  as  witnesses  on  defendant's  behalf.     It 
aEiuiyui^e^  was  showu  that  they  each  had  had  long  experience  as 

form  duties  of  ,  ,  -i         j 

b:ic3:ige-man  cxprcss  messengers  and  baggage-men  on  railroads, 

and  express  ti,,f  n  .         ••         -^i 

messenger,  and  that  they  were  well  acquainted  with  the 
amount  and  character  of  the  business  done  on  the  route  from 
Albia  to  Des  Moines.  Defendant  asked  these  witnesses  a 
number  of  questions,  with  the  view  of  eliciting  their  opin- 
ions as  to  the  ability  and  capacity  of  plaintiff  to  perform  the 
duties  of  baggage-man  and  express  messenger.  They  were 
asked  whether,  in  their  opinion,  he  possessed  the  qualifica- 
tions and  capacity  and  fitness  to  discharge  the  duties  devolv- 
ing on  an  express  messenger  and  baggage-man,  and  whether, 
in  their  opinion,  he  possessed  sufficient  physical  strength  to 
handle  the  amount  of  baggage  which  was  carried  on  that  route. 
But  these  and  other  similar  questions  were  excluded  by  the 
circuit  court,  on  plaintiff's  objection,  on  the  ground  that  the 
subject  to  which  they  related  was  one  on  which  the  mere 
opinions  of  the  witnesses  were  not  competent  evidence.  This 
ruling  is  assigned  as  error.  In  our  opinion  the  ruling  is 
correct. 

The  questions  related  exclusively  to  plaintiff's  fitness  for 
the  position  of  baggage-man  and  express  messenger,  and  his 
capacity  to  perform  the  duties  of  that  position.  This,  we 
think,  was  in  no  sense  a  question  of  science  or  skill,  or  one 
upon  which  inexperienced  persons  are  incapable  of  forming  a 
correct  judgment  without  the  aid  of  the  opinions  of  experts. 
Nor  is  it  one  in  which  the  facts,  from  which  the  judgment 
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or  opinion  must  be  formed,  cannot  be  fully  presented  to  the 
jury.  Tiie  ground  upon  which  it  is  claimed  that  the  opin- 
ions of  the  witnesses  should  have  been  admitted  is,  that  they 
were  well  acquainted  with  the  amount  and  character  of  the 
business  done  on  the  route,  and  knew  also  the  degree  of  skill 
and  strength  and  activity  which  must  be  exercised  in  the 
proper  performance  of  the  labor,  and  they  had  also  seen 
plaintiff  in  his  attempt  to  perform  the  duties  of  the  position ; 
and  consequently  they  were  in  a  position  to  form  a  correct 
judgment  as  to  his  fitness  and  capacity  to  perform  those 
duties.  Under  this  claim,  however,  the  opinion  of  the  wit- 
nesses would  be  specially  valuable,  not  because  of  any  special 
study  or  examination  which  they  had  given  the  subject,  but 
because  they  were  in  possession  of  all  the  facts  which  should 
be  considered  in  forming  a  judgment  or  opinion  on  the  sub- 
ject. But  these  facts  were  all  capable  of  being  communi- 
cated to  the  jury;  and  the  witnesses  did  state  the  amount  and 
character  of  the  express  business  done  on  the  route,  and  the 
amount  and  weight  of  the  baggage  which  the  baggage-man 
was  required  to  handle,  and  the  time  within  which  the  work 
was  required  to  be  done,  and  the  manner  in  which  it  should 
be  done,  and  the  other  facts  which  should  be  considered  in 
forming  a  judgment  as  to  the  strength  and  skill  and  activity 
which  must  be  exercised  in  performing  the  duties.  They 
also  stated  the  facts  with  reference  to  the  manner  in  which 
plaintiff  did  the  work  while  they  were  with  him,  and  which 
led  them  to  conclude  that  he  was  not  capable  of  properly  per- 
forming the  duties  of  the  position. 

As  the  question  of  plaintiff's  fitness  for  the  position  was 
to  be  determined  from  these  facts,  it  was  clearly  the  province 
of  the  jury  to  determine  it.  It  was  for  them,  and  not  for  the 
witnesses,  to  determine  what  conclusions  or  deductions  should 
bo  drawn  from  the  facts  which  were  established.  In  exclud- 
ing the  evidence  of  the  opinions  of  the  witnesses,  tlie  circuit 
court  followed  the  rule  on  the  subject  as  heretofore  laid  down 
by  this  court.     See  Muldowney  v.  Illinois  Cent.  H^y  Co.j 
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36  Iowa,  462;  Hamilton  v.  Des  Moines  Valley  R.  Co^  I<L, 
31;  Belair  v.  Chicago  <&  iT.  W.  R.  Co.,  43  Id.,  662. 

II.  The  court  instructed  the  jury  that  it  was  the  duty  of 
defendant,  under  the  contract  between  the  parties,  "  to  afford 
2.  RAILB0AD8:  plaintiff  a  reasonably  fair  opportunity  to  learn 
pioy7:  seule-  ^^  busincss,  and  to  discharge  the  duties  <tf  bag- 
^eementto  gage  and  express  man  on  its  road,  and  that,  if  it 
as  baggage-     discharfi^  him  from  its  service  without  afford- 

manaiid  ex-     .,.1  .         .  i*ii  -r^        •^ 

press  messen-  mg  him  such  opportunity,  it  was  liable.  Jout  if 
company.  Jt  afforded  him  such  opportunity  to  leam  the 
business  and  discharge  the  duties  of  the  position,  and  he  wad 
not  able  to  discharge  such  duties  with  reasonable  promptness 
and  ability,  and  it  discharged  him  for  that  reason,  he  could 
not  recover."  Defendant  assigns  the  giving  of  this  instruc- 
tion as  error.  It  is  argued  hy  counsel  that  under  it  defendant 
was  required  to  take  plaintiff  into  its  employment  and  give 
him  room  in  its  baggage  and  express  car  while  he  was  merely 
learning  the  duties  of  the  position  of  baggage-man  and  express 
messenger;  but  we  think  this  is  not  the  meaning  of  the 
instruction.  The  character  of  the  duties  of  the  position  is 
shown  by  the  evidence.  It  is  the  duty  of  baggage  and 
express  men  to  receive  and  care  for  the  baggage  which  is  car- 
ried on  the  car,  and  deliver  it  at  the  station  to  which  it  is 
consigned,  and  to  receive,  care  for  and  properly  deliver  the 
express  matter  which  is  carried  on  their  route,  and  to  make 
the  necessary  way-bills  and  entries  in  the  book  which  they 
are  required  to  keep.  A  good  deal  of  the  work  performed  by 
them  in  the  discharge  of  the  duties  of  the  employment  con- 
sists of  mere  manual  labor;  and  no  previous  preparation  is 
required  to  fit  the  messenger  to  perform  it.  There  are  other 
duties,  however,  which  require  business  knowledge  and  capac- 
ity for  their  proper  performance;  but  this  knowledge  the 
messenger  is  expected  to  acquire  while  in  the  actual  perform- 
ance of  the  duties.  The  business  is  not  one  to  which  men 
serve  an  apprenticeship;  but  intelligent,  active  men,  possess- 
ing the  requisite  physical  strength,  may  enter  into  it  without 
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previous  special  preparation,  and  by  attention  to  its  duties 
they  soon  acquire  the  skill  and  knowledge  required  for  their 
proper  performance.  The  instruction  in  question  means 
simply  that  defendant  was  bound  to  afford  plaintiff  a  fair 
opportunity  to  acquire  this  knowledge  and  skill  in  the  man- 
ner in  which  it  is  ordinarily  acquired  by  men  in  that  service; 
and  we  think  it  is  correct. 

III.  Defendant  also  excepts  to  those  portions  of  the 
instructions  referred  to  which  define  the  grounds  upon  which 

^ ,  defendant  had  the  right  to  discharge  plaintiff 

wrongful  dis-  ^^^^  ^^^  Service,  for  the  reason  that  it  is  not 
charge.  applicable  to  the  issue^-the    complaint  in  the 

petition  being  that  it  had  wrongfully  refused  to  take  him 
into  its  service  under  the  contract,  and  not  that  it  wrongfully 
discharged  him  from  that  service.  The  allegation  in  the 
petition  is  ^^  that  the  defendant  has  refused  and  failed  to  fur- 
nish him  the  employment  agreed  upon."  Under  this  allega- 
tion evidence  was  properly  admitted  tending  to  prove  that 
defendant  discharged  plaintiff  after  he  had  entered  its  service 
under  the  contract.  If  it  discharged  him  wrongfully,  this 
was  as  certainly  a  refusal  by  it  to  furnish  him  the  employ- 
ment agreed  upon  as  its  refusal  to  permit  him  to  enter  its 
service  under  the  contract  would  have  been.  The  instruc- 
tion, therefore,  was  applicable  to  the  issue. 

IV.  Defendant  asked  the  court  to  give  the  following 
instruction  to  the  jury:  "If  plaintiff  undertook  to  perform 
4. — : :  the  duties  of  expressman  and  baggage-man,  the 

to  discharge    defendant  had  the  right  to  require  of  him  the 

lor  tncompe*  ^ 

tency.  performance  of  the  duties  required  of  the  service 

in  a  reasonably  fair  and  expeditious  manner.  If  he  found 
himself  to  be  incompetent  for  want  of  qualification  mentally; 
if  he  proved  to  be  weak  or  infirm  bodily,  or  was  too  slow, 
and  could  not  discharge  the  duties  in  proper  time, — the 
defendant  was  not  bound  to  continue  him  in  its  service." 
The  court  added  the  following  to  the  instruction:  "It  is 
true  that  if  plaintiff  proved  insflScient  to  discharge  the  duties 
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of  the  position  in  qaestion,  after  a  fair  trial,  he  emcoc 
recover."  And  with  this  addition  gave  it  to  the  jary. 
Defendant  assigns  as  error  the  action  of  the  court  in  modify- 
ing the  instruction. 

The  instruction  as  asked  by  defendant  is  clearlj  right,  iihI 
the  proposition  embodied  in  it  is  expressed  with  reasonable 
clearness,  and  the  court  might  well  have  given  it  in  the  form 
in  which  it  was  asked;  but  no  prejudice  could  result  to 
defendant  from  the  giving  of  the  clause  added  by  the  coiul 
The  meaning  of  the  instruction  was  not  thereby  changed;  for 
the  thought  expressed  in  the  clause  added  is  substantially  the 
same  as  that  expressed  in  the  original  instruction. 

V.  It  is  finally  insisted  that  the  verdict  is  not  supported 
by  the  evidence;  but  we  cannot  interfere  with 

6.  PBACnCC  ,  .      1  ,   .  1  rrii 

on  appeal:  the  judgment  on  this  ground.  There  was  con- 
supjSrtveJ-  ^^^  ^^  ^^®  evidence  on  nearly  all  the  disputed 
***^^  questions  of  fact  in  the  case,  and  we  cannot  stj 

that  the  jury  were  not  justified  in  finding  as  they  did  on 
those  questions. 

The  judgment  of  the  circuit  court  must  be 

Affibmkd. 
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Stubbs  V.  The  Clabinda,  College  Springs  &  South- West-        ,  9o    3o| 

ERN    RV    Co.    ET   AL. 

1*  Mechanic's  Lien:  sub-contractoh:  excrssitb  demand:  action 
TO  enforce:  demurrer.  Where  plaintiff,  a  sub-contractor,  filed  a 
statement  and  claim  for  a  mechanic's  lien,  and  blended  in  his  statement 
his  account  for  moneys  received  and  disbursed  for  his  immediate 
employer  with  his  account  for  labor  performed  by  him,  and  then  daimed 
a  lien  for  the  gfeneral  balance,  which  was  much  fi^rcater  than  the  balance 
actually  due  him  for  labor,  and  these  facts  were  apparent  upon  the  face 
of  his  statement,  held,  in  an  action  to  establish  the  lien,  that  a  demurrer 
was  properly  sustained  thereto,  because  the  statement  and  claim  filed 
was  not  a  **  just  and  true  statement '"  as  required  by  the  statute,  (Laws 
of  1876,  Ch.  100,  §  6,)  and  did  not  entitle  plaintifl:  to  a  lien.  Whether 
a  mere  mistake  in  claiming  a  lien  for  too  large  a  sum  would  defeat  the 
claimant,  quaere. 

Appeal  from  Page  District  Court. 

Tuesday,  March  18. 

Action  to  establish  a  mechanic's  lien  npon  a  railroad.  The 
defendants  demurred  to  the  plaintiff's  petition,  and  the 
demurrer  was  sustained;  and,  the  plaintiff  electing  to  stand 
upon  his  petition,  juds^ment  was  rendered  against  him  for 
costs.     He  appeals. 

8.  C.  McPherrin^  for  appellant. 

Hepburn  db  Thummel  and  W.  W.  Moraman^  for  appellees.. 

Adams,  J. — ^The  plaintiff  averred,  in  substance,  that  in 
1881  and  1882  the  defendant,  the  Clarinda,  College  Springs 
&  Southwestern  Railroad  Company,  was  engaged  in  building 
a  railroad;  that  the  company  let  the  construction  of  a  portion 
of  it  to  one  John  Fitzgei*ald,  and  he  sublet  the  work,  or  a 
portion  of  it,  to  Jesse  Stubbs  &  Co.,  who  employed  the  plaint- 
iff as  their  book-keeper,  cashier,  and  superintendent  of  their 
working  force  on  the  railroad;  that  as  such  employe  he  workedi 
for  Jesse  Stubbs  &  Co.  seven  months,  at  an  agreed  salary  of 
Vol.  LXV— 33 
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$100  pennonth,  commencing  September  1,  ISSl,  and  ending 
March  31,  1882;  that  there  is  now  due  him  for  such  work 
and  labor  tlie  sum  of  $547.33,  for  which  he  asks  judgment, 
and  the  establishment  of  a  mechanic's  lien.  He  set  out  in  his 
petition  a  copy  of  his  statement  for  a  mechanic's  lien,  which 
lie  avers  he  filed  on  the  first  day  of  April,  1882.  This  state- 
ment shows  that  on  March  31,  1882,  when  the  plaintiff's 
services  ceased,  he  had  received  from  his  employers  $17, 
182.27,  and  had  paid  out  for  them  $17,029.60;  that  he 
credited  in  his  own  account  with  his  employers  the  amount 
received  from  them,  and  charged  to  them  the  money  paid  out 
for  them,  and  also  charged  his  monthly  salary  at  $100  per 
month  for  seven  months;  and  that  the  account  thus  kept 
showed  a  balance  due  him  of  $547.83.  llis  statement  con- 
taining such  account  was  sworn  to,  and  showed  that  he 
claimed  a  mechanic's  lien  for  the  whole  balance  of  account 
upon  so  much  of  the  road  as  may  be  found  in  the  county. 

The  defendants  demurred  generally.  In  argument  they 
raise  the  question,  among  others,  as  to  whether  the  filing  of 
such  a  statement  is  a  proper  compliance  with  the  statute. 
The  provisions  of  the  statute  in  relation  to  the  statement  neces- 
sary to  be  filed  is  in  these  words:  ''Every  person,  whether 
contractor  or  sub-contractor,  who  wishes  to  avail  himself  of 
the  provisions  of  this  statute,  shall  file  with  the  clerk  of  the 
district  court  of  the  county  in  which  the  building,  erection, 
or  other  improvement  to  be  charged  with  the  Ifcn,  is  situated, 
a  just  and  true  statement  or  account  of  the  demand  due  him, 
after  allowing  all  credits,  setting  forth  the  time  when  such 
material  was  furnished  or  labor  performed,"  etc.  Code,  § 
2133.  The  demand  referred  to  in  the  statute  means,  of  course, 
the  demand  for  which  a  lien  is  claimed.  In  the  case  at  bar, 
the  demand,  as  shown  by  the  statement,  was  $547.33,  after 
allowing  all  credits.  The  defendants  insist  that  this  demand 
of  $547.33,  for  which  a  lien  was  claimed,  was  not  "  a  just 
and  true  statement,"  as  required  by  statute.  In  our  opinion 
the  defendants'  position  must  be  sustained.     The  balance  act- 


Digitized  byLjOOQlC 


MARCH  TERM,  1885.  515 

Stubbs  T.  The  Clarinda,  (ToUege  Springs  &  Southwestern  R'y  Co. 

nally  due  the  plaintiff  for  labor,  as  we  shall  show,  did  not 
exceed  $200;  the  remainder  of  the  balance  was  for  money 
paid  out,  for  which  no  mechanic's  lien  was  allowable,  as  the 
plaintiff  well  knew.  The  items  for  money  paid  out  were 
irrelevant  to  such  an  account,  and  could  have  been  inserted 
only  for  the  purpose  of  enabling  the  plaintiff  to  obtain  a  lien 
for  what  he  was  not  entitled  to.  We  do  not  say  that  a 
mechanic's  lien  should  be  denied  in  every  case  in  which  the 
statement  filed  shows  a  balance  of  account  for  material  or 
labor  larger  than  is  actually  due.  Possibly,  if  there  was  no 
intention  to  claim  for  material  or  labor  more  than  was  dile 
therefor,  an  error  made  in  the  claimant's  favor  would  not  be 
fatal  to  the  lien.  On  this  question  we  express  no  opinion. 
In  the  case  before  us,  there  was  an  intention  to  claim  a  lien 
for  money  paid  out.  The  account  was  drawn  with  that 
device. 

The  object  of  the  statute  in  requiring  a  just  and  true  state- 
ment to  be  filed  is  manifest.  The  statement  is  designed  to 
be  notice  to  the  world  of  the  true  claim  of  the  m,aterial-man 
or  laborer.  It  is  especially  designed  to  be  notice  to  the  owner 
of  the  real  estate  upon  which  the  lien  is  claimed.  It  was 
designed,  in  this  case,  to  warn  the  railroad  company  that,  in 
order  to  protect  itself,  it  must  withhold  from  John  Fitzgerald 
$547.33  of  the  money  otherwise  payable  to  him;  and  it  was 
designed  to  warn  Fitzgerald  that  he  must  withhold  a  like 
amount  from  Jesse  Stubbs  &  Co.,  the  plaintiff's  employers. 
If  it  were  allowable  to  file  an  unjust  and  untrue  statement,  it 
can  be  seen  at  once  that  great  injustice  might  be  done.  We 
think  that  the  courts  should  hold  the  claimant  to  the  strictest 
exercise  of  good  faith  in  this  respect. 

We  come  now  to  consider  whether  it  is  true,  as  we  have 
assumed,  that  the  statement  of  the  plaintiff's  demand  filed 
for  a  lien  was  unjust  and  untrue.  We  do  not  inquire  whether 
the  mere  items  of  debit  and  credit  are  correct.  We  assume 
that  they  are;  and  on  this  assumption  we  propose  to  show 
that  the  "  statement  or  account  of  the  demand "  for  labor. 
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when  taken  as  it  was  designed  to  be  understood,  is  unjnst 
and  untrue.  The  statement  sets  up  a  claim  for  $547.33,  as 
the  balance  due  for  labor.  We  have  stated  that  only 
$200  was  due  for  labor.  A  part,  indeed,  of  the  $200 
appears  to  have  been  due  merely  for  book-keeping;  but,  in 
the  view  which  we  have  taken  of  the  case,  it  is  not  important 
to  inquire  whether  this  fact  should  be  held  to  vitiate  the 
statement.  There  was  only  $200  due  for  labor  of  any  kind. 
This  proposition  the  plaintiff  denies,  but  the  truth  of  it 
can  be  easily  demonstrated.  The  first  month's  salary  of  $100 
became  due  October  1,  1881;  the  second,  November  1;  and 
the  third  December  1.  Nothing  had  been  paid  the  plaintiff 
prior  to  this  time;  but  on  the  first  day  of  December  he 
received  on  account  $4,220;  and  again,  on  the  thirty -first  day 
of  December,  before  another  month's  salary  became  due, 
he  received  $4,252.31,  and  on  the  same  day  he  paid  out  $381.08. 
Hetbre  the  first  day  of  February,  when  the  fifth  month's 
salary  became  due,  the  plaintiff  had  received  $13,389.83. 
During  the  month  of  January,  however,  he  had  paid  out 
$i5«S54:.46;  but  on  the  first  day  of  February  his  receipts  had 
exceeded  his  disbursenients  by  $9,153.28.  This  was  sufiicient- 
to  pay  all  salary  earned  to  that  time  and  leave  in  his  hands 
$8,653.28.  During  the  month  of  February  he  received 
$3,500,  but  his  payments  were  very  large.  He  paid  out  all 
the  money  in  his  hands  belonging  to  his  employers,  and 
$347.33  besides.  The  balance  remaining  due  him  is  for  this 
sum  and  two  months'  salary.  We  have  assumed  that  the 
money  received  by  him  prior  to  t'ebruary  1  in  excess  of  dis- 
bursements was  applicable  upon  his  salary.  Perhaps  it  would 
not  be  if  it  was  received  as  a  special  trust  fund,  but  it  is  not 
shown  that  it  was.  On  the  other  hand,  it  is  credited  in  the 
same  general  account  in  which  the  salary  is  charged,  and  the 
whole  account  is  set  out  in  the  statement  which  was  filed  for 
a  mechanic's  lien.  The  plaintiff,  by  crediting  the  receipts  in 
general  account  against  his  salary,  must  be  understood  as 
admitting  that  they  were  applicable  upon  his  salary.     The 
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very  account,  then,  which  he  sets  out,  shows  that  his  salary 
for  the  first  five  months  was  paid,  and  that  at  the  end  of  tlie 
five  months  there  was  a  large  balance  against  him.  The  state- 
ment filed  for  a  lien  should  have  embraced  an  account  for 
labor  merely.  Such  account  might  have  been  for  the  entire 
seven  months'  salary,  but,  as  he  had  been  paid  for  the  first 
five  months,  there  should  have  been  a  credit  upon  it  of  $500. 
His  disbursements,  doubtless,  were  properly  enough  charged 
in  his  general  account  as  it  stood  upon  his  books.  That 
account  concerned  no  one  but  him  and  his  employers.  •  But 
in  his  statement  for  a  lien  his  disbursements  had  no  proper 
place.  They  were  entered  there  manifestly  for  the  purpose 
of  confusing  and  misleading,  and  giving  color  to  the  claim 
that  there  was  $547.33  due  him  for  salary.  The  plaintift' 
was  guilty  of  knowingly  attempting  to  subject  the  property 
to  an  improper  burden.  The  natural  effect  of  his  act  was  to 
improperly  obstruct  settlements  and  embarrass  all  the  parties 
behind  him. 

Our  attention  is  called  to  the  case  of  Foerder  v.  Wesner^ 
56  Iowa,  159.  In  that  case  it  was  held  that  the  plaintiff,  who 
acted  both  as  laborer  and  foreman  in  building  a  brick  building, 
might  have  a  lien  for  his  labor  where  the  only  proof  of  the  value 
of  his  services  was  of  the  value  in  gross;  and  it  was  said,  in 
substance,  that  he  might  have  a  lien  for  his  labor,  even  though 
a  mere  overseer  could  not.  But  that  e^se  differs,  we  think, 
materially  from  this.  A  foreman's  labor  is  not  susceptible 
of  being  properly  divided  into  two  divisions.  What  he  does 
with  his  hands  serves  often,  doubtless,  as  instruction.  His 
diligence,  too,  may  be  presumed  to  promote  the  diligence  of 
those  under  him;  and  his  specific  directions  are  probably 
often  given  while  his  hands  are  busy.  It  would  be  absurd  to 
undertake  to  divide  such  labor.  The  case  before  us  is  one 
where  the  laborer  has  undertaken  to  mix  the  account  for  labor 
with  an  account  for  money  paid  for  his  employers,  so  as  to 
give  him  a  lien  for  both.  The  statement,  being  improper  in 
this  respect,  cannot,  we  think,  be  deemed  a  compliance  with 
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the  statute.     We  think,  therefore,  that  the  demurrer  was 
properly  sustained. 

We  may  add  that  the  petition  was  assailed  upon  several 
other  grounds,  but  as  to  them  we  do  not,  in  the  view  which 
we  have  taken,  have  any  occasion  to  express  an  opinion. 

Affihhed. 


Campbell  v.  Obmsby. 


(fie  668  !•  Fraotioe:  asking  instruction  is  waiver  of  erbor  ih.    Where 

m  5i8|  defendant,  before  the  court  instructed  the  jury,  asked  a  certain  instnic- 

-5 ^  tion  to  be  given,  which  the  court  did  not  give  in  that  form,  but  fflm 

103  619  another  instruction  to  the  same  effect,  held  that  defendant  could  not,  on 

'6d~~diS  appeal,  be  heard  to  complain  that  such  instruction  was  erroneous. 

109    457 

l09jBg4         2.  Sale:  evidence:  order  op  proof:  statute  of  frauds:  practice. 

UQ  ^  In  an  action  on  an  oral  contract  of  sale,  it  is  competent  to  prove  the 

^  contract,  and  afterwards  to  prove  delivery  under  the  contract.    Bat 

where  the  subsequent  testimony  of  plaintiff  tended  to  show  that  there 
was  neither  payment  nor  delivery,  such  testimony  was  favorable  to 
defendant,  as  tendinpr  to  bring  the  case  within  the  statute  of  frauds,  and 
he  cannot  complain  that  a  motion  to  strike  it  out  was  overruled.  Such 
motion  was  not  the  proper  method  of  applyinsr  the  statute  of  frauds  to 
the  case. 

3.  :  delivery:  question  for  jury.    Whether  there  was  a  delivery 

in  pursuance  of  the  oral  contract  of  sale  in  this  case  was  properly  sab- 
mitted  to  the  jury. 

Appeal  from  Palo  Alto  Circuit  Court. 

Tuesday,  March  18. 

The  action  was  originally  brought  upon  a  promissory  note. 
By  an  amendment  to  the  petition,  other  causes  of  action  were 
joined  and  declared  upon  by  plaintiff.  There  was  a  verdict 
and  judgment  for  plaintiff.     Defendant  appeals. 

Soper^  Crawford  <&  Carr^  for  appellant. 
T.  W.  Harrison^  for  appellee. 
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BeoKj  Ch.  J. — I.  The  petition,  as  amended,  seeks  to 
recover  the  balance  due  upon  a  promissory  note  executed  by 
defendant;  interest  upon  money  advanced  by  plaintiff  to  buy 
stock,  upon  a  written  agreement  between  the  parties  for  the 
prosecution  of  farming  business  as  a  co-partnership;  for  the 
refusal  of  defendant  to  furnish  lumber  and  nails  under  that 
agreement,  on  account  of  which  neglect  and  refusal  the 
cattle  of  the  partnership  were  without  sufficient  sheds,  caus- 
ing the  loss  of  10  of  them;  for  taxes  paid ;  and  for  a  hay-fork. 
The  defendant,  in  his  answer,  among  other  defenses,  pleads  that, 
by  a  written  contract  entered  into  between  the  parties,  which 
was  to  take  the  place  of  the  contract  under  which  the  partner- 
ship was  formed,  there  was  a  full  and  complete  accounting 
of  all  matters  arising  thereunder,  and  that  plaintiff  is  barred 
from  claiming  to  recover  therefor.  These  contracts  were 
introduced  inevidence;  and  there  was  proof  offered  by  plaint- 
iff and  admitted,  tending  to  support  the  allegations  of  his 
petition  in  regard  to  the  matters  for  which  he  seeks  to  recover 
in  this  action. 

II.  The  circuit  court  in  an  instruction  (the  fifth)  directed 
the  jury  that  the  last  contract  "  purports  to  supplant  and  take 
1.  PBAcrricE:  ^^^  place"  of  the  first;  '•  and  it  is  to  be  presumed 
sfroctfo^n  is  that  it  was  so  intended  to  cover  and  did  cover  all 
error  in.  the  transactions  between  the  parties  arising  under 

the  contract"  first  made.  "  But  such  presumption  may  be 
overcome  by  evidence;  and  it  is  for  the  plaintiff  to  overcome 
such  presumption  in  that  way  before  he  can  recover  for  any 
of  the  items  arising  under  the  contmct"  first  executed.  This 
instruction  is  made  the  ground  of  objection  to  the  judgment, 
the  defendant  claiming  that  the  presumption  referred  to  by 
the  court  is  conclusive,  and  cannot  be  contradicted  by  proof. 
The  position  of  counsel  is  that  matters  arising  under  the  first 
contract  were  not  for  the  consideration  of  the  jury;  a  pre- 
sumption, which  is  conclusive,  arising  upon  the  last  contract, 
that  they  had  all  been  settled.  The  correctness  of  the  position 
cannot  be  the  subject  of  inquiry,  for  the  reason  that,  if  the 
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instruction  ift  incorrect,  the  error  is  waived  by  the  defendant's 
asking  the  court  to  give  an  instruction  holding  substantially 
the  same  rule.  That  instruction  is  in  this  language:  "  If  the 
jury  find  from  the  evidence  that  the  contract  entered  into  by 
the  plaintiff  and  defendant  *  *  *  j^the  contract  of 
settlement]  was  intended  by  the  parties  as  a  full  and  fiual 
settlement  of  all  matters  connected  with  their  farming  and 
cattle  partnership,  then  the  plaintiff  cannot  recover  for  tlie 
items  of  interest  or  money  advanced  by  Campbell,  nor  for  loss 
of  stock  which  occurred  during  the  continuance  of  the  part- 
nership business."  This  instruction  was  asked  by  defendant, 
as  shown  by  the  abstract,  before  the  other  instructions  were 
given,  together  with  another  one  holding  that  the  last  contract 
supersedes  the  first;  but  it  does  not  convey  the  thought,  by 
express  language,  that  the  presumption  of  the  settlement  of 
all  matters  growing  out  of  the  partnership  is  conclusive.  The 
instructions  asked  clearly  contemplate  the  rule  that  such  pre- 
sumption is  not  conclusive,  and  that  it  was  for  the  jury  to  deter- 
mine upon  the  evidence  whether  the  parties  intended  a  full 
settlement  of  all  partnership  matters.  The  instructions  asked 
were  refused  by  the  court,  for  the  reason,  doubtless,  that  the 
rule  they  present  was  better  expressed  in  the  instruction  given. 
We  have,  upon  this  state  of  facts,  the  case  of  the  defendant 
recognizing  and  insisting  at  the  trial  upon  the  very  rule 
adopted  by  the  court,  and  which  is  now  complained  of  by  him. 
But  the  law  will  not  permit  him  to  pursue  this  course.  He 
cannot  lead  the  court  into  an  error  by  assenting  to  the  doc- 
trine of  an  instruction  in  which  the  error  is  found,  and  in  this 
court  seek  to  reverse  the  judgment  on  the  ground  of  the  error. 
Smith  V,  Sioux  City  cfe  Pacific  R'y  Go.^  38  Iowa,  173;  Wd- 
lev  V.  IlaweSy  49  Id.,  45. 

III.     Touching  the  hay-fork,  for  which  recovery  is  sought 

in  the  petition,  plaintiff  in  his  examination  in  chief  testified 

2.8AUB:evi-    as  follows:     "As  to  the  hay- fork   and   derrick, 

ofproof^stat-  when  ho  (defendant)  came  down  to  buy  the  cattle, 

practice.      '  he  said  he  would  take  it  off  my  hands  at  $1S, 
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what  it  cost.  He  did  not  pay  for  it.  He  refused  to  take  it." 
Upon  his  cross-examination  he  testified  as  follows:  "He 
(defendant)  said  he  would  take  the  hay-fork  and  the  derrick 
to  his  farm  in  O'Brien  county;  he  did  not  take  it;  he  never 
paid  anything  on  it."  Thereupon  the  abstract  shows  that 
*' defendant  moves  to  strike  out  all  the  evidence  of  witness  as 
to  the  hay-fork  and  derrick,  it  appearing  that  there  was  no 
delivery  of  the  property  and  no  amount  paid.  Motion  over- 
ruled, defendant  excepts."  Plaintiff  further  testifies  that 
"at  the  time  of  the  talk  of  the  derrick  it  was  on  the  farm.  I 
think  the  fork  was  there,  but  am  not  certain.  I  had  ordered 
it,  anyway;  and  he  was  to  take  it."  The  objection  to  the  evi- 
dence was  upon  the  ground  that,  as  there  was  no  evidence  of 
either  payment  for  or  of  delivery  of  the  fork  and  derrick,  the 
sale  could  not,  under  the  statute  of  frauds,  be  shown  by  oral 
evidence. 

The  evidence  objected  to  shows  a  contract  of  sale;  but 
defendant  claims  that  it  also  shows  that  there  was  neither 
payment  nor  delivery.  The  motion  was  directed  against  all 
of  the  evidence,  both  that  which  shows  the  oral  contract  of 
sale,  and  the  non-payment  and  non-delivery.  That  part  of  the 
evidence  which  shows  non-payment  and  non-delivery  is  favora- 
ble to  defendant;  for  upon  it  he  bases  his  position  that  the  trans- 
action is  within  the  statute  of  frauds.  He  surely  cannot  com- 
plain on  the  ground  that  it  was  not  stricken  out.  The  part 
of  the  evidence  showing  the  oral  contract  of  sale  was  prop- 
erly permitted  to  stand,  for  the  reason  that  plaintiff  was 
authorized  to  show  a  subsequent  delivery  pursuant  to  the 
sale,  by  evidence  to  be  afterwards  offered.  Parties  are  not 
restricted  as  to  the  order  of  the  introduction  of  their  evidence. 
Plaintiff  could  first  show  an  oral  contract  of  sale,  and  follow 
it  at  any  time  during  the  trial,  when,  under  the  rules  of 
practice,  he  was  authorized  to  introduce  proof,  by  evidence 
of  delivery  made  pursuant  to  the  sale.  In  the  exercise  of 
this  right,  plaintiff  testified  that  he  left  the  fork  upon  the 
farm.     It  ought  to  be  here  observed  that  the  farm  cultivated 
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under  the  partnership  contract  belonged  to  defendant,  and 

that  plaintiff,  after  the  second  contract,  removed  from  it    It 

was  for  the  jury  to  say,  upon  all  the  evidence,  whether  the 

fork  was  delivered  to  defendant  pursuant  to  the 
3.  ■— —  *  de- 
livery  :ques-    sale  testified  to  bv  plaintiff.     Defendant  shoald 

tiou  for  jury.  "^    * 

have  asked  for  proper  instructions  upon  this  point 
of  the  case.  Having  omitted  to  do  so,  he  cannot  complain  of 
results.  He  surely  pursued  an  improper  course  in  attempting 
to  apply  the  statute  of  frauds  to  the  case  by  his  motion  to 
exclude  the  evidence  referred  to  above.  It  was  correctly 
overruled. 

The  foregoing  discussion  disposes  of  all  questions  consid- 
ered by  defendant's  counsel  in  their  argument.  Other  ques- 
tions raised  by  the  assignments  of  errors  are  not  discussed. 
We  cannot  therefore  pass  upon  them.  It  is  our  opinion  that 
the  judgment  of  the  circuit  court  ought  to  be 

Affibmed. 


The  State  v.  McCabtnby. 


1.  Practioe:  argument  to  jury  not  wajira.nted  by  bvidencs: 
instruction  to  obviate  prejudice.  Ordinarily,  the  refusal  to  give 
instructions  asked,  which  are  merely  in  the  natnre  of  an  answer  to  aiga- 
ments  of  counsel  on  the  other  side,  ii  to  be  commended;  but  in  this  case, 
(for  facts  see  opinion,)  the  argument  complained  of  had  no  warrant  in 
the  evidence,  and  was  so  calculated  to  prejudice  the  appellee  that  an 
instruction  asked  by  him  to  obviate  the  pr^'udice  shoald  have  been  given. 

Appeal  from  Delaware  District  Court. 

Wednesday,  Makch  18. 

This  is  a  proceediug  to  charge  defeudaut  with  the  support 
of  a  bastard  child,  of  which  he  is  alleged  to  be  the  father. 
There  was  a  judgment  for  the  state  upon  a  verdict  of  a  jurjr. 
Defendant  appeals. 
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Herrick  <k  Doxaee^  for  appellant. 

J.  H.  Shields  and  Calvin,  Yoran^  for  appellee. 

RoTHBOOK,  J. — It  appears  from  the  evidence  in  the  case 
that  the  child  in  question  is  the  second  bastard  child  of 
which  the  complaining  witness  is  the  mother.  The  whole 
record  of  the  case,  including  her  own  testimony,  shows  that 
she  has  for  years  been  of  unchaste  character.  If  her  own 
account  of  the  time,  place  and  circumstances  of  the  alleged 
illicit  intercourse  between  her  and  the  defendant  be  true,  she 
is  an  utterly  abandoned  and  shameless  woman.  It  appears  that 
in  September,  1882,  she  was  making  her  home  with  one  Nich- 
olas McCartney,  the  father  of  the  defendant.  Nicholas  Mc- 
Cartney and  his  wife,  both  of  whom  are  advanced  in  years, 
left  their  home  in  charge  of  the  complaining  witness  for 
about  a  month,  while  they  were  absent  on  a  visit.  The 
defendant  is  married,  and  resides  with  his  wife  and  three 
children  in  a  house  on  the  farm,  some  distance  from  the  house 
of  his  father.  It  was  during  this  absence  of  the  father  and 
mother  of  the  defendant  that  the  complaining  witness  became 
pregnant.  The  evidence  shows  that  two  young  men,  who 
were  at  work  on  the  farm,  and  who  boarded  and  lodged  at  the 
house  of  the  defendant,  made  daily  visits  to  the  house  where 
the  complaining  witness  staid,  and  one  of  them  testified  that 
on  one  occasion  he  had  sexual  intercourse  with  her  in  a  pub- 
lic road  in  the  neighborhood.  The  mother  of  the  defendant 
testified  upon  the  trial  that  after  her  return,  and  when  it 
became  known  that  complainant  was  pregnant,  complainant 
stated  to  her  that  one  Parrott  was  the  father  of  the  child. 
The  evidence  tends  to  show  that  Parrott  visited  complainant 
at  the  house  during  the  absence*  of  defendant's  father  and 
mother.  The  appellee  called  said  Parrott  as  a  witness  in 
rebuttal,  and  he  was  asked  the  question  whether  he,  during 
the  month  of  September,  1882,  or  at  any  other  time,  had  had 
sexual  intercourse  with  complainant.     He  refused  to  answer 
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the  question,  upon  the  ground  that  he  would  not  criminate 
himself. 

In  the  argument  to  the  jury,  counsel  for  the  state  insisted 
that  the  evidence  showed,  and  the  jury  were  warranted  in 
believing  from  the  evidence,  that  Parrott  was  induced  and 
procured  by  the  defendant  or  his  friends  to  refuse  to  answer 
the  question  on  the  ground  above  stated,  and  that  he  had 
been  procured  by  defendant  or  his  friends  to  state  to  coun- 
sel for  the  plaintiff  that  he  never  had  sexual  intercourse  with 
complainant,  for  the  purpose  of  inducing  the  plaintiff  to  put 
him  on  the  stand  as  a  witness.     There  was  no  evidence  in  the 
case  tending  to  show  that  the  defendant,  or  his  counsel,  or 
any  of  his  friends,  either  directly  or  indirectly  approached 
the  witness  Parrott,  nor  that  they  had  any  knowledge  as  to 
what  his  testimony  would  be.     On  the  contrary,  the  evidence 
affirmatively  shows  that  the  defendant  was  innocent  of  any 
such  interference  or  procurement.     The  argument  of  counsel 
was,  therefore,  outside  the  case  as  made  by  the  evidence. 
Whether  it  was  so  flagrant  a  departure  from  a  legitimate  and 
proper  presentation  of  the  case  to  the  jury  as  to  warrant  a 
reversal  upon  that  ground,  we  do  not  determine.   The  defend- 
ant requested  the  court  to  instruct  the  jury  upon  this  question 
as  follows:     "(4)    Counsel  for  plaintiff  have  argued  before 
the  jury  that  the  witness  Parrott  has   been   employed  or 
induced  by  defendant  to  go  upon  the  stand  ostensibly  as  a 
witness  for  plaintiff,  for  the  purpose  of  inducing  plaintiff's 
counsel  to  ask  him  the  question  whether  he  had  had  connec- 
tion with  Theresa  Eeilley,  and  that,  by  the  connivance  of  the 
defendant,  or  his  friends,  said  Parrott  was  induced  to  refuse 
to   answer   said   question.     Now,  on  this   matter,  yon   are 
instructed  that  there  is  no  evidence  whatever  in  any  manner 
tending  to  show  that  the  defendant  had  anything  to  do  with 
the  testimony  of  said  witness,  and  you  are  instructed  that,  in 
tlie  absence  of  such  evidence,  you  cannot  find  nor  conclude 
that  defendant  is  responsible  for  the  testimony  or  conduct  of 
said  witness." 


Digitized  byLjOOQlC 


MARCH  TERM,  1885.  525 

Sperry  t.  Eretchner  et  aL 

The  court  refused  to  give  the  instruction,  and  defendant 
insists  that  this  ruling  was  erroneous.  We  think  the  instruc- 
tion should  have  been  given.  The  practice  of  arguing  a  case 
over  again,  in  instructions  requested  to  be  given  to  the  jury, 
is  not  good  practice,  and,  ordinarily,  the  refusal  to  give  instruc- 
tions, which  are  merely  in  the  nature  of  an  answer  to  argu- 
ments of  counsel  on  the  other  side,  is  to  be  commended.  But 
in  this  case  the  argument  complained  of  had  no  warrant  in  the 
evidence,  and  the  recital  we  have  given  of  the  facts  in  the  case, 
and  many  other  undisputed  facts,  which  might  be  cited  from 
the  record,  including  the  contradictory  statements  of  the  com- 
plainant while  testifying  as  a  witness  in  the  case,  lead  us  to 
the  conclusion  that  the  instruction  should  have  been  given,  and 
that  the  refusal  to  give  it  was  prejudicial  to  the  defendant. 

Reyebsed. 


Sperry  v.  Kretchner  et  al. 

m  ^^ 
1.  Board  of  Supervisors:  awakdinq  printing  to  newspapers:  -^ 

ibbeoularitt:  injunction.     A  board  of  supervisors  has  power  to  [g    siT 

award  the  printingr  required  under  §  307  of  the  Code  to  the  two  news- 
papers haviDg  the  largest  circulation  in  the  county,  at  33^  cents  per 
square,  and  to  designate  two  newspapers  to  do  the  printing  required 
by  §  304,  at  a  rate  not  exceeding  $1.00  per  square.  But  where  all  the 
said  printing  was  awarded  to  the  two  newspapers  having  the  largest  cir- 
culation, at  SS}i  cents  per  square,  aiTd  to  two  other  newspapers,  at  29  2-9 
cents  per  square,  held  that  the  action  was,  at  roost,  irregular,  and  that, 
since  the  whole  expense  so  incurred  was  less  than  the  board  was  author- 
ized to  pay  for  such  printing,  a  tax- payer  had  no  ground  on  which  to 
maintain  an  action  to  enjoin  the  supervisors  from  carrying  the  award 
into  effect. 

Appeal  from  Montgomery  Circuit  Court. 

Wednesday,  March  18. 

The  plaintiff,  who  is  a  tax-payer  in  Montgomery  county, 
seeks  by  this  action  to  enjoin  the  defendants,  who  are  mem- 
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bers  of  the  board  of  supervisors  of  said  county,  from  carry- 
ing out  a  certain  contract  or  resolution  of  the  board,  by 
which  certain  printing  was  awarded  to  four  newspapers  within 
the  county.  An  answer  was  filed,  and  there  was  a  motion 
made  to  strike  out  certain  parts  of  it,  which  motion  was 
sustained.  Defendants  did  not  amend  their  answer,  and 
they  appeal. 

W.  S.  Strawn^  for  appellant. 

C.  E.  Richards^  for  appellee. 

RoTHRocK,  J. — At  a  former  term  of  this  court  we  dis- 
missed the  appeal,  upon  the  ground  that  the  amont  in  con- 
troversy, as  shown  by  the  pleadings,  did  not  exceed  $100, 
and  there  was  no  certificate  of  the  trial  judge  authorizing  an 
appeal.  A  petition  for  rehearing  was  filed  by  appellant,  and 
a  re-examination  of  the  case  leads  us  to  the  conclusion  that 
the  pleadings  do  not  aflirmatively  show  that  the  amount  in 
controversy  does  not  exceed  $100,  and  that  appellant  is 
entitled  to  a  determination  of  the  appeal  on  its  merits. 

The  following  is  a  copy  of  the  resolution  of  the  board 
which  gave  rise  to  the  controversy:  "It  appearing  that  tlie 
Express  and  Record  have  the  largest  circulation  in  the 
county,  it  is  ordered  that  the  publication  of  claims  and  pro- 
ceedings be  given  to  said  papers  at  36J  cents  per  square, 
under  section  307  of  the  Code,  that  being  their  proposition; 
also  that  the  proposition  of  the  Villisca  Revie^o  and  Stanton 
Callj  to  publish  proceedings  and  claims  at  22  2-9  cents  per 
square,  be  accepted."  Section  304  of  the  Code  requires  the 
board  to  publish  in  at  least  one  newspaper,  if  there  be  one 
in  the  county,  a  schedule  of  the  receipts  and  expenditures  of 
the  county,  and  a  statement  of  the  treasurer's  accounts  at  the 
last  settlement.  Section  307  requires  the  board  to  publish 
its  proceedings,  at  the  expense  of  the  county,  in  two  news- 
papers therein  having  the  largest  circulation  in  the  county, 
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and  that  the  cost  of  such  publication  shall  not  exceed  one- 
third  the  rate  allowed  by  law  for  legal  advertisements. 

These  sections  of  the  Code  provide  for  different  publications. 
McBinde  v,  Hardin  Co,^  58  Iowa,  223.  Section  304  author- 
izes the  publication  of  the  receipts  and  expenditures,  and  a 
statement  of  the  treasurer's  accounts.  The  compensation  for 
making  these  publications  is  not, specially  fixed  by  this  sec- 
tion of  the  statute.  Haislett  v.  Howard  Co.y  58  Iowa,  377. 
But  section  3832  provides  that  in  all  cases  where  publica- 
tion of  legal  notices  of  any  kind  are  required  or  allowed  by 
law,  the  person  or  oflScer  desiring  such  publication  shall  not 
be  required  to  pay  more  than  one  dollar  per  square,  etc. 
The  compensation  under  section  307  would  be  33 J  cents  per 
square,  or  one-third  the  rate  allowed  for  legal  advertisements. 

The  board  had  the  power  to  award  the  printing  required 
under  section  307  to  the  two  newspapers  having  the  largest 
circulation.  This  it  did.  It  had  also  the  power  to  designate 
two  other  newspapers  to  publish  the  receipts  and  expendi- 
tures required  to  be  published  by  section  304,  and  allow  a 
reasonable  compensation  therefor,  not  exceeding  one  dollar  a 
square.  By  the  resolution  of  which  the  plaintiff  complains, 
the  publications  required  by  both  sections  of  the  statute 
were  awarded  to  all  of  the  papers  named.  But  the  answer 
shows  very  clearly  that  by  the  contract  the  expenditure  of  the 
money  by  the  county  was  less  than  it  would  have  been  if  the 
"proceedings  of  the  board"  had  been  published  in  two 
papers,  and  the  *'  receipts  and  expenditures "  in  two  other 
papers.  This  being  the  state  of  the  case,  it  may  well  be 
inquired  what  standing  a  tax-payer  can  have  in  the  courts  to 
restrain  the  oflBcers  of  the  county  in  the  performance  of  their 
duties,  unless  he  can  show  that  he  is  in  some  way  prejudiced. 
This  can  only  be  made  to  appear  by  showing  that  the  expen- 
ditures complained  of  are  in  excess  of  that  authorized  by 
law,  and  that  he  is  thereby  burdened  with  taxation  in  excess 
of  what  should  be  imposed  upon  him.  Conceding  that  the 
board  should  have  designated  two  papers  to  publish  under 
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one  section,  and  two  papers  to  publish  under  the  other,  the 
action  of  the  board  in  this  case  is  a  mere  irregularity,  and, 
unless  prejudicial  to  tax-payers,  they  have  no  right  to  com- 
plain. 

."We  think  the  motion  to  strike  out  certain  parts  of  the 
answer  should  have  been  overruled. 

BSVEBSED. 


Kuhns  v.  The  Chicago,  Milwaukee  &  St.  Paul  RV  Co. 

1.  Tender:  wkitten  offer  to  pat  under  code,  §  2105:  offer  xtst 

BB  WITHOUT  condition.  *' An  offer  in  writing  to  pay  a  particular  Bum 
of  money  is  equivalent  to  the  actual  tender  of  the  money.**  Code,  § 
2105.  But  this  statute  simply  dispenses  with  the  actual  production  uf 
the  money.  In  other  respects  the  rule  of  the  common  law  prefails, 
which  requires  that  a  tender,  to  be  flrood,  must  be  unconditional.  And 
80,  where  defendant  herein  made  a  written  offer,  which  was  in  effect; 
*•  I  am  willingf  to  pay  you  the  named  sum  to  avoid  litigation;  it  is  not 
due  you,  but  I  am  willingf  to  pay,'*  held  not  sufficient  to  make  the  offer 
e<iuivalent  to  a  tender. 

2.  Evidence:  value  of  cattle:  herd  book.    A  printed  herd  book  in 

which  the  cattle  in  question  were  registered,  shown  to  be  a  standard 
authority  among  cattle-breeders,  was  competent  evidence,  under  section 
3653  of  the  Code,  to  show  the  breed  and  grade  of  the  cattle. 

Appeal  from  Linn  Circuit  Court. 

Wednesday,  Mabch  18. 

Action  to  recover  double  the  value  of  three  heifers  which 
were  killed  by  a  train  on  the  defendant's  road  at  a  place 
where  the  right  to  fence  existed.  The  defendant  pleaded  a 
tender  or  offer  in  writing  to  pay  a  certain  amount  of  money, 
and  that  the  tender  had  been  kept  good  by  the  payment  of 
the  money  t.o  the  clerk.  To  this  defense  a  demurrer  was 
sustained,  and  on  the  trial  there  was  a  verdict  and  judgment 
for  the  plaintiff.     The  defendant  appeals. 
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John  W.  Cary^  D,  S.  Wigge^  and  Sheean  cfe  McCarn^  for 
appellant. 

Ilerrick  cfe  Doxsee^  for  appellee. 

Seevbrs,  J. — I.  The  offer  in  writing  to  pay,  or  tender 
pleaded,  is  in  these  words: 

"Chicago,    Milwaukee    &    St.    Paul    Railway — Special 
Agent's  Office. 

"  Milwaukee,  April  18,  1882. 

^^  Phillip  KuhnSj  Esq,^  Centre  Junction^  Iowa:  On  the 
seventh  inst,  I  wrote  you,  offering  $200  in  settlement  of  your 
claim  for  three  heifers  killed  March  3,  to  which  I  have 
received  no  reply,  but  am  in  receipt  this  morning  of  thirty- 
day  notice  served  upon  our  agent  at  Monticello,  claiming 
$300  on  account  of  above  accident.  On  a  review  of  the 
papers  connected  with  the  case,  I  think  it  possible  that  1 
have  underestimated  the  stock  in  question,  and  to  avoid  liti- 
gation I  am  willing  to  allow  you  $250,  which  I  am  confident 
represents  the  full  value  of  the  stock  killed.  In  fact,  it 
would  have  been  very  diflScult  for  you  to  have  sold  these 
heifers  at  that  figure  in  cash.  We  dislike  litigation,  know- 
ing its  cost  to  both  parties.  If  you  prefer  to  bring  an  action 
against  the  company  rather  than  accept  the  above  offer, 
although  it  may  cost  us  somewhat  more  than  the  amount 
named,  I  shall  have  the  satisfaction  of  knowing  that  you 
have  received  much  less  than  the  $250,  for  you  may  be 
assured  that  we  will  fight  the  case  bitterly.  I  do  not  say  this 
as  a  threat,  but,  feeling  that  I  have  now  made  all  possible 
efforts  to  compromise  the  claim  on  a  fair  basis,  if  you  force 
a  law  suit  upon  us,  we  shall  feel  it  incumbent  upon  us  to 
make  it  as  expensive  for  you  as  possible." 

It  is  provided  by  statute  that  "  an  offer  in  writing  to  pay  a 
particular  sum  of  money  is  equivalent  to  the  actual  tender 
of  the  money."  Code,  §  2105.  This  statute  simply  dispen- 
VoL.  LXV— 34: 
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ses  with  a  production  or  actual  tender  of  the  money.  This 
is  the  only  effect.  In  other  respects  the  rnle  of  common  law 
prevails.  Shugart  v.  Pattee,  37  Iowa,  422.  To  make  a 
valid  tender  at  common  law,  the  money  most  be  produced 
and  tendered  unconditionally.  If  it  be  in  full  of  all  demands^ 
or  on  condition  that  a  receipt  be  given,  or  if  it  be  offered  bv 
way  of  boon,  with  a  denial  that  any  debt  is  due,  it  cannot  be 
regarded  as  sufficient.  2  Greenl.  Ev.  §  605;  Wood  v.  Hitch- 
cock, 20  Wend.,  47;  Latham  v.  HaHford,  27  Kan.,  249; 
Richardson  v,  Boston  Chemical  Laboratory^  9  Mete.,  42; 
Tompkins  v.  Batie,  11  Xeb.,  147;  Elderkin  v.  FeUows^^Q 
Wis.,  339. 

The  offer  to  pay  was  simply  made  to  avoid  litigation,  and 
is  accompanied  with  a  threat.  No  amount  is  admitted  to  be 
due,  but  a  willingness  to  pay  a  specified  sum  is  expressed. 
If  the  tender  had  been  made  by  the  production  of  the  money, 
accompanied  with  the  words  contained  in  the  writing,  we  are 
clearly  of  the  opinion  that  it  would  not  have  been  a  good 
tender  at  common  law.  In  substance,  the  offer  was:  I  am 
willing  to  pay  you  the  named  sum  to  avoid  litigation;  it  is 
not  due  you,  but  I  am  willing  to  pay.  The  demurrer  was  cor- 
rectly sustained. 

II.  It  is  stated  in  the  petition  that  the  heifers  killed  were 
"full  blood  of  the  short-horn  Durham  breed,  registered  in 
the  twenty-second  volume  of  the  Herd  Book."  The  plaintiff 
sought  to  introduce  a  printed  volume  of  what  purported  to 
be  the  Herd  Book  in  evidence,  and  he  showed  that  the  heif- 
ers were  registered  in  the  book  in  question,  and  that  it  was 
received  and  regarded  by  persons  engaged  in  breeding  cattle 
as  a  standard  authority.  The  mode  or  manner  in  which  cat- 
tle are  registered  in  the  Herd  Book  is  immaterial,  if  the  book 
is  regarded  as  a  standard  authority;  that  is  to  say,  if  persons 
engaged  in  breeding  stock  rely  on  the  book  as  an  authority 
in  their  business;  and  this,  we  understand,  was  shown.  The 
book  offered  in  evidence  was  a  printed  copy,  and  we  think  it 
was  admissible  under  section  3653  of  the  Oode.     It  may  be 
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regarded  as  an  historical  work  of  a  particular  subject;  that 
is,  of  a  particular  breed  of  cattle.  The  instructions  are  cor- 
rect, and  the  court  did  not  err  in  admitting  the  evidence  of 
certain  persons  as  experts. 

Affirmed. 


The  State  v.  Specht. 


1.  Manslaughter :  evidence  insufficient.  The  evidence  in  this  case 
beinff  insufficient  to  connect  defendant  with  the  homicide,  the  jadg- 
ment  of  conviction  for  manslauf^hter  is  reversed. 

Appeal  from  Jones  District  Court. 

Wednesday,  March  18. 

The  defendant,  John  Neiman,  and  John  Hoyne  were 
jointly  indicted  and  charged  with  the  crime  of  having  mur- 
dered  Henry  Barrenger.  The  defendant  was  found  guilty  of 
manslaughter,  and  appeals. 

J.  W.  Jamison^  for  appellant 

Smith  MoPherson^  Attorney -g^rieral^  for  the  State. 

Seevers,  J. — In  October,  1883,  there  was  a  dance  at  the 
house  of  one  Hoyne.  The  persons  invited  thereto  were  Ger- 
mans, with  the  exception  of  the  deceased  and  five  others,  who 
were  Americans,  and  who  went  in  a  body  to  the  dance  with- 
out being  invited.  Sometime  during  the  night,  the  deceased 
caused  some  disturbance  in  the  house,  because,  possibly,  he 
was  somewhat  intoxicated;  and,  as  beer  was  to  be  readily 
obtained,  it  is  probable  that  all  the  male  persons  present 
were  somewhat  under  its  influence,  although  there  is  no 
direct  and  positive  evidence  to  this  effect.  Because  of  the 
disturbance,  the  deceased,  with   some  force,  owing  to  his 
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resistance,  was  removed  from  the  hoase.  When  outside,  be 
and  defendant  had  a  difficulty.  They  struck  each  other,  and 
were  both  on  the  ground  "  scuffling."  They  were  separated, 
and  the  deceased  started,  we  judge,  to  leave  the  premises. 
The  defendant  and  others  followed  him  to  a  highway  a  short 
distance  from  the  house.  There  is  a  bridge  which  forms  a 
part  of  the  highway,  and  a  short  distance  north  of  it  the 
deceased  and  the  defendant  had  another  difficulty,  and  possi- 
bly exchanged  blows.  They  were  separated.  Up  to  this  time 
the  deceased  had  not  been  seriously  injured,  and,  conceding 
that  a  crime  had  been  committed,  it  was  assault  and  battery 
only.  After  the  deceased  and  the  defendant  were  separated 
north  of  the  bridge,  the  former  passed  over  it,  and  Neiman 
followed  him,  and  the  fatal  blow  was  struck  by  Neiman  on 
the  south  side  of  the  bridge.  It  satisfactorily  appears  from 
the  evidence,  without  serious  contradiction,  that  the  defend- 
ant at  no  time  was  south  of  the  bridge,  or  present  when  the 
fatal  blow  was  struck.  It  will  be  conceded  that  the  defend- 
ant and  Neiman  jointly  assaulted  the  deceased  near  the 
house,  and  again  in  the  highway  north  of  the  bridge,  but 
such  difficulties  were  ended  without  serious  results;  and,  as 
we  are  satisfied  from  the  evidence,  Nelman,  on  his  own 
motion,  and  without  the  aid  or  advice  of  the  defendant,  fol- 
lowed the  deceased  across  the  bridge  and  struck  the  fatal 
blow.  We  think  the  state  failed  to  connect  the  defendant 
with  it,  and  therefore  the  verdict  is  unsupported  by  the  evi- 
dence. 

Bbvebsed. 
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65    5H3 

Jones  et  al.  v.  CurribbJ  i^jm 

1.  Homestead:  coNVBrANca  to  stranqbr  and  bt  him  to  wife: 

ABANDONKBNT.  The  Conveyance  by  a  husband  of  his  homestead  to  a 
stranger,  who  afterwards  reconyeys  to  the  wife,  must,  in  the  absence  of 
evidence  that  the  purpose  was  simply  to  vest  the  title  in  the  wife,  be 
regarded  as  an  abandonment  of  the  homestead  by  the  husband,  although 
he  does  not  cease  to  occupy  it. 

2.  Evidence:  error  in  bzcludino  must  affirmatitblt  appear. 

Where  the  record  fails  to  show  the  grounds  on  which  evidence  was 
excluded,  this  court  cannot  say  that  there  was  error  in  excluding  it. 
Error  must  affirmatively  appear. 

3.  Fraotice:  right  to  dismiss  without  prejudice:  final  submis- 

sion: WHAT  is  not.  Before  a  case  has  been  finally  submitted,  the 
plaintiff  has  the  right  to  dismiss  it  without  prejudice  to  a  future  action; 
(Ck)de,  §  2844;)  and  a  case  is  not  finally  submitted  when,  alter  being 
once  submitted,  the  court  permits  an  amendment  raising  a  new  issue. 

Appeal  from  Buchanan  Circuit  Court. 

Wednesday,  Maboh  18. 

Action  in  chancery  to  restrain  the  sale  of  certain  land 
upon  execations  issned  on  judgments  against  plaintiif,  Jones, 
on  the  ground  that  the  land  constituted  plaintiff's  homestead. 
After  a  trial,  plaintiff's  petition  was  dismissed.  He  and 
interveners  unite  in  an  appeal  to  this  court. 

Jewell  cfe  Shellito^  for  appellants. 

jE*.  E.  Haaner  and  Daniel  Stnysery  for  appellee. 

Beck,  Ch.,  J. — I.  We  suppose  the  circuit  court  held  that 
the  homestead,  which  plaintiff  claims,  had  been  abandoned  by 
).  HOUR-  hi°^  ^y  ^h®  8^1®  thereof,  though  he  continued  to 
veyanceto*^"  occupy  it  Until  its  reconveyance  to  his  wife,  and 
byhira t<?"  thereafter  until  her  death.  His  occupancy  con- 
doumenu  tinned  until  the  commencement  of  this  suit.  We 
are  not  authorized  to  assume,  in  the  absence  of  evidence,  as 
plaintiflj  claims,  that  the  conveyance  by  him  was  for  the  pur- 
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pose  of  vesting  the  title  in  his  wife,  and  without  any  inten- 
tion to  abandon  liis  homestead  rights.  Clearly,  unless  such 
purpose  be  shown,  this  conveyance  would  defeat  the  home- 
stead. 

II.  After  the  case  had  been  submitted  to  the  court,  the 
plaintiflF  asked  and  obtained  leave  to  file  an  amendment  to  his 
petition,  and  then  asked  to  dismiss  the  cause  without  preju- 
dice, which  was  denied  him.  The  correctness  of  the  abstract 
as  to  these  facts  is  not  disputed.  The  plaintiff,  as  is  shown 
in  the  abstract,  filed  an  affidavit  supporting  a  request  to  be 
permitted  to  introduce  additional  testimony  in  his  behalf, 
which  was  refused.  The  statement  of  the  abstract,  as  to 
these  matters,  is  denied  by  defendants.  These  rulings  are 
complained  of  by  plaintiff. 

III.  As  to  the  refusal  of  the  court  to  permit  the  intro- 
duction of  the  evidence  proposed  by  plaintiff,  the  record  fails 

2.  nviDRNci::  *^  show  the  grounds  of  the  ruling,  and  to  disclose 
eluding  must  fuHy  all  facts  upou  which  this  action  was  had. 
apiSar.  ^^  ^    Error  does  not  appear  affimatively.     We  cannot, 

therefore,  declare  that  the  court's  ruling  was  wrong. 

IV.  Asto  the  refusal  of  the  court  to  permit  plaintiff  to 
dismiss  his  action  without  prejudice,  we  think  the  circuit 

3.  PRACTICE :  court  erred.  The  court  had  permitted  the  plaint- 
mfMw?thout  iff  to  file  an  amended  petition.  This  was,  in 
Snaisubmis-  effect,  permitting  new  issues  to  be  raised.  And 
not.*  a  new  issue  was,  in  fact,  tendered  by  the  amended 

petition,  which  was  not  filed  for  the  purpose  of  conforming 
the  pleadings  to  the  proof,  but  to  tender  an  issue  upon  a  fact 
of  which  no  proof  had  been  offered.  It  cannot  be  said  that, 
pending  the  submission  of  this  issue,  the  cause  had  been 
finally  submitted.  The  circuit  court  evidently  considered 
that  it  had  not  been.  We  are  authorized  to  presume  that 
the  first  submission  had  been  set  aside  in  order  to  present  the 
new  issue  to  be  tendered.  The  case  being  in  that  position, 
not  having  been  finally  submitted,  the  plaintiff  had  the  right 
to  dismiss  his  case  without  prejudice  to  a  future  action. 
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Code,  §  2844.     In  refusing  plaintiff's  request  for  the  dis- 
missal of  his  petition  without  prejudice,  the  court  erred. 

The  decree  of  the  circuit  court  is  reversed,  and  the  cause 
is  remanded  for  an  order  in  the  court  below,  dismissing  the 
action  without  prejudice  to  the  rights  of  any  of  the  parties. 

Reversed. 


BUOKHAM   V.    GeAPE   ET   AL. 

1.  Kind  of  Frooeedings :    action  to  enforce  lien  upon  real 

estate:  third  parties  interested.  An  action  brought  to  enforce 
an  allef^ed  lien  upon  real  estate  in  which  third  partieR,  made  defend- 
ants, are  interested,  and  where  questions  as  to  the  yalidity  of  convey- 
ances and  mortgages  and  the  priority  of  liens  are  to  be  determined,  is 
an  action  by  equitable  proceedings,  and  defendants  in  such  an  action  are 
not  entitled  to  a  jury  trial. 

2.  Intoxicating  Liquors:  wrongful  sale  to  husba^nd:  judgment 

FOR  damages  to  WIFE:  ACTION  TO  ENFORCE  JUDGMENT  AS  LIEN 
ON  LEASED  PREMISES:  JUDOSkENT  AS  EVIDENCE  OF  AMOUNT  OF  LIEN. 

Plaintiff  had  obtained  judgment  against  one  W.  for  wrongfully  selling 
to  her  husband  intoxicating  liquors,  on  property  leased  of  defendant 
G.,  and  in  this  action  she  seeks  to  have  her  judgment  established  and 
enforced  as  a  lien  on  the  property,  under  the  provisions  of  section 
1558  of  the  Code.  To  prove  the  amount  for  which  she  should  have  a 
lien,  she  introduced,  against  G's  objection,  the  record  of  the  judgment. 
Held  that  the  record  was  admissible  for  the  purpose  only  of  proving  that 
he  had  obtained  the  judgment,  but  that  it  was  not  admissible  as  against 
G.,  who  was  not  a  party  thereto,  as  to  the  amount  to  which  his  prop- 
erty should  be  subjected.    Reed,  J.,  dissenting » 

3.  :  :  PRACTICE.    In  such  cases  the  property  owner  should  be 

made  a  party  to  the  original  action,  so  as  to  make  the  judgment  bind- 
ing upon  him. 

Appeal  from  Fremont  Circuit  Cov/rt. 

Thursday,  Maj^ch  19. 

Action  in  equitt.     Judgment  for  the  plaintiflF,  and  defend- 
ants appeal. 


I  (»  2^35) 
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Draper  df  Thornelly  for  appellants. 
ITolnies  cfe  JFrench,  for  appellee. 

Seevebs,  J. — The  petition  states  that  the  plaintiff  recov- 
ered a  judgment  in  the  circuit  court  of  Shelby  county  against 
one  "Wolf,  on  the  ground  that  he  had  sold  her  husband  intoxicat- 
ing liquors  whereby  he  became  intoxicated;  that  at  the  time 
said  liquors  were  so  sold,  Wolf  occupied  certain  premises 
belonging  to  the  defendant  Grape,  who  had  knowledge  of  and 
consented  to  said  sales;  that  Grape  caused  the  real  estate 
described  in  the  petition  to  be  conveyed  to  Elizabeth  White, 
who  conveyed  the  same  to  Ida  Grape,  wife  of  the  said  defend- 
ant; that  Ida  Grape  died,  and  devised  the  real  estate  to  her 
two  children,  and  named  her  husband,  the  defendant  Grape, 
as  executor,  without  bond,  and  gave  him  power  to  sell  any  or 
all  of  the  property  so  described  as  he  should  deem  proper. 

The  will  was  admitted  to  probate.  Certain  claims  were 
filed  against  the  estate  of  Ida  Grape,  and  the  defendant,  as 
executor  aforesaid,  conveyed  said  real  estate  to  his  nephew, 
II.  E.  White,  who  conveyed  the  same  to  the  defendant  Grape, 
who  executed  a  mortgage  to  the  defendant  Elizabeth  WTiite. 

It  is  alleged  in  the  petition  that  in  truth  and  in  fact  the 
said  Grape  was  at  all  times  the  owner  of  said  property,  and 
that  said  conveyances  and  mortgages  were  fraudulent  and 
void,  because  the  same  were  made  to  hinder  and  delay 
creditors. 

The  relief  asked  is  that  the  said  judgment  against  Wolf 
be  declared  a  lien  on  the  real  estate,  and  that  the  mortgage 
above  described  be  set  aside. 

The  defendants  answered  the  petition,  and  demanded  a 
trial  by  jury,  which  was  refused. 

I.  It  is  said  that  this  ruling  of  the  court  is  erroneous, 
and  La  France  v.  Krayer^  42  Iowa,  145,  and  Zoan  v.  Hiney 
et  al.^  53  Id.,  89,  are  cited. 

Complete  relief  could  not  have  been  afforded  at  law.   Eliza- 
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beth  White  coald  not  have  beea  made  a  party  in  a  purely 
legal  proceeding,  and  the  questions  as  to  the  validity  of  the 
conveyances  and  mortgages,  and  the  priority  of  liens  there- 
under, had  to  be  determined.  Therefore,  we  think,  the  action 
was  properly  brought  and  tried  as  an  equitable  action. 

11.  The  plaintiff,  against  the  defendants'  objection,  intro- 
duced in  evidence  a  transcript  of  the  judgment  against  Wolf. 
It  is  insisted  that  the  court  erred  in  admitting  the  evidence. 
The  appellee  insists  that  the  introduction  of  the  judgment  made 
a  jpAma  fade  case,  and  that,  in  the  absence  of  any  defense,  it 
is  conclusive  as  to  the  amount  for  which  the  plaintiff  is  enti- 
tled to  have  the  lien  established.  If  Grape  had  been  a  party 
to  the  action,  we  think  the  position  of  appellee  would  be  cor- 
rect. But,  as  he  was  not  a  party,  the  question  is  whether  a 
judgment  which  he  has  had  no  opportunity  of  contesting  consti- 
tutes any  evidence  against  him.  If  the  judgment  constitutes 
any  evidence  against  the  defendant,  we  think  it  is  conclusive 
as  to  the  amount  for  which  plaintiff  is  entitled  to  a  lien  on 
the  defendant's  property,  unless,  possibly,  the  judgment  has 
been  obtained  by  fraud.     There  is  no  middle  ground. 

In  Loan  v.  Hiney  et  al,,  53  Iowa,  89,  it  is  said  that  the 
property-owner  has  the  right  to  contest  the  question  as  to 
whether  intoxicatioug  liquors  were  in  fact  sold.  If  this  is 
so,  it  follows  that  such  person  has  the  right  to  contest  the 
amount  the  plaintiff  is  entitled  to  recover.  It  seems  to  us 
that  on  principle  this  must  be  so.  A  party  should  not  be 
conclusively  bound  when  he  has  had  no  opportunity  to  speak. 

But  it  is  said  that  the  statute  provides  that  the  lien  shall 
be  established,  for  "judgments  rendered  against  any  person 
for  any  violation"  of  the  statute,  on  the  property  in  which 
the  liquor  was  sold  with  the  knowledge  and  consent  of  the 
owner.  Code,  §  1558.  The  statute  is  silent  as  to  whether 
the  property-owner  must  have  notice  or  knowledge  of  the 
judgment  or  not;  and,  if  construed  literally,  it  would  cover 
a  judgment  rendered  by  default,  or  one  of  which  he  did  not 
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have  the  slightest  knowledge  until  the  attempt  is  made  to 
enforce  it. 

"We  think  the  statute  should  be  construed  with  reference  to 
universally  recognized  legal  principles.  It  cannot  be  pre- 
sumed that  the  general  assembly  intended  that  a  person's 
property  should  be  taken  or  appropriated  to  the  payment  of 
a  judgment  which  he  had  no  opportunity  of  contesting. 

To  give  such  a  construction  to  the  statute  would,  in  effect, 
deprive  a  party  of  his  property  without  due  process  of  law. 
Such  a  statute  would  be  in  conflict  with  the  constitation  of 
the  United  States  and  of  this  state. 

It  is  evident,  we  think,  that  it  was  the  intention  of  the 
general  assembly  that,  in  actions  brought  by  a  wife  for  a  sale 
to  her  husband  of  intoxicating  liquors,  she  could,  if  she  saw 
proper,  make  the  owner  of  the  property  a  party  to  the  action, 
and  therein  try,  and  have  determined,  all  questions  necessary 
to  enable  the  plaintiff  to  recover  and  establish  a  lien  on  the 
property  in  which  the  liquor  was  sold.  This  court  has  in 
effect  so  held  in  the  cases  above  cited. 

We  incline  to  think  that  the  judgment  was  properly  intro- 
duced in  evidence  for  the  purpose  of  showing  that  the  plaint- 
iff had  recovered  against  Wolf,  but  it  was  not  evidence  as  to 
the  amount  for  which  the  lien  should  be  established,  except 
that  in  no  event  could  the  plaintiff's  lien  be  for  any  greater 
amount;  but  there  is  no  evidence  sufficiently  establishing  the 
amount  of  the  plaintiff's  lien.  It  is  true,  there  is  evidence 
tending  to  show  that  Wolf  sold  the  plaintiff's  husband  intox- 
icating liquors,  and  that  he  became  intoxicated,  and  also  that 
Grape  had  knowledge  of  such  facts,  but  there  is  no  evidence 
tending  to  show  the  plaintiff's  damages,  other  than  the  judg- 
ment. 

Seyebsed. 

on  beheabing. 

Beoe,  Ch.  J. — A  rehearing  wag  allowed  in  this  case  upon 
the  petition  of  plaintiff,  and  the  cause  has  again  been  submit- 
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ted  upon  a  re-argument.  We  adhere  to  the  conclusions 
reached  in  our  former  opinion,  and  are  now  unable  to  add 
anything  which  will  give  additional  strength  to  the  arguments 
we  have  presented  in  their  support.  I  may  say  for  myself 
that  from  the  first  T  had  grave  doubts  of  the  correctness  of 
our  decision.  I  was  brought  to  concurrence  in  it  by  the  con- 
sideration of  the  settled  policy  of  the  law,  which  will  deprive 
no  man  of  property  or  rights  without  giving  him  the  fullest 
opportunity  to  defend  them.  A  judgment,  therefore,  ought 
not  to  be  enforced  as  a  lien  upon  property  until  the  owner, 
either  by  himself  or  his  privies,  has  had  an  opportunity  to 
resist  it.  It  should  not  be  regarded  as  evidence  of  liability 
of  the  property,  if  the  owner  has  not  been  a  party  to  the  pro- 
ceeding in  which  it  was  rendered.  I  am  fully  aware  of  the 
difficulty  of  reconciling  these  views  with  the  express  lan- 
guage of  the  statute,  which  declares  that  in  cases  of  this  char- 
acter judgments  against  the  vendors  of  intoxicating  liquors 
shall  be  liens  upon  the  property  wherein  they  were  sold  with 
the  consent  and  knowledge  of  the  owner.  The  position  of 
the  former  opinion,  that  the  statute  should  be  construed  in 
harmony  with  the  doctrines  of  the  law  which  secures  the 
right  of  the  owner  to  defend  and  protect  his  property,  seems 
to  remove  these  difficulties;  but  I  am  brought  to  full  assent 
to  the  conclusion  we  have  adopted  by  the  consideration  that 

^ . .  the  property  owner  could  have  been  made  a  party 

practice.  ^  ^^q  original  action,  and  the  rule  requiring  him 
to  be  joined  therein  in  order  to  bind  him  by  the  judgment 
would,  in  all  cases,  operate  so  as  to  secure  the  ends  of  justice, 
and  in  no  case  work  hardship.  Before  his  property  can  be 
reached  under  the  statute,  an  issue  must  be  joined  and  tried 
involving  his  knowledge  of  the  sales  of  intoxicating  liquors 
upon  his  property.  These  issues  may  be  tried  in  the  origi- 
nal case.  Why  not  determine  all  the  issues  which  the  prop- 
erty owner  may  raise,  in  the  action  against  the  vendor,  the 
property  owner  being  joined  therein?  The  liability  of  his 
property  could  be  determined  in  one  case,  instead  of  two,  if 
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he  should  be  separately  sued.  If  he  be  made  a  party  to  the 
action,  he  would  be  bound  by  the  judgment,  and,  without 
further  proceedings,  it  could  be  declared  a  lien  upon  his 
property.  By  this  practice  justice  would  be  done  to  all  par- 
ties, and  they  would  be  relieved  of  litigating  two  cases,  when 
all  their  rights  could  be  and  ought  to  be  settled  in  one.  I 
think  the  rule  we  adopt  will  not  only  promote  the  ends  of 
justice,  but  will  lessen  the  expense  and  hasten  the  decision  of 
controversies  of  the  character  of  the  one  before  us. 

We  adhere  to  the  former  opinion,  and  again  order  the 
judgment  of  the  circuit  court  to  be 

Heyebsbd. 

Reed,  J.,  dissenting.  The  original  opinion,  as  I  under- 
stand it,  holds  that  plaintiff  is  not  entitled  to  have  her  judg- 
ment against  Wolf  established  as  a  lien  on  defendant's  real 
estate,  without  other  proof  of  her  damages  than  that  afforded 
by  the  record  of  the  judgment.  In  my  opinion  this  position 
is  not  tenable.  Under  the  statute  (Code,  §  1558)  she  is 
entitled  to  have, the  judgment  established  as  a  lien  on  the 
real  estate,  if  it  was  used  and  occupied  by  Wolf,  at  the  time 
of  the  sales  of  intoxicating  liquors  to  her  husband,  for  the 
purpose  of  selling  such  liquors  contrary  to  law,  and  such  use 
was  with  the  knowledge  and  consent  of  the  owner  of  the 
property.  To  entitle  her  to  the  remedy  provided  by  the  sec- 
tion, she  must  establish  the  following  facts:  (1)  That  the 
judgment  against  Wolf  was  rendered  for  a  violation  of  the 
provisions  of  the  statute  prohibiting  the  sale  of  intoxicating 
liquors;  (2)  that  the  real  estate  was  used  and  occupied  by 
Wolf  for  the  unlawful  sale  of  intoxicating  liquors  when  the 
cause  of  action  on  which  the  judgment  was  rendered  accrued; 
and  (3)  that  such  use  and  occupation  of  the  property  was 
with  the  knowledge  and  consent  of  the  owner  thereof. 

When  these  facts  exist,  the  statute  declares  that  the  judg- 
ment shall  be  a  lien  on  the  property  until  paid.  The  provis- 
ion is  penal  in  its  character.     The  judgment  against  the  ven- 
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dor  of  the  liquors  is  made  to  attach  as  a  lien  upon  the  prop- 
erty used  in  the  unlawful  business,  as  a  punishment  of  the 
owner  for  permitting  the  use  of  his  property  for  such  unlaw- 
ful purpose.  Polk  Co,  v.  Hierby  37  Iowa,  361.  It  is  the 
judgment,  and  not  the  damages,  with  which  the  property  is 
charged.  Judgment  must  be  obtained  against  the  vendor 
before  any  charge  can  be  established  against  the  property; 
HTid  the  amount  of  the  judgment  against  him  measures  the 
amount  of  the  charge  on  the  property.  This  view  does  not 
deprive  the  property  owner  of  his  property  without  due  pro- 
cess of  law.  He  has  his  day  in  court,  and  may  controvert 
the  existence  of  any  one  or  all  of  the  facts  which,  under  the 
provisions  of  the  statute,  must  be  established  before  his  prop- 
erty can  be  charged. 

But  the  amount  of  the  damages  is  not  in  question.  The 
judgment  against  the  vendor  establishes  the  amount  of  the 
recovery,  and  the  question  here  involved  is,  whether  the 
amount  so  established  shall  be  made  a  lien  upon  the  prop- 
erty; and  that  question  depends  upon  whether  the  three  facts 
exist  which  the  statute  provides  must  exist  before  the  prop- 
erty can  be  charged  with  the  judgment.  The  holding  of  the 
opinion,  it  seems  to  me,  will  lead  to  most  remarkable  results. 
The  statute  provides  that  fines  assessed,  as  well  as  judgments 
rendered,  for  violations  of  the  statute,  shall  be  liens  upon  the 
real  estate  used  in  the  unlawful  business  with  the  knowledge 
and  consent  of  the  owner.  One  who  is  convicted  of  keeping 
a  place  where  intoxicating  liquors  are  sold  contrary  to  law 
may  be  fined,  not  exceeding  $1,000,  at  the  discretion  of  the 
court.  Suppose  the  court,  in  the  exercise  of  its  discretion, 
has  assessed  a  fine  of  that  amount  against  one  convicted  of 
that  ofiense,  and  the  state,  by  a  proper  proceeding,  under- 
takes to  establish  this  fine  as  a  lien  upon  the  property  used 
and  occupied  by  the  party  in  the  unlawful  business.  The 
express  provision  of  the  law  is  that  the  fine  so  assessed  shall 
be  a  lien  upon  the  property  so  used  and  occupied,  if  the  use 
and  occupation  was  with  the  knowledge  and  consent  of  the 
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owner.  But,  if  this  holding  is  followed^  to  its  logical  concln- 
sion,  the  state,  before  it  can  have  judgment  in  sncli  proceed- 
ing, must  prove  not  only  that  the  fine  has  been  assessed,  bnt 
must  go  further,  and  prove  that  the  party  against  whom  it 
was  assesed  was  guilty  of  the  crime,  and  that  his  offense  was 
sufficiently  aggravated  to  warrant  the  court  in  assessing  a  fine 
of  that  amount;  and  we  would  have  the  remarkable  spectable 
of  a  court  reviewing  the  final  judgment  of  another  court  of 
concurrent  jurisdiction,  and  that,  too,  in  a  matter  in  whicb, 
for  the  reason  that  the  amount  of  the  fine  was  within  the  dis- 
cretion of  the  court  assessing  it,  a  court  of  last  resort  would 
not  think  of  interfering. 

And  further  than  this,  plaintiff's  judgment  against  Wolf 
may  consist  very  largely  of  the  punitory  damages  assessed  by 
the  jury  in  the  case.  We  have  held  that  in  that  class  of  cases 
plaintiff,  if  she  was  entitled  to  recover  at  all,  was  entitled, 
under  the  statute,  to  exemplary  as  well  as  actual  damages. 
See  Fox  'o.  Wunderlich^  64  Iowa,  187.  But  the  amount  of 
the  assessment  is  left  very  largely  to  the  discretion  of  tie 
jury.  Indeed,  the  courts  trying  such  cases  are  authorized  to 
interfere  with  the  award  of  the  jury  only  when  the  amoant 
of  the  assessment  is  such  as  to  indicate  that  it  was  made 
under  the  influence  of  passion  or  prejudice.  But  under  this 
holding  another  court,  when  trying  the  question  whether  the 
judgment  for  damages  shall  be  made  a  lien  upon  the  prop- 
erty used  and  occupied  in  the  business,  is  required  to  revieir 
the  finding  of  the  jury,  and  pass  upon  the  justice  and  pro- 
priety of  their  award  of  damages.  I  am  confident  that  the 
legislature  never  intended,  when  it  enacted  the  law,  that  it 
should  have  such  an  effect;  and  I  am  equally  clear  that  no 
good  reason  exists  for  putting  such  a  construction  upon  it  as 
will  lead  to  these  results.  In  my  opinion  the  judgment  of 
the  circuit  court  ought  to  be  affirmed. 
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Inman  V.  Ball  et  al. 

1.  Measure  of  Damages:  erroneous  instructiok.    An  instractioii  as 

to  the  measure  of  plaintiff  *8  damages  in  this  case  not  being  warranted 
by  the  allesrations  and  proof,  and  it  appearing  from  the  verdict  that 
defendants  were  prejudiced  thereby,  held  that  the  giving  of  the  instruc- 
tion was  revisible  error. 

2.  Exemplary  Damages:  when  to  be  assessed.    In  order  to  justify 

the  assessing  of  exemplary  damages,  it  must  be  made  to  appear  that  the 
act  complained  of  was  a  willful  or  malicious  wrong;  and  an  instruction 
in  this  case,  to  the  effect  that  the  defendants  were  liable  for  exemplary 
damages,  if  they,  when  they  committed  the  acts,  had  good  reason  to 
believe  they  were  wrongful^  held  erroneous. 

Appeal  from  Union  Circmt  Cov/rt. 

TnuESDAY,  Mabcu  19. 

The  plaintiff  claims  $2,000  of  the  defendants  as  damages 
for  unlawfully,  willfully  and  maliciously  taking  from  her 
private  dwelling  certain  household  goods,  and  converting  the 
same  to  their  own  use.  Defendant,  John  M.  Ball,  in  his 
answer  to  the  petition,  claimed  that  the  plaintiff  executed  a 
chattel  mortgage  upon  said  property  to  him,  to  secure  the 
payment  of  part  of  the  purchase  price  of  the  goods,  and  that 
he  afterwards  assigned  said  mortgage  to  his  co-defendant, 
Harrison,  who  forclosed  the  morgage  by  putting  the  same  in 
the  hands  of  the  defendant  Ballon,  who  was  sheriff,  and  that 
he  (said  Ball)  only  acted  in  the  matter  by  pointing  out  the 
goods  covered  by  the  mortgage,  and  that  no  other  goods  were 
seized  or  taken  from  the  plaintiff  excepting  such  as  were 
included  in  the  mortgage.  The  defendant  Harrison  answered 
by  setting  up  substantially  the  same  facts,  and  he  further 
averred  that  the  goods  were  sold  in  accordance  with  the  terms 
of  the  mortgage  by  the  defendant  Ballon,  and  the  proceeds 
turned  over  to  him  (said  Harrison)  in  satisfaction  of  the 
mortgage.  The  defendant  Ballon  admitted  taking  the  goods, 
but  alleged  that  none  were  taken  excepting  such  as  were  mort- 
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gaged,  and  that  the  goods  were  identified  and  pointed  out  to 
him  by  the  defendant  Ball.  There  was  a  trial  by  jury,  and 
a  verdict  and  judgment  for  the  plaintiff,  and  against  the 
defendants,  Ball  and  Harrison,  for  $400.     Defendants  appeaL 

John  Ghaney  and  Howell  cfe  Milligany  for  appellants. 

Stuart  Bros.j  for  appellee. 

EoTHBOOK,  J. — I.  The  court  instructed  the  jnry  that 
the  plaintiff  could  not  recover  unless  she  established  by 
a  preponderance  of  the  evidence  that  the  defendants  took 
goods  which  were  not  included  in  the  mortgage.  This 
instruction  is  in  full  accord  with  the  evidence,  and  it  is  not 
claimed  that  any  recovery  can  be  had  for  taking  the  mort- 
gaged property.  The  plaintiff  claiqied  damages  for  the  will- 
ful and  malicious  seizure  and  conversion  of  her  goods.  The 
goods  in  question  consisted  of  the  furniture,  bedsteads,  bed- 
ding, etc.,  which  had  been  used  in  a  hotel.  The  plaintiff 
purchased  part  of  this  property  from  Ball,  from  whom  she 
leased  the  hotel,  and  she  executed  the  mortgage  to  secure  the 
payment  of  part  of  the  purchase-money.  She  previously 
owned  some  goods  of  about  the  same  kind  and  quality,  which 
she  put  in  the  hotel.  The  hotel  was  destroyed  by  fire,  but 
nearly  all  of  the  furniture,  bedding,  etc.,  were  saved.  It  was 
stored  by  the  plaintiff  in  another  building,  and  some  of  it 
was  used  by  the  plaintiff,  and  her  son  and  daughter,  in  certain 
furnished  rooms  which  they  occupied. 

There  is  a  conflict  in  the  evidence  as  to  whether  any  prop- 
erty was  seized  and  taken  by  the  defendants,  excepting  such 
as  was  included  in  the  mortgage.  The  plaintiff  in  her  testi- 
mony stated  that  certain  articles  were  taken,  and  she  fixed 
the  value  thereof  at  about  the  sum  of  $50.  The  great  pre- 
ponderance of  the  evidence  is  that,  even  if  the  property 
specified  by  the  plaintiff  was  taken,  it  was  of  very  much  less 
value  than  $50.  As  an  example,  the  plaintiff  testified  that 
an  old  feather-bed  which  had  been  in  use  for  thirty  years  was 
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taken,  and  that  it  was  of  the  value  of  $20.  All  of  the  other 
evidence  in  the  case  shows  that  the  value  was  but>$3  or  $4. 
But,  as  there  was  a  conflict  in  the  evidence  as  to  whether 
property  not  included  in  the  mortgage  was  taken,  and  as  to 
its  value,  we  would  not  be  warranted  in  disturbing  a  verdict 
for  about  $50  of  actual  damages. 

The  court  instructed  the  jury  upon  the  question  of  dam- 
ages as  follows:  "  No.  8.  If  the  jury  find  from  the  evidence 
that  the  defendants  entered  the  private  dwelling  of  plaintiff, 
and  for  the  purpose  of  taking  possession  of  goods  covered  by 
a  chattel  mortgage,  and  by  virtue  of  said  mortgage;  and  you 
further  find  that  the  defendants  at  the  same  time  took  posses- 
sion of  and  carried  away  other  goods  not  included  in  said 
mortgage,  over  the  objections  or  without  the  consent  of 
plaintiff, — such  a  taking  and  carrying  away  of  such  goods  not 
included  in  the  mortgage  would  be  a  wrongful  conversion, 
and  the  plaintiff  would  be  entitled  to  recover  damages  for 
the  injury  she  has  sustained  in  actual  value  ol*  the  goodd  so 
taken,  as  shown  from  the  evidence;  and  if  she  has  shown 
that  she  sustained  any  special  loss  by  reason  of  being 
deprived  of  possession  of  the  goods,  then  she  would  be 
entitled  to  the  damages  which  she  has  proved  to  have  sus- 
tained, as  a  special  loss,  by  being  deprived  of  the  use  of  the 
ffoods  taken." 

Under  the  issues  in  the  case,  the  plaintiff  was  entitled  to 

recover  the  actual  value  of  the  goods  taken,  and  exemplary 

damasres,    within    the   reasonable    discretion    of 

1.  MRA8UBB  ^       ' 

Of  damages:    the   lurv,  if  the   evidence  warranted  exemplarr 

erroneous  In-  j      j  '  ,  r       j 

structton.  damages.  She  was  not  entitled  to  recover  any- 
thing for  special  loss  by  reason  of  being  deprived  of  the 
goods,  because  such  a  recovery  was  neither  warranted  by 
allegation  nor  proof.  The  instruction  therefore  was  errone- 
ous. If  the  verdict  had  been  for  the  actual  value  of  the 
goods,  it  might,  with  some  propriety,  be  claimed  that  the 
error  was  without  prejudice.  But  as  the  verdict  was  largely 
made  up  from  considerations  aside  from  the  value  of  the 
Vol.  LXV— 35 
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goods,  and  as  we  do  not  think  the  jury  were  warranted  from 
the  evidence  in  finding  that  the  defendant  Harrison  was  liable 
for  exemplary  damages,  we  incline  to  think  that  the  special 
loss  referred  to  in  the  foregoing  instruction  had  ranch  to  do 
with  the  amount  of  the  verdict. 

II.  The  court,  in  instructing  the  jury  upon  the  question 
of  exemplary  damages,  stated  that,  if  they  "  found  that  the 
J.  xxBM-         defendants   committed   the  wrongful    acts  com- 

ag4*w^nito  plained  of,  and  at  the  time  they  committed  the 
be  assessed.  ^^^^  ^Yxej  had  full  knowledge  that  the  acts  were 
wrongful,  or  liad  good  reason  to  believe  they  were  wrongful^ 
then  the  doing  of  the  thing  would  be  willful  and  malicious." 
We  think  that  the  clause  in  this  instruction  which  we  hare 
indicated  by  italics  should  not  be  held  to  authorize  the  allow- 
ance of  exemplary  damages.  To  warrant  a  jury  in  inflicting 
damages  by  way  of  punishment,  it  should  appear  that  the 
act  complained  of  wtis  a  willful  or  malicious  wrong.  There 
must  be  a  purpose  or  intent  to  harass,  oppress,  or  injure 
another.  This  is  a  very  different  state  of  mind  and  purpose 
from  that  of  a  person  who  has  no  more  than  good  reason  to 
believe  that  his  act  is  wrongful.  In  such  case  a  party  might 
be  visited  with  exemplary  damages  for  committing  a  mere 
blunder  without  wrongful,  willful,  or  malicious  intent.  The 
law  attaches  no  such  consequences  to  a  mere  mistake. 

III.  The  defendant  Harrison  was  not  present  when  the 
goods  were  taken.     The  evidence  shows  that  he  did  not  know 

that  any  property  not  included  in  the  mortgage 
was  taken  by  the  sheriff.  There  is  some  evidence 
tending  to  show  that  Ball  advised  him,  after  the  goods  were 
seized,  that  the  plaintiff  claimed  that  some  of  the  goods  taken 
were  not  in  the  mortgage,  and  that  he  replied,  if  "  ther 
would  come  over  and  identify  the  goods,  they  should  be 
returned,"  and  that  this  offer  was  communicated  to  plaint- 
iff's attorney.  Under  this  state  of  facts,  any  assessment  of 
exemplary   damages   against  Harrison  was  wholly  without 
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warrant  from  any  proven  fact,  or  even  from  any  inference  in 
the  case. 

For  the  errors  above  pdinted  out  the  judgment  of  the  cir- 
cuit court  is 

Hevebsbd.    . 


Paine  v.  Means  bt  al. 


1.  Homestead:  LiABiLrrr  for  prior  debt:  burden  of  proof.    A     |i^  ^\ 

debt  contracted  prior  to  the  acquisition  of  a  homestead  will  be  enforced 
against  the  homestead,  unless  the  owner  affirmatively  establishes 
fiEicts  which  show  that  it  is  exempt  from  such  debt 

2.  Practice  on  Appeal :  abstract  not  denied  :  motion  to  strike  out 

EVIDENCE.  Where  appellant  in  an  amended  ab9tract  states  that  the 
original  nnd  amended  abstract  contains  all  the  evidence,  and  this  is  not 
denied  by  appellee,  it  must  be  taken  as  true,  and  a  motion  to  strike  out 
the  evidence  in  such  case,  because  not  properly  certified,  overruled. 

Appeal  from  Kossuth  District  Court. 

Wednesday,  Maboh  19. 

AonoN  in  equity  to  subject  certain  real  estate,  the  title  to 
which  is  in  defendant,  Martha  9.  Means,  to  a  judgment  in 
favor  of  plaintiff  against  defendant,  John  B.  Means.  The 
judgment  of  the  district  court  subjects  the  property  to  sale 
for  the  satisfaction  of  a  portion  of  the  judgment  only. 
Plaintiff  appeals. 

•     J.  S.  Ha/whins,  for  appellant. 

George  E,  Clarke^  for  appellee. 

Reed,  J. — There  is  no  controversy  as  to  the  facts  of  the 
case.  They  are  as  follows:  Defendant,  John  B.  Means,  and 
plaintiff  are  brother  and  sister.  In  1874  their  father  died 
intestate,  leaving  these  parties  and  three  other  children  his 
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sole  heirs.  At  the  time  of  his  death  he  was  the  owner  of  a 
farm  of  160  acres.  John  B.  Means  was  a  married  man,  and 
he  lived  npon  and  cultivated  the  farm  from  the  time  of  his 
father's  death  until  1879.  In  1877  he  purchased  the  interest 
of  each  of  the  other  heirs  in  the  farm.  Plaintiff  was  the 
last  of  the  parties  to  sell  her  interest,  and  defendant  agreed 
to  pay  her  $200  for  it.  In  1879  he  exchanged  the  farm  for 
the  property  in  controversy,  taking  the  title  thereto  in  him 
self,  and  in  1880  he  conveyed  it  to  his  co-defendant,  who  is 
his  wife.  Ever  since  the  exchange  the  defendants  have  lived 
upon  and  occupied  the  premises  as  their  homestead.  After 
the  conveyance  of  the  property  to  the  wife,  plaintiff  obtained 
judgment  against  defendant,  John  B.  Means,  for  the  $200 
which  he  agreed  to  pay  her  for  her  interest  in  the  farm, 
together  with  the  interest  thereon,  and  she  is  seeking  by  this 
proceeding  to  subject  the  property  to  the  satisfaction  of  this 
judgment,  on  the  ground  that  the  conveyance  to  Martha  S. 
was  voluntary,  and  the  other  defendant  was  insolvent  when 
the  conveyance  was  made.  The  farm  was  worth  $2,000 
when  the  exchange  was  made,  but  it  was  incumbered  by 
mortgages  and  delinquent  taxes  to  the  amount  of  $1,200, 
and  the  property  received  in  exchange  was  worth  $800. 

It  is  not  claimed  that  there  was  any  consideration  for  the 
conveyance  to  the  defendant,  Martha  S.  Means,  nor  is  it  con- 
tended that  the  property  would  be  exempt  from  sale  in  her 
hands,  if  it  would  be  subject  to  sale  for  the  satisfaction  of 
said  judgment  if  the  title  remained  in  her  co-defendant.  But 
defendants'  claim  is  that  they  had  a  homestead  interest  in  the 
farm,  which  was  exempt  from  judicial  sale  for  the  satisfac-. 
tion  of  said  debt,  and  consequently  the  property  in  question 
is  exempt  to  the  extent  of  the  value  of  that  interest.  The 
judgment  of  the  district  court  establishes  plaintiff's  judg- 
ment to  the  amount  of  $160  as  a  lien  on  the  property,  and 
directs  the  sale  of  the  property  for  the  satisfaction  of  that 
amount.  As  this  amount  is  one-fifth  of  the  value  of  the 
property  at  the  time  of  the  exchange,  we  infer  that  the  dis- 
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trict  court  proceeded  on  the  theory  that  defendants  had  a 
homestead  interest  in  the  farm,  bat,  as  plaintiff  sold  a  one- 
fifth  interest  in  it,  she  could  subject  that  proportion  of  the 
.  interest  to  the  satisfaction  of  the  debt,  and  that  the  new 
homestead  was  liable  therefor  to  the  same  extent.  Conced- 
ing, for  the  present,  the  correctness  of  this  theory,  we  have 
to  say  that  upon  the  proof  in  the  case  we  are  not  able  to  hold 
that  any  interest  in  the  property  is  exempt  from  sale  for  the 
satisfaction  of  any  portion  of  the  judgment.  As  the  debt 
evidenced  by  the  judgment  was  contracted  before  the  prop- 
erty in  question  was  acquired,  the  burden  is  on  defendants  to 
establish  that  it  is  exempt  from  judicial  sale  for  the  satisfac- 
tion of  the  judgment.  First  Nat.  Bank  v.  Baker j  57  Iowa, 
197. 

The  farm  consisted  of  160  acres,  of  the  value  of  $2,000. 
The  incumbrances  on  it  amounted  to  $1,200.  The  purchaser 
took  it  subject  to  these  incumbrances,  and  the  property  in 
question  represents  the  difference  between  the  whole  value 
and  the  incumberance.  Defendants'  homestead  right  in  the 
farm  was  limited  to  40  acres  and  the  house  in  which  he  lived, 
(Code,  §  §  1994-1996,)  and  the  evidence  does  not  enable  ns 
to  determine  the  value  of  that  right.  There  is  no  evidence  of 
the  value  of  the  house,  nor  are  we  able  to  determine  the 
value  of  the  portion  of  the  farm  which  defendants  would 
have  been  entitled  to  set  off  with  the  house  as  their  home- 
stead, in  comparison  with  the  balance  of  the  farm.  !N^or  are 
we  informed  as  to  how  the  value  of  the  homestead  right  was 
effected  by  the  incumbrances.  It  is  impossible,  therefore, 
to  determine  that  the  property  in  question  represents  the 
value  of  the  homestead  right  in  the  farm,  or  that  that  value 
is  represented  by  any  proportion  of  the  value  of  the  property. 
As  the  burden  of  proof  is  on  the  defendants,  they  are  not 
entitled  on  this  showing  to  have  any  portion  of  the  property 
adjudged  exempt  from  sale  in  satisfaction  of  the  judgment. 

11.  Appellee  filed  a  motion  to  strike  out  of  the  abstract 
what  purports  to  be  the  evidence  in  the  case,  on  the  ground 
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that  it  is  not  safficientlj  identified  as  the  evidence  on  which 
the  case  was  tried  in  the  district  court  The  abstact  contuns 
the  certificate  of  the  judge  of  the  district  court,  in  which  he 
certifies  that  certain  depositions  and  exhibits  to  which  the 
certificate  was  attached  were  introduced  in  evidence,  and  that 
this  is  all  the  evidence  which  was  offered  or  introduced  on 
the  trial..  The  depositions  are  referred  to  in  the  certificate  as 
being  marked  by  certain  letters,  and  the  documentaiy  eri- 
dence,  as  being  marked  by  certain  figures,  but  they  are  not 
otherwise  identified.  The  ground  of  the  motion  is  that  the 
abstract  does  not  identify  the  depositions  and  documents 
printed  therein  as  being  the  same  that  are  referred  to  in  the 
certificate.  But  it  is  alleged  in  an  amended  abstract  filed  bj 
appellant  that  all  the  evidence  offered,  introduced,  or  used  in 
the  trial  is  set  out  in  the  original  and  amended  abstracts,  and 
this  alle;2ration  is  not  denied.  Nor  is  it  alle^red  that  the 
abstracts  contain  any  evidence  which  was  not  introduced  on 
the  trial.  We  will  presume  on  this  state  of  the  record  that 
we  have  all  the  evidence  before  us.  The  motion  is  therefore 
overruled,  and  the  judgment  of  the  district  court  is  reversed, 
and  the  cause  will  be  remanded  to  the  district  court,  with 
directions  to  enter  a  judgment  granting  to  plaintiff  the  relief 
prayed  in  her  petition;  or,  if  plaintiff  so  elects,  such  judg- 
ment will  be  entered  in  this  court. 

Rbvbbsid. 
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SOBIBNEB,   BUBBOCGHS   &   Oo.    V.    RuTHEBFOBD. 

1.  Praotioe:  motion  in  vacation.    A  motion  in  arrest,  and  for  jadg- 

ment  notwithstanding  the  verdict,  cannot  be  filed  and  considered  in  vaca- 
tion without  an  express  agreement  of  the  parties  to  that  effect.  Code, 
§183. 

2.  Letter  of  Credit:  what  is  not:  agrobment  to  bbcomb  bound  bt 

note:  conditions  or  liability.  Defendant  wrote  to  plaintiffs  as  fol- 
lows: *'  E.  wants  a  iitUe  money.  If  yon  want  any  one  on  the  note,  I 
will  fix  it  when  I  come  in.**  HeldihAt  this  was  not  a  letter  of  credit, 
nor  an  independent  contract  to  pay  the  loan,  but  an  agreement  to  become 
bound  by  a  note  in  some  one  of  the  many  ways  by  which  he  could  be  so 
bound;  and  that  he  was  not  bound  at  all  until  his  proposition  was, 
within  a  reasonable  time,  accepted,  and  the  manner  indicated  in  which 
he  should  become  a  party  to  the  note, — which  was  never  done. 

8. : : :  ratification:  statute  of  frauds.    In  such 

case,  a  subsequent  oral  agreement  to  pay  the  money  borrowed  by  E. 
did  not  create  any  liability  by  reason  of  the  letter,  but  was  a  separate 
contract,  and  within  the  statute  of  frauds. 

4. :  WHAT  is.    a  letter  of  credit  is,  in  effect,  an  absolute  undertak- 
ing to  pay  the  money  advanced  upon  the  faith  of  the  instrument 

Appeal  from  Cherokee  District  Court. 

Wednesday,  Ma  boh  19. 

Action  to  recover  of  defendant  the  amoant  due  on  a  prom- 
issory note  executed  by  another.  There  was  a  judgment 
apon  a  verdict  for  plaintiff..     Defendant  appeals. 

Finikbine  db  McClelland  and  F.  H.  Chapman,  for  appel- 
lant 

J.  D.  F.  Smith  and  A.  F.  Meservy,  for  appellee. 

Beck,  Oh.  J — I.  The  petition,  as  a  cause  of  action,  alleges 
that  defendant  wrote  and  sent  to  them  a  letter,  which  was 
received  by  them,  in  the  following  words: 

^' Scriinery  Burroughs  db  Co.:     A.  P.  Kenyon  wants  a 
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little  money;  if  you  want  any  one  on  the  note,  I  will  fix  it 
when  I  come  in. 

"  R.  B.  RUTHKKFORD." 

That  plaintiff,  relying  solely  upon  this  letter,  loaned  Sen- 
yoD  a  sum  of  money,  for  which  he  executed  his  note  due  in 
two  months,  which  is  set  out  in  the  petition ;  that  the  note  is 
now  due  and  a  balance  remains  unpaid,  a  part  of  the  amount 
having  been  paid  before,  and  a  part  after,  maturity;  and  that 
the  note  has  been  presented  to  defendant  for  paymeut,  which 
was  refused.  An  amended  petition  alleges  that,  after  loaning 
the  money  upon  the  note,  plaintiffs,  both  before  and  after  its 
maturity,  notified  defendant  of  the  date  of  the  ^matarity  of 
the  note;  and  that  the  note  was  sliown  to  defendant,  who 
^'assented  to  all  the  terms  and  conditions  of  the  note;  and 
agreed  to  repay  plaintiffs  the  money  so  loaned." 

Defendant  in  his  answer  admits  the  execution  of  the  letter, 
but  denies  notice  of  acceptance  by  ])laintiffs,  and  that  he 
agreed  to  pay  plaintiffs  the  money  loaned  to  Kenyon.  As  a 
further  defense,  he  pleads  that  on  two  occasions  subsequent 
to  the  maturity  of  the  note  he  inquired  of  plaintiffs  if  they 
had  any  notes  against  Kenyon,  and,  being  informed  that  they 
had  not,  he  parted  with  the  j>ossession  of  the  property  of 
Kenyon,  which  he  had  held,  and  that  Kenyon  was  at  that 
time  and  has  since  been  insolvent.  The  cause  was  submitted 
to  the  jury  just  before  the  time  prescribed  for  the  adjourn- 
ment of  the  terra,  and  therefom  the  parties  agreed  that  the 
jury  should  return  a  sealed  verdict  to  the  clerk,  to  be  opened 
after  adjournment;  either  party  to  have  ten  days  to  file  a 
motion  for  a  new  trial,  to  be  decided  in  vacation,  and  sixty 
days  from  the  ruling  on  the  motion  to  prepare  and  file  a  bill 
of  exceptions.  A  motion  for  a  new  trial  was  filed  under  this 
agreement,  and  overruled.  Defendant  also  filed  a  motion  in 
arrest  of  judgment,  and  for  judgment  non  obstante  veredicto^ 
which  the  district  court  refused  to  entertain. 

II.     The  court   below   rightly   refused  to   entertain   the 
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motion  in  arrest  and  for  jndgment  non  obstante  veredicto y 
1.  practiob:  for  the  reason  that  it  was  not  contemplated  and 
oatioD.  provided  for  by  the  agreement  of  the  parties. 

Sach  motion,  in  the  absence  of  an  agreement  of  the  parties 
that  it  should  be  filed  and  considered  in  vacation,  could  not 
lawfully  be  entertained  by  the  court.     Code,  §  183. 

III.  The  motion  for  a  new  trial  was  based  upon  the 
ground,  among  others,  that  the  district  court  erred  in  the 
^ ^  ,    instructions  to  the  jury.     We  think  it  should 

3.  liBTTERof  •*        •' 

fs'not  •  aSee-  ^*^®  ho^n  sustained   upon   this   ground.     The 

oomeJS^d     instructions  hold  that  the  letter  of  defendant  is  a 

dltioD^of^^ua-  letter  of  credit,  which,  however,  would  not  bind 

^'  defendant,  for  the  reason  that  no  specific  amount 

was  mentioned  or  limited  in  the  letter;  but  if  the  jury  should 

find  that  defendant  "ratified  the  loan,"  and  "gave  plaintiffs 

to  understand  that  he  would  become  responsible  for  the  loan 

that  had  been  made,"  he  is  liable.     Directions  al^  given  as 

to  the  character  of  proof  which  would  establish  a  ratification 

contemplated   by  the  instruction.     Other  doctrines  of  the 

instructions  need  not  be  stated. 

We  will  proceed  to  inquire  as  to  the  obligations  assumed 
by  defendant  by  the  letter  upon  which  the  suit  is  based.  For 
the  sate  of  clearness,  we  will  here  repeat  its  language,  which 
is  as  follows:  "  A.  P.  Kenyon  wants  a  little  money.  If  you 
want  any  one  on  the  note,  I  will  fix  it  when  I  come  in." 
This  is  not  an  undertaking  to  pay  money,  or  in  general  terms 
to  become  liable  for  money  to  be  borrowed  by  Kenyon,  but, 
as  we  shall  see,  to  become  bound  on  a  note  for  the  money  to 
l)e  borrowed.  The  last  clause  of  the  letter  will  bear  no  other 
interpretation  than  that  defendant  proposed  to  become  liable 
upon  a  note  to  be  given  for  the  money.  But  he  does  not 
indicate  in  what  manner  he  proposes  to  bind  himself  by  the 
note.  He  could  become  bound  in  many  different  ways:  (1)  He 
could  have  executed  the  note  alone,  and  thus  become  a  sole 
maker;  (2)  he  could  have  executed  it  jointly  with  Kenyon, 
and  would  thus,  as  between  the  parties,  have  been  a  surety 
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for  Kenyon;  (3)  he  could  have  expressly  designated  himself 
as  surety;  (4)  he  could  have  become  an  indorser;  (5)  and  he 
could  have  become  a  guarantor  for  the  payment  of  the  note  at 
maturity;  or  (6)  a  guarantor  for  its  collection.  His  obliga- 
tions and  rights  would  not  have  been  the  same  in  all  of  the 
separate  contracts  which  he  could  have  made  under  the  terms 
of  the  letter.  By  his  letter  he  proposed  generally  to  become 
bound  by  the  note  to  be  given  for  the  loan,  and  his  offer 
must  be  regarded  as  covering  and  contemplating  some  one  of 
the  ways  by  which  he  could  have  been  bound,  as  just  pointed 
out.  As  his  proposition  covered  all  of  these  separate  forms  of 
obligations,  he  left  to  the  plaintiffs  to  determine  under  which 
one  he  should  become  bound.  It  therefore  became  their  duty, 
upon  the  receipt  of  the  letter,  to  notify  defendant,  within  a 
reasonable  time  after  the  money  was  loaned,  what  form  of 
obligation  they  required  him  to  enter  into,  in  pursuance  of 
his  proposition.  He  was  thereby  bound  to  do  nothing  more 
than  comply  with  such  request.  He  did  not  undertake  by 
the  letter  to  bind  himself  to  pay  the  money,  or  to  become  in 
any  manner  responsible  for  the  loan,  except  as  he  should  be 
bound  by  the  note  to  which  he  undertook  to  become  a  party. 
The  letter  was  not  an  independent  contract  to  pay  the  loan, 
but  a  proposition  to  become  bound  by  the  note  which  he  pro- 
posed to  execute.  Until  that  proposition  was,  within  a 
reasonable  time,  accepted,  and  the  manner  indicated  in  which 
he  should  become  a  party  to  the  note,  he  was  not  responsible 
for  the  loan.  If  this  never  was  done,  it  is  plain  that  he  never 
became  so  responsible. 

TV.     Plaintiff's  petition  and  the  instructions  of  the  court 
are  based  upon  the  thought  that  defendant  could  become  lia- 

^ . .  ble  by  an  undertaking  entered  into  subsequent  to 

cation':  stat^"  *^®  losLJi^  or,  lu  the  language  of  the  instructions, 
cSSSdSSi"**'  by  a  "ratification"  thereof,— whatever  may  be 
^^^^'  meant  by  that  term.     But  this  is  clearly  inadmis- 

sible. As  we  have  seen,  defendant's  letter  was  simply  a  pro- 
position, not  binding  until  accepted,  and  the  manner  of  its 
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performance  indicated.  The  undertaking  or  '^  ratification," 
as  contemplated  by  the  petition  and  the  instructions,  pertained 
to  another  and  different  contract;  indeed,  such  a  contract  is 
meant  by  the  language  of  the  petition  and  instruction.  It  is 
obvious  that  this  contract  was  a  different  and  separate  con- 
tract from  the  contract  of  the  letter.  It  would  be  an  under- 
taking to  answer  for  the  debt  or  default  of  another,  and  there- 
fore within  the  statute  of  frauds.  But,  even  should  it  be  held 
that  it  is  not  within  the  statute,  a  consideration  should  be 
shown  to  support  it.  None  of  these  views  were  presented  by 
the  instructions  to  the  jury. 

V.  The  district  court  held  that  defendant's  letter  was,  in 
effect,  a  letter  of  credit,  and  that  defendant's  obligation  was 

^ .  ^j^^  that  of  a  drawer  of  such  an  instrument.     A  letter 

**•  of  credit  is,  in  effect,  an  absolute  undertaking  to 

pay  the  money  advanced  upon  the  face  of  the  instrument. 
The  letter  of  defendant  is  an  offer  to  become  bound  by  note. 
The  distinctions  between  such  instruments  are  obvious. 

Other  questions  discussed  by  counsel  need  not  be  con- 
sidered. For  the  errors  in  the  instructions  we  have  pointed 
out,  the  judgment  of  the  district  court  must  be 

Revebsed. 
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,gj  55*1  Thb  State  v.  Sohhidtz. 

107    44'  1.  Intoxicating  Liquors:  abuse  of  permit  to  sell:  bevooation 

118    ^1  ^^    DI8TEICT    court:  JURISDICTION:  HOW    CAUSE    BRTITLKD:  TRIAL 

~66~5M  btjurt:  CERTIORARI.    The  district  coarfc  has  jorisdictioii,   under  ^ 

f  U6  129  1535  of  the  Code,  to  revoke  a  permit  granted  by  the  board  of  superyu- 

ors  for  the  sale  of  intoxicating  llqaors,  upon  proof  that  the  holder  thereof 
has  sold  such  liquors  for  unlawful  purposes.  Such  cause  may  be  proe^ 
cated  by  the  informant  in  the  name  of  the  state,  and  be  heard  and 
determined  by  the  court  without  a  jury,  and  for  error  in  sach  proceed- 
ing appeal,  and  not  certiorari,  is  the  proper  remedy. 


: :  :  title  op  cause:  appeal  bond:   duty  of 

COURT  TO  fix.  It  is  not  necessary  that  such  proceeding  be  brought  in 
the  name  of  the  state,  as  it  is  not  a  criminal  action,  but  a  special  pro- 
ceeding of  a  civil  nature;  and  the  court  is  not  required  in  such  a  case  to 
fix  the  amount  in  which  the  defendant  must  give  bond  for  an  appeal  to 
the  supreme  court,  as  is  provided  when  it  is  desired  to  supersede  the 
judgment  in  a  criminal  action,  pending  an  appeal. 


3. : : :  appeal:   certiorari:  stay  op  judomkht. 

Where  it  is  shown  to  this  court  in  an  application  fot  certiorari,  that  an 
appeal  has  been  taken  from  such  an  order  of  revocation,  this  court  will 
not  command  the  execution  of  the  order  to  be  stayed  pending  the 
appeal,  for  no  execution  or  process  is  required  to  carry  the  revocation 
into  effect, — it  being  self-executory,  and  to  stay  execution  for  costs  the 
defendant  is  at  liberty  to  file  a  supersedeas  bond.  {Jayne  v,  Drorbaugh, 
63  Iowa,  711.)  This  court  has  no  power  in  such  case  to  order  that  the 
permit  be  continued  in  force,  pending  an  appeal. 

Appeal  from  Sao  District  Gowrt. 

Wednesday,  March  19. 

The  board  of  supervisors  of  the  county  of  Sac  granted  the 
defendant  a  permit  to  sell  intoxicating  liquors  for  lawful 
purposes.  A  citizen  of  the  county  "  filed  a  written  informa- 
tion, on  oath,  before  the  district  judge,"  charging  in  substance 
that  the  de/endant  had  sold  such  liquors  for  unlawful  pur- 
poses. A  citation  was  issued  and  served  on  the  defendant, 
requiring  him  to  appear  before  the  district  court  and  show 
cause  why  his  permit  should  not  be  vacated.  The  defendant 
appeared  and  answered  the  information,  and   there  was  a 
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trial.  The  court  revoked  the  permit,  and  the  defendant 
applied  for  a  certiorari  to  review  the  proceedings  of  the  dis- 
trict court,  on  the  ground  that  it  had  exceeded  its  jurisdiction, 
or  had  otherwise  acted  illegally. 

Ed.  R.  Daffie  and  M.  M.  Gray^  for  defendant. 

«/".  W,  Cory  and  W,  A.  HeUell^  for  plaintiflf. 

Sbevers,  J. — I.  The  defendant  demanded  a  trial  by  jury, 
and  moved  to  strike  out  the  name  of  the  state  as  plaintiff,  and 
1.  iifToxicA-  insert  the  name  of  the  person  who  filed  the  infor- 
abu^"*!"perl  matiou.  The  motion  was  overruled,  and  a  trial 
revocationW  by  jury  refused.  In  so  doing,  it  is  said  the  court 
jurisdtction:"  exceeded  its  lurisdiction,  or  acted  illegally.     The 

now  cause  •"  o      ^ 

entitled:  trial  court,  under  the  statute,  (Code,  8  1535,)  undoubt- 

byjurv:  cer-  '  '  V  '  o  V 

tiorarf.  ^^jy  \^^  jurisdiction,  and  it  is  dearly  provided 

therein  that  the  court  shall  hear  the  cause,  and,  if  the  charge 
is  sustained  by  the  evidence,  shall  revoke  the  permit.  The 
constitution  provides  that  the  right  of  trial  by  jury  shall 
remain  inviolate,  and  that  no  person  shall  be  deprived  of  life, 
liberty,  or  property  without  due  process  of  law.  Article  1, 
§  9,  Const.  The  defendant  paid  nothing  for  the  permit,  and 
the  inquiry  seems  to  be  pertinent,  was  he  deprived  of  prop- 
erty when  the  permit  was  revoked?  The  law  under  which 
the  permit  was  issued  provides  in  express  terms  that  if  the 
defeadant  sold  liquors  for  unlawful  purposes  the  permit 
should  be  revoked.  He  received  and  accepted  the  permit 
under  such  condition.  He  was  not,  therefore,  deprived  of 
property  when  the  permit  was  revoked.  Hurher  %\  Baugh^ 
43  Iowa,  514.  Therefore  it  cannot  be  said  that  the  defend- 
ant has  been  deprived  of  property  without  due  process  of 
law. 

Again,  as  the  court  had  jurisdiction  of  the  subject-matter, 
the  refusal  of  a  trial  by  jury,  and  the  overruling  of  the  motion, 
did  not  have  the  effect  to  oust  the  court  of  jurisdiction;  and, 
conceding  that  it  erred,  the  appropriate  remedy  for  the  cor- 
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rection  of  the  error  is  by  appeal,  and  therefore  certiorari  will 
not  lie;  for  it  is  undonbtedly  trae  that  such  error  can  be  as 
readily  and  as  speedily  corrected  on  appeal  as  in  this  proceed- 
ing, and  the  remedy  thus  provided  is  clearly  saflScient  for  the 
protection  of  the  defendant's  rights.  Code,  §  3t216;  Davis 
Co.  V,  Rorn^  4G.  Greene,  94;  Fogg  v.  Parker^  11  Iowa,  IS; 
Sunhergv,  District  Courts  61  Id.,  597;  Galloway  v.  Corbitt^ 
52  Mich.,  460;  Alt  v.  Lalone,  54  Id.,  302. 

II.  Upon  the  rendition  of  the  jadgment,  the  defendant 
asked  the  court  to  fix  the  amount  in  which  he  must  give  a 

. bond  for  on  appeal  to  the  supreme  court,  as  is 

orcause*'^'!!)-  P^^^^^^^l  ^^  Criminal  actions  when  it  is  desired  to 
Sutv  of"caiirt  Supersede  the  judgment  pending  the  appeal.  This 
^  the  court  refused,  on  the  ground,  we  suppose, 

that,  although  commenced  in  the  name  of  the  state,  this 
is  not  a  criminal  proceeding;  and  this,  we  think,  is  so. 
"Public  offenses  are  divided  into  (1)  felonies;  (2)  misdemean- 
ors;" (Code,  §  4103;)  and  it  is  clear  that  this  is  neither.  It 
is  not  required  that  the  proceeding  to  have  a  permit  to  sell 
intoxicating  liquors  revoked  should  be  commenced  in  the 
name  of  the  state  as  plaintiff;  and  if  it  was,  the  proceeding 
could  not  be  designated  as  a  criminal  action,  unless  the 
object  of  the  action  was  to  convict  and  punish  the  party 
holding  the  permit  for  a  crime.  Such  was  not  the  object  of 
this  proceeding,  and,  by  the  judgment  of  the  court,  the 
defendant  was  deprived  of  a  civil  right  only;  and  this  is  all 
it  could  legally  have  done.  This,  therefore,  is  a  special 
proceeding,  of  a  civil  nature  and  legal  character,  and  triable 
as  such  in  the  courts.  The  court,  therefore,  did  not  commit 
an  error,  or  act  illegally,  in  refusing  to  fix  the  amount  of  bail 
as  above  stated. 

III.  The  defendant,  as  we  are  advised,  took  an  appeal  to 
this  court,  and  gave  a  bond  conditioned  as  provided  in  civil 
3. . I  cases,  when  it  is  desired  to  supersede  the  judg- 

certiorar/l^  *  ment  of  the  district  court,  and,  as  a  matter  of 
ment.  precaution,  on  the  ground  that  the  appeal  and 
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bond  may  not  have  such  effect,  we  are  asked  to  make  an  order 
staying  or  superseding  the  judgment,  in  aid  of  the  appellate 
jurisdiction  t)f  this  court.  It  is  claimed  by  one  of  the  coun- 
sel for  the  plaintiff  that  an  appeal  cannot  be  taken  because  it 
is  not  authorized  by  law;  but  we  think  the  judgment  of  the 
district  court  must  be  regarded  a's  a  '*  final  order  in  a  special 
proceeding,  affecting  a  substantial  right,"  and  therefore 
appealable.  Code,  §  3163.  The  permit  has  been  revoked. 
It  is  no  longer  in  force.  The  judgment,  in  this  respect,  has 
been  executed.  It  was  self-executing.  No  process  is  required 
unless  to  collect  the  costs.  There  is  nothing  else  to  supersede. 
And  that  the  appeal  and  bond  will  have  the  effect  to  stay  the 
issuing  of  process  to  .collect  the  costs,  we  have  no  doubt. 
Jayne  v,  Drorbaugh^  63  Iowa,  711. 

In  substance,  then,  we  are  asked  not  only  to  grant  a 
restraining  order,  but  make  an  order  continuing  the  permit 
in  force,  pending  the  appeal.  This  we  cannot  do;  this  court 
has  no  such  power.  We  may  restrain  by  injunction,  but 
there  is  nothing  to  restrain  so  far  as  the  permit  is  concerned; 
and  we  may  compel  action  in  a  proper  case  by  mandamus. 
The  former  would  be  unavailing,  and  the  latter  cannot  be 
invoked.  Nor  has  the  court  inherent  power  to  do  what  is 
asked,  for  the  reason  that  we  can  only,  in  a  proper  case, 
require  the  district  court  to  act;  and  it  has  no  power  to  rein- 
state the  permit,  unless  it  did  so  by  setting  aside  the  judg- 
ment for  some  reason  recognized  by  law.  The  effect  in  such 
case  would  be  to  continue  the  permit  in  force. 

^\i^  certioraTi  is  refused;  and  we  decline  to  make  any 
other  order. 
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The  State  v.  Cook. 

1.  Criminal  Law :  bape:  cobboboratiok  of  prosecutrix:  eyidekcb 

ON  APPEAL.  Althoofrh  the  evidence  contained  in  the  abstract  in  tiw 
case  tends  very  slifirhUy,  if  at  all,  to  corroborate  the  prosecatrix  in  a  trial 
for  rape,  yet,  as  the  abstract  does  not  purport  to  contain  all  the  eri- 
dence,  this  court  cannot  say  that  she  was  not  corroborated. 

2.  :  :    EVIDENCE  OF  consent:    declaration   OF  PROSECC- 

TBix.  If  the  prosecutrix  in  this  case,  on  the  same  day  when  the  alleged 
rape  was  committed,  stated  to  another  woman,  who  had  seen  her  aod 
the  defendant  in  questionable  relations  only  a  few  minutes  before  the 
commission  of  the  alleged  rape,  '*  that  she  had  had  sexual  intercoane 
with  the  defendant,  and  would  have  it  again,  and  did  not  care  what 
other  people  might  say,''  held  that  such  statement  should  have  been 
allowed  to  go  to  the  jury  as  bearing  on  the  question  of  her  consent. 

Appeal  from  Winneshiek  District  Cov/rt. 

Thursday,  March  19. 

The  defendant  was  convicted  of  the  crinae  of  rape,  aDcf 
sentenced  to  imprisonment  in  the  penitentiary  for  fifteen 
years.     He  appeals. 

M.  J,  Carter  and  C.  P.  Brown ^  for  appellant. 

Smith  McPherson^  Attorney-general^  for  the  State. 

Adams,  J. — I.     The  prosecuting  witness,  Emily  Bamom, 

testified  that  the  defendant  had  sexual  intercourse  with  her 

against  her  will,  on  the  third  day  of  January, 

law:  rape:       1884.     The  defendant  insists  that  there  is  no  evi- 

corroboration  -•       %  «. 

Srtx'e^vidence  ^^^^^  tending  to  connect  him  with  the  ofiense 
on  appeal.  charged,  except  the  testimony  of  the  prosecutrix. 
It  may  be  conceded  that  the  evidence  set  out  in  the  abstract 
tends  to  corroborate  the  prosecutrix  but  very  slightly  if  at 
all ;  but  the  abstract  does  not  purport  to  be  an  abstract  of  all 
the  evidence,  and  we  cannot  assume  that  it  is. 

II.     ITie  evidence  shows  that  on  the  third  day  of  January, 
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1884,  the  prosecutrix  and  the  defendant  were  living  in  the 
2.  — : . :  same  house  as  members  of  the  same  family:  that 

evidence  of  ' 

consent:  de-   immediately  after  dinner  they  were  left  alone  in 

claration  of  •^  •^ 

prosecutrix,  the  house;  that  while  thus  alone  the  defendant 
sat  down  in  the  prosecutrix's  lap,  and  commenced  to  take 
improper  liberties  with  her;  that  soon  afterwards  they  went 
into  a  bed-room,  where  the  defendant  took  still  greater  liber- 
ties. "Whether  he  had  sexual  intercourse  with  her  at  that 
time  is  not  clearly  shown.  The  prosecutrix  testified  at  one 
time  that  he  did.  But  the  state  doe?  not  claim  that  he  did,, 
and  the  prosecutrix,  in  another  part  of  tlie  testimony,  showed 
that  he  did  not  effect  penetration.  The  bed-room,  it  appears,, 
adjoins  the  kitchen.  While  the  prosecutrix  and  the  defend- 
ant were  on  the  bed  in  the  bed-room,  a  neighbor  by  the  name 
of  Fox,  who  resided  about  twenty-five  paces  therefrom,  came 
into  the  kitchen,  and  as  he  came  in  he  stamped  his  feet.. 
The  defendant  arose  and  went  into  the  kitchen,  and  the  pro- 
secutrix soon  followed  him.  She  then  went  to  a  bed-room  in 
the  chamber.  Fox  soon  left,  and  the  defendant  followed  the 
prosecutrix  to  the  chamber.  Fox  testified  that  he  thinks  that 
just  as  she  left  she  slapped  the  defendant.  She  did  not  make  any 
revelation  as  to  what  had  transpired  in  the  bed-room  below,  nor 
attempt  to  leave  the  house,  nor  call  for  help.  She  withdrew 
to  a  more  retired  part  of  the  house,  and  to  a  room  which  con- 
tained a  bed.  She  spread  some  quilts  on  the  bed,  and  accord- 
ing to  her  testimony,  the  defendant  had  sexual  intercourse 
with  her  on  the  bed.  Whether  the  intercourse  was  with  her 
consent  was  an  important  question  for  the  jury  to  determine. 
The  burden  was  on  the  state  to  show  that  it  was  without  her 
consent,  and  she  testified  to  that  eflTect. 

As  bearing  upon  the  question  of  consent  in  the  chamber, 
the  defendant  was  allowed  to  introduce  the  testimony  of  a 
person  who  was  a  spectator  of  the  scene  in  the  bed-room 
below.  One  Ella  Browning,  a  neighbor,  called  as  inoppor- 
tunely as  Fox  did,  and  about  the  same  time.  She  went  inta 
a  difiei'ent  room,  however,  which  the  witness  designated  as 
Vol.  LXV— 36 
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the  front  room.  It  was  separated  from  tlie  bed -room  by  only 
a  pasteboard  partition,  and  the  partition,  it  appears,  liad 
become  torn.  Througli  the  hole  she  could  look  upon  the 
bed.  What  she  saw  she  described  in  these  words:  "  I  saw 
through  the  hole  Emily  Bamura  and  the  defendant  on  the 
bed.  She  was  lying  on  her  back  and  the  defendant  was  on 
her.  Her  legs  hung  over  the  bed,  Lalf  way,  and  were  spread 
apart.         *         *         ♦  j  ^[^  j^^^  notice  any   scuffling 

when  they  were  on  the  bed.  I  did  not  see  any  drawers  on 
Miss  Barnura.  Her  ^rm  was  over  him  just  below  the 
shoulder."  She  also  testifies:  "I  saw  them  get  up.  The 
defendant  went  into  the  kitchen  first.  She  got  up  and  shook 
down  her  dress,  and  stirred  up  the  quilts  on  the  bed  and 
went  into  the  kitchen."  The  defendant's  counsel  then  asked 
her  a  question  in  these  words:  "State  whether  or  not  on 
January  3,  1884,  you  heard  Emily  Barnum  say  that  she  had 
had  sexual  intercourse  with  the  defendant  and  would  have  it 
again,  and  did  not  care  what  other  people  might  say."  To 
this  question  the  state  objected,  and  the  objection  was  sus- 
tained. In  our  opinion  the  question  should  have  been 
allowed.  We  do  not  say  that  proof  of  her  consent  to  prior 
intercourse  with  the  defendant  would  necessarily  show  that 
the  intercourse  at  the  time  of  the  alleged  offense  was  with 
her  consent,  nor  do  we  say  that  her  statement  that  she  had 
consented  to  intercourse  could  be  shown  strictly  as  an  admis- 
sion. The  testimony  as  to  her  statement,  we  think,  was 
admissible  upon  other  ground.  It  is  certain  that  if  she  made 
the  statement  attributed  to  her,  she  is  not  a  woman  of  chaste 
language  and  feelings,  whether  the  statement  is  true  or  not 
Such  statement,  too,  if  made,  tended  to  show  that  her  feel- 
ings towards  the  defendant  had  become  of  a  very  amatory 
character.  The  making  of  the  statement  was  a  circumstance 
entitled  to  go  to  the  jury  as  evidence  of  much  the  same  char- 
acter as  the  evidence  tending  to  show  that  she  consented  to 
intercourse  in  the  bed-room  below,  a  few  minutes  prior  to  the 
alleged  ravishment 
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We  think  that  the  judgment  must  be  reversed,  and  the 
case  remanded  for  another  triaL 

Reversed. 


Walker  v.  The  Sioux  City  &  Iowa  Falls  Town  Lot  Co. 

1.  Tax  Sale  and  Deed:  deed  without  notice  to  redeem:  facts 

WARRANTING.  Where  land  sold  for  taxes  is  taxed  to  unknown  owners 
at  the  time  of  flriving  notice  to  redeem,  and  is  not  in  the  possession  of 
any  one,  a  tax  deed  may  lawfully  be  made  withoat  such  notice.  Fuller 
V,  Armstrong,  53  Iowa,  683,  and  subsequent  cases,  followed. 

2.  Pleading :  reply  :  when  not  required  :  instance.    Under  g  2665  of 

the  Code,  where,  in  an  action  to  quiet  a  tax  title,  defendant  allef?ed  that 
the  land  was  taxed  to  it  at  the  time  the  deed  was  executed,  and  that  no 
notice  to  redeem  was  served  upon  it,  held  that  no  dental  by  way  of  a 
reply  was  necessary  to  put  the  allegation  that  the  land  was  taxed  to 
defendant  in  issue. 

3.  Tax  Deed :  recitation  of  notice  to  redeem  where  none  was 

required:  estoppel.  Where  the  law  required  no  notice  to  redeem  in 
order  to  the  execution  of  a  valid  tax  deed,  but  the  deed  nevertheless 
recited  the  ^ving  of  such  notice,  held  that  such  recital  did  not  estop  the 
holder  of  the  deed  from  denying  the  necessity  of  such  notice. 

Appeal  from  (yBrien  District  Cov/rt. 

Wednesday,  March  19. 

Action  in  chancery  to  qniet  the  title  of  certain  lands  in 
plaintiff.  There  was  a  decree  granting  the  relief  prayed  for 
in  the  petition.     Defendant  appeals. 

2f.  D.  Parkhursty  for  appellant, 

Wa/rren  Walker^  appellee,  pro  se. 

Beck,  Ch.  J. — I.  The  plaintiff  claims  title  to  the  land  under 
a  tax  sale  and  a  treasurer's  deed  made  thereon.  The  defend- 
ant in  its  answer  claims  ownership  of  the  land,  and  alleges 
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that  plaintiff's  tax  deed  is  invalid  'for  the  reason  that  defend- 
ant is  a  non-resident  of  O'Brien  connty,  and  had  a  duly 
appointed  agent  resident  in  that  county,  who  was  appK>iDt^ 
pursuant  to  the  Code,  §  894,  upon  whom  plaintiff  was  by  law- 
required  to  serve  the  notice  of  the  expiration  of  the  time  for 
redemption,  as  contemplated  by  that  section,  and  that  such 
notice  was  not  served,  as  required  by  law,  upon  the  agent  or 
upon  defendant.  The  answer  also  alleges  that  the  land  was 
taxed  to  defendant  at  the  time  the  treasurer's  deed  was  exe- 
cuted. No  reply  was  filed  to  this  answer.  The  evidence 
shows  that  the  land  was  taxed  to  "  unknown  owners,"  and  not 
to  defendant.  It  is  not  claimed  that*  defendant  was  in  the 
actual  possession  of  the  land.  The  treasurer's  deed  recites 
that  notice  had  been  given  to  defendant  of  the  expiration  of 
the  time  of  redemption,  as  required  by  law.  The  action, 
beino^  in  chancery,  is  triable  here  de  novo. 

II.  The  land  was  taxed  to  unknown  owners,  and  not  to 
defendant,  and  it  was  not  shown  or  claimed  that  it  was  in  the 

possession  of  defendant,  or  any  other  person.  The 
deei^wuhout  ^^^^^^  ^^  ^^^®  expiration  of  the  time  of  redemp- 
lieernVfa^u  *^^"  Contemplated  by  Code,  §  894,  was,  therefore, 
warranting.  ^^^.  required  by  that  provision,  and  the  deed 
could  have  been  lawfully  issued  without  it.  FuUer  v.  Ann- 
strong,  53  Iowa,  683;  Tuttle  v.  Griffin,  64  Id.,  455;  Parker 
V.  Cochran,  Id.,  757. 

III.  Defendant  insists  that,  as  plaintiff  failed  in  a  reply 
to  deny  the  allegation  of  the  answer,  to  the  effect  that  the 

land  was  taxed  to  defendant,  the  fact  stands  as 

2.  pleading:  ' 

li^^t* required:  admitted,  and  it  was  not  competent  for  plaint- 
mstance.  jjp  ^o  establish  the  contrary  by  proof.  But  Code, 
§  2665,  provides  that  '« there  shall  be  no  reply  except  (1) 
where  a  counter-claim  is  alleged;  or  (2)  where  some  matter 
is  alleged  in  the  answer  to  which  plaintiff  claims  to  have  a 
defense  by  reason  of  the  existence  of  some  fact  which  avoids 
the  matter  alleged  in  the  answer."     The  answer  in  this  case 
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is  not  witliin  either  exception  contemplated  by  this  section. 

IV.  The  deed  recites  that  the  notice  had  been  given.  If 
it  should  be  held  that  this  recital  cannot  be  denied,  it  does 
8.  TAX  deed:    not  follow  that  it  estops  plaintiff  to  deny  that  the 

mSicetoro-  notice  was  required  by  the  law.  If  it  had  been 
none  Is  re-  given,  defendant's  rights  were  not  prejudiced 
toppei.  thereby.     If  plaintiff  did  more  than  the  law  re- 

quired in  order  to  notify  defendant  that  a  deed  would  at  a 
specified  time  be  taken,  defendant  cannot  complain.  The 
rights  of  the  plaintiff  are  fixed  by  the  law,  and  whatever  he 
may  have  done,  which  operated  as  indulgence  or  favor  to 
defendant,  and  in  no  manner  affected  defendant  prejudicially, 
cannot  defeat  them. 

V.  It  becomes  unnecessary,  in  view  of  the  conclusion  we 
reach  that  plaintiff  was  not  required  by  the  law  to  give 
notice  of  the  expiration  of  the  time  of  redemption,  to  con- 
sider the  questions  discussed  by  counsel  for  defendant  involv- 
ing the  sufficiency  of  the  notice  and  the  appointment  of  an 
agent  of  defendant,  as  contemplated  by  Code,  §  894.  No 
questions  other  than  these,  and  those  we  have  passed  upon, 
are  discussed  by  defendant.  Others  are  discussed  by  plaint- 
iff, but  their  consideration  is  not  demanded,  under  the  view 
we  take  in  the  case. 

Afvirwed. 
RoTHBOOK,  J.,  diaaerUing. 
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ThABP  V.  WiTHAlC 

1.  Constitatioiial  Law:  bight  to  jubt  tbial:  takihg  lavd  fok 
HIGHWAY.  One  jury  trial  is  all  that  is  guarantied  by  the  constitotioD; 
and  where  such  trial  can  be  secured  by  appeal  to  the  district  or  ditnit 
court,  and  a  party  fails  to  appeal,  he  thereby  waives  his  right  to  soch  a 
trial.  (State  v.  Beneke,  9  Iowa,  203;  ZelU  r.  McUenry,  51  Id.,  571) 
Th^rule  in  this  case  applied  to  the  action  of  the  board  of  saperriaon 
in  refusing  to  allow  damages  to  a  claimant  in  the  establishmeni  d  a 
highway. 

2. :   taking   pbitate  propbrtt:  compbnsatiok:  waivib  op 

bight.  Compensation  for  property  taken  for  pablic  purposes  is  gfoa^ 
an  tied  by  the  constitution  only  where  the  owner  pursues  the  usuai  and 
ordinary  forms  and  remedies  provided  by  law  to  obtain  such  compensa- 
tion.   By  failing  to  avail  himself  of  snch  remedies,  he  waives  the  right 

8.  Highway:  injunction  to  bbbtbain  opekino  of:  damages  fos 
opening  without  notice.  In  an  action  toepjointhe  opening  of  a 
highway  because  not  legally  established,  damages  cannot  be  recofCRd 
for  opening  it  without  legal  notice. 

Appeal  from   Van  Buren  District  Court. 

Thursday,  Maboh  19. 

The  defendant  is  a  road  supervisor,  and  the  plaintiff 
brongbl  this  action  to  enjoin  him  from  opening  a  highwaVi 
on  grounds  sufficiently  indicated  in  the  opinion.  A  tempor- 
ary injunction  was  granted,  which  was  dissolved  on  motion, 
and,  at  the  final  hearing  of  the  petition,  was  dismissed.  The 
plaintiff  appeals. 

Lea^  Wherry  cfe  Walker j  for  appellant. 

Sloanj  Work  <&  Brown^  for  appellee. 

Servers,  J. — The  highway  was  lawfully  established  by  tbc 
board  of  supervisors,  and  the  defendant  was  lawfully  proceed- 
ing to  open  the  same,  unless  the  objections  made  thereto  bj^ 
the  plaintiff  are  sufficient  to  invalidate  the  highway.    The 


Digitized  byLjOOQlC 


MARCH  TERM,  1885.  507 

Tharp  ▼.  Wltham. 

plaintiff  filed  before  the  board  of  supervisors  in  1880  a  peti- 
tion, claiming  $500  as  damages  sustained  by  liim,  caused  by 
the  location  of  the  highway.  Commissioners  were  appointed 
to  assess  such  damages,  which  they  did,  and  reported  to  the 
board  that  the  plaintiff  was  damaged  in  the  sum  of  $18. 
Afterward,  in  September,  1880,  the  board  of  supervisors,  at 
the  time  fixed  for  final  hearing,  set  aside  the  damages  allowed 
by  the  commissioners,  and  established  the  highway.  No 
appeal  was  taken  from  this  action  of  the  board,  and  this  suit 
was  not  commenced  until  about  eighteen  months  afterwards. 
Counsel  for  the  appellant  insist: 

I.  That  private  property  cannot  be  taken  or  appropriated 
for  public  purposes  except  by   due  process  of  law,  which 

means  in  the  due  course  of  legal  proceedings, 
riht  to  jiwy  *  included  iu  whicli  is  the  right  of  trial  by  a  jury  of 
im?dfoThS5»-  twelve  men;  and  that,  as  the  plaintiff's  damages 
way.  were  not  assessed  by  such  a  jury,  the  highway 

has  not  been  lawfully  established.  From  the  decision  of  the 
board  of  supervisors,  setting  aside  the  damages  allowed  the 
plaintiff  by  the  commissioners,  he  could  have  appealed  to  the 
circuit  court,  and,  had  he  done  so,  he  could  have  had  his 
damages  assessed  by  a  jury  of  twelve  men.  Code,  §  959. 
It  has  been  held  that  "  one  jury  trial  is  all  that  is  guarantied 
by  the  constitution,"  "  and  that  is  preserved  by  allowing  an 
appeal,  when  the  cause"  can  be  tried  by  a  constitutional 
jury.  State  v.  Beneke,  9  Iowa,  203;  Zelle  v,  McHenry,  51 
Id.,  572.  By  failing  to  appeal  the  plaintiff  waived  his  right 
to  a  trial  by  such  jury. 

II.  The  board  of  supervisors 'had  jurisdiction  of  the  par- 
ties and  the  subject-matter.  Their  order  setting  aside  the  report 
^ ,^^^^    of  the  commissioners  allowing  the  plaintiff  dam- 

property!^  ages,  was,  at  most,  erroneous,  and  could  have 
^lufwSver  been  corrected  on  appeal.  The  plaintiff*  failed  to 
^  '*  *'  obtain  damages  by  his  own  fault  and  negligence. 
It  is  true  that  he  has  been  deprived  of  his  property  without 
compensation,   but   this   result  has  not  been   accomplished 
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by  illegal  means.  On  the  contrary,  it  has  been  done  in 
accordance  with  due  process  of  law.  Compensation  for  prop- 
erty taken  for  public  purposes  is  guaranteed  bj  the  constito- 
tion  only  where  the  usual  and  ordinary  forms  and  remedies 
provided  by  law  are  adopted  by  the  person  desiring  to  obtain 
such  compensation.  Having  failed  to  avail  himself  of  socli 
remedies,  the  plaintiff  cannot  be  permitted  to  say  that  he  has 
been  deprived  of  a  constitutional  guaranty. 

III.     It  is  insisted  that  the  defendant  could  not  lawfully 

open  the  highway  without  giving  the  plaintiff  notice,  as  pre- 

3.  htohwat:    scribed  in  Code,  §  903.     Conceding  this  to  be  so, 

restnunopen-  we   do   not   think  plaintiff  can,  in   this   action, 

ingo(:<kim-  .  .  .  .      , 

ages  for  open-  recover  any  damages  he  may  have  sustamed. 
notice.  Having  determmed  that  the  highway  Jias  been 

lawfully  established,  and  that  plaintiff'  is  not  entitled  to  the 
aid  of  a  court  of  equity  to  restrain  the  defendant  from  open- 
ing it,  this  ends  the  case.  The  damages  sustained  by  reason 
of  tjattle  escaping  from  plaintiff's  enclosure  is  not  incidental 
to  the  equitable  relief  demanded.  Besides  this,  the  right  to 
an  injunction  is  not  based  on  the  failure  to  give  such  notice. 

Affibhed. 


^%  aS  Rivers  v.  Kivebs. 

1.  Divorce:  felony:  decree  pending  appeal:  foricer  adjudica- 
TfON.  Where  defendant  waa  convicted  of  a  felony,  but  appealed,  and. 
pending  the  appeal,  plaintiff  began  an  action  against  him  for  divorce  on 
account  of  such  conviction,  a  decree  was  properly  rendeied  for  defend- 
ant, because  the  action  was  premature,  so  long  as  the  conviction  was 
not  final;  {Rivers  v.  Rivers,  fiO  Iowa,  378;)  but  such  decree  was  not  a 
final  adjudication  of  plaintiff 's  right  to  a  divorce  for  the  cause  alleged, 
and  did  not  estop  her  from  maintaining  another  action  on  the  same 
ground  after  the  judgment  of  conviction  was  affirmed. 

Appeal  from  Monroe  Circuit  Court. 
Thursdav,  March  19. 
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Action  for  a  divorce.  There  was  a  decree  for  the  plain  t- 
iS,  and  the  defendant  appeals. 

Lafferty  <&  Needham  and  Anderson  cfe  AnderaoUj  for 
appellant. 

Jokn  F.  Lacey  and  T.  B.  Perry ^  for  appellee. 

RoTHBOCK,  J. — This  is  tlie  second  action  between  the  same 
parties  for  the  same  cause.  In  the  former  action  the  plaint- 
iff demanded  a  divorce  upon  the  grounds  of  cruel  and 
inhuman  treatment,  and  that  defendant,  subsequent  to  his 
marriage,  had  committed  adultery,  and  that  he  had  three 
times  been  convicted  of  felonious  crimes.  The  answer  in 
that  case  denied  all  the  allegations  of  the  petition.  The 
cause  was  tried  upon  its  merits,  and  there  was  a  decree  for 
the  defendant.  Upon  a  trial  anew  in  this  court  the  decree 
of  the  circuit  court  was  aflSrmed.  See  60  Iowa,  378.  The 
opinion  of  this  court  was  filed  in  the  case  in  January,  1883. 
This  action  was  commenced  in  April,  1883,  and  the  alleged 
ground  for  divorce  was  that  the  defendant  was  convicted  of  a 
felony  by  the  judgment  and  sentence  of  the  district  court  of 
Dallas  county  on  the  twenty-second  day  of  April,  1881,  and 
said  judgment  was  affirmed  by  this  court,  on  appeal,  on  the 
twentieth  day  of  January,  1883.  The  facts  as  to  the  convic- 
tion and  affirmance  are  not  disputed,  but  it  is  urged  by  appel- 
lant that  the  right  to  a  divorce  for  the  cause  alleged  was 
adjudged  against  the  plaintiff  in  the  former  action  for  divorce, 
and  the  former  decree  is  relied  upon  as  a  bar  to  the  present 
action. 

The  first  action  for  a  divorce  was  tried  pending  an  appeal 
of  the  criminal  case  to  this  court,  and,  until  the  appeal  was 
determined,  the  conviction  and  judgment  of  the  district  court 
were  not  a  valid  ground  for  a  divorce.  Yinsant  v.  Vinaant^ 
49  Iowa,  639;  Rivers  v.  BiverSy  60  Id.,  378.  Appellant 
insists  that,  as  the  petition  in  the  former  case  alleged  the 
convictions  of  felony  as  grounds  for  divorce,  and  the  answer 
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was  a  mere  general  denial,  and  the  trial  was  apoa  the  issues 
thus  made,  the  adjudication  in  that  case  embraced  all  the 
cases  where  a  judgment  of  conviction  of  a  felony  had  been 
rendered  by  the  district  court.  It  is  probably  correct  that  a 
decree  in  an  action  for  divorce  is  an  adjudication  of  all  caus^ 
for  divorce  then  existing.  But  it  is  very  plain  that  it  is  not 
an  adjudication  of  a  cause  of  action  which  subsequeotly 
accrues  to  the  complaining  party.  The  ground  for  a  divorce 
now  alleged  had  no  existence  when  the  former  action  for 
divorce  was  tried,  simply  because  there  had  been  no  convic- 
tion which  was  a  cause  for  a  divorce,  and  if  the  plaintiff 
pleaded  the  conviction  and  relied  upon  it,  the  rule  would  not 
be  different,  because  it  was  not  then  a  ground  for  divorce, 
and  could  not  be  the  subject  of  a  binding  adjudication 
between  the  parties. 

Affismed. 


Abkold  ST  AL.  y.  Spates  bt  al. 

1.  Estates  of  Deoedents:    final  sbttlbubnt  and  dischabok: 

notice  not  necessary.  There  is  no  provision  of  statute  reqoiring 
notice  to  be  given  of  an  administrator's  final  report  and  application  for 
discharge,  and  an  order  of  discharge  may  be  made  without  notice  to 
persons  interested,  and,  when  made,  it  will  have  the  force  and  effect  ot 
a  judgment,  and  cannot  be  attacked  in  a  collateral  proceeding,  bi^  nuy 
be  amended  or  set  aside  for  any  sufficient  cause  by  a  timely  and  proper 
proceeding. 

2.  :  SBTTINO    ASIDE    FINAL  REPORT  AND    ORDER   OF    DISCS ABOE: 


FACTS  WARBANTINO  EQUITABLE  BELIEF.  In  this  case,  au  administra- 
tor, upon  notice  published  in  a  newspaper  of  the  county,  but  without 
actual  notice  to  tho  plaintiffs,  (heirs,)  who  resided  in  the  county,  obtained 
an  order  of  the  court  approving  his  final  report  and  discharging  him. 
Held  that,  after  a  lapse  of  two  years,  upon  a  showing  that,  by  mistake  or 
fraud,  he  had  failed  to  report  as  to  a  certain  fund  and  to  charge  himself 
therewith,  the  order  was  properly  set  aside,  under  §  2474  of  the  Code,  in 
a  suit  in  equity  by  the  heirs  against  him  and  his  bondsmen,  and  jadg- 
ment  rendered  against  them  in  favor  of  each  of  them  for  his  distribatife 
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share  of  the  fand  not  accounted  for.  The  provision  of  §  2475  of  the 
Code,  requiring  proceedings  to  open  such  accounts  to  be  begun  within 
three  mouths,  does  not  apply  to  cases  of  mistake  or  fraud. 

Appeal  from  Mahaska  Oirouit  Court. 

Friday,  March  20* 

Plaintiffs  are  the  lieirs  of  Alexander  Arnold,  deceased. 
Defendant,  Robert  Spates,  was  administrator  of  the  estate  of 
said  Alexander  Arnold,  and  the  other  defendants  are  the 
sureties  on  his  administrator's  bond.  Said  administrator 
filed  a  final  report,  which  was  approved  by  the  circuit  court, 
and  an  order  was  entered  discharging  him,  npon  the  distribu- 
tion of  the  assets  in  his  hands;  and  he  afterwards  filed  with 
the  clerk  of  the  circuit  court  certain  vouchers,  showing  the  dis- 
tribution of  said  assets  to  the  parties  in  law  entitled  to  receive 
them.  This  proceeding  was  afterwards  instituted  by  plaintiffs 
to  vacate  and  set  aside  said  order  of  discharge,  on  the  alleged 
ground  that  the  administrator  had  received  large  amounts  of 
money  which  had  been  paid  to  him  as  interest  or  claims  due 
the  estate,  and  that  through  fraud  or  mistake  he  had  neg- 
lected to  make  any  report  of  said  sums,  although  they  were 
assets  of  the  estate,  and  had  never  charged  the  same  to  him- 
self in  his  accounts,  or  in  any  manner  accounted  for  them, 
but  had  retained  and  converted  them  to  his  own  use.  Answers 
were  tiled  controverting  these  allegations,  and  pleading  the 
order  of  discharge  as  a  bar  to  the  action.  The  issue  was  sent 
to  a  referee  for  trial,  and  on  his  report  an  order  was  entered, 
setting  aside  the  order  of  discharge,  and  giving  plaintiffs 
a  money  judgment  for  the  amount  which  it  was  found  the 
administrator  had  not  accounted  for.     Defendants  appeal. 

-F.  M.  Davenport^  for  appellants. 

Searle  cfe  Scotty  for  appellees. 

Reed,  J. — The   final   report  of   the   administrator    was 
approved,  and  the  order  discharging  him  was  made  February 
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1.  ESTATKsof  25,  1879.  Plaintiffs  were  residents  of  the  countv 
Sleitfe^  at  that  time,  but  they  had  no  actual  notice  of  the 
charge?  no-  filing  of  Said  report,  or  of  the  application  of  the 
essary.  administrator  to  be  discharged.     The  administra- 

tor, however,  had  caused  a  notice  to  be  published  in  a  news- 
paper published  in  the  county  that  he  would  file  his  fiual 
report,  and  ask  to  be  discharged  from  further  service  and 
responsibility  as  administrator  of  said  estate,  at  the  term  dur- 
ing which  the  settlement  was  made.  This  proceedino^  was 
begun  on  the  ninth  of  February,  1881.  Defendants  con- 
tend that  by  this  published  notice  the  court  acquired  jurisdic- 
tion of  all  persons  interested  in  the  estate,  and  that  its  order 
approving  the  settlement  and  discharging  the  administrator 
was  made  in  the  exercise  of  its  proper  jurisdiction,  and  is 
conclusive  as  to  all  matters  included  in  the  settlement.  The 
statute  (Code,  §  2475)  provides  that  any  person  interested  in 
the  estate  may  attend  upon  the  settlement  of  accounts  by  the 
administrator  and  contest  the  same.  But  no  express  provision 
is  made  for  making  such  persons  parties  to  the  settlement, 
nor  is  there  any  provision  requiring  notice  of  the  proceeding 
to  be  given  them.  The  final  settlement  and  order  of  dis- 
charge may  be  made,  we  think,  in  their  absence  and  without 
notice  to  them,  and,  when  so  made,  it  doubtless  has  the  force 
and  effect  of  a  judgment;  in  so  far,  at  least,  that  it  cannot 
be  questioned  in  any  mere  collateral  proceedings.  But,  lite 
any  other  judgment  or  order,  it  may  be  amended  or  set  aside 
entirely,  for  any  sufficient  cause,  by  timely  and  proper  pro- 
ceedings. 

Section  2474  provides  that  mistakes  in  the  settlement  of 
an  administrator's  accounts  may  be  corrected,  even  after  his 
final  settlement  and  discharge,  on  showing  such 
ting  aside  grounds  for  relief  in  equity  as  will  justify  the  inter- 
d?^ha^^°'  ference  of  the  court.  This  proceeding  is  brought 
fSp^X^e*"  wilder  this  provision.  Plaintiffs  allege  that  by 
""*'•  mistake  or  fraud  the  administrator   omitted  to 

charge  himself  in  his  accounts  with  a  large  amount  of  money 
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which  came  into  his  hands  as  assets  of  the  estate,  and  that 
this  sum  has  never  been  accounted  for  by  him.  If  the  omis- 
sion to  charge  himself  with  the  amount  occurred  by  his  mis- 
take, and  the  other  circumstances  of  the  case  are  such  as  to  jus- 
tify the  interference  of  a  court  of  equity,  we  have  no  doubt 
that  a  remedy  is  afforded  the  parties  by  said  section ;  and  if  the 
administrator  fraudulently  omitted  to  include  the  amount 
in  his  reports,  or  to  account  for  it,  it  is  equally  certain  that  a 
court  of  equity  would  have  jurisdiction,  even  in  the  absence 
of  any  statutory  provision,  to  grant  relief  against  such 
fraud. 

It  is  claimed,  however,  by  defendants,  that  the  time  within 
which  proceedings  may  be  instituted  for  the  correction  of 
mistakes  in  the  settlement  is  limited,  by  the  latter  clause  of 
section  2375,  to  three  months  from  the  time  of  the  settlement 
in  which  the  mistake  occurred;  and  that,  as  plaintiffs  did  not 
institute  this  proceeding  for  nearly  two  years  after  the  final 
settlement  in  question,  their  right  of  action  is  barred.  The 
provision  relied  on  is  as  follows:  «  Accounts  settled  in  the 
absence  of  any  person  adversely  interested,  and  without 
notice  to  him,  may  be  opened  within  three  months,  on  his 
application."  We  are  of  opinion,  however,  that  this  pro- 
vision is  not  applicable  to  a  case  where  it  is  claimed  the 
administrator,  by  fraud  or  mistake,  has  omitted  to  account 
for  a  portion  of  the  assets  of  the  estate. 

The  allegation  here  iB  that  the  amount  in  question  was  not 
contained  in  the  accounts  filed  by  the  administrator.  There 
has,  therefore,  never  been  a  settlement  as  to  that  item.  By 
mistake  or  fraud  it  was  omitted  from  the  accounts,  and 
hence  was  not  included  in  the  settlement.  Besides  this,  the 
provision  of  section  2474  is  general.  The  court  is  empow- 
ered to  correct  the  mistake  whenever  such  grounds  for  relief 
are  shown  as  will  warrant  the  interference  of  a  court  of  equity. 
And  we  think  it  very  clear  that  this  provision  is  in  no  man- 
ner limited  by  the  provision  of  section  2475.  The  adminis- 
trator  made   a  partial   settlement   in   1874.     The  evidence 
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shows  that  he  had  then  received  the  sum  of  $554.92  as  inter- 
est on  debts  which  were  owing  to  the  estate,  but  this  amount 
was  not  charged  to  him  in  his  report;  nor  was  it  otherwise 
accounted  for  at  that  time.  He  made  no  further  report  until 
the  time  of  the  final  settlement.  In  his  report  filed  at  that 
time  he  charged  himself  with  $50.21  as  interest  collected 
since  his  last  report,  but  he  made  no  mention  of  the  amount 
of  interest  received  by  him  before  the  former  report.  And 
the  referee  found  that  the  real  amount  of  interest  collected  bv 
him  between  the  date  of  his  report  in  1874  and  the  final  set- 
tlement, was  $137.87  more  than  the  amount  with  which  he 
charged  himself  in  his  final  report;  and  this  finding  is  fully 
sustained  by  the  evidence,  so  that  he  has  collected  the  sum 
of  $692.74,  for  which  he  has  not  accounted. 

At  about  the  time  of  the  partial  settlement  in  1874,  the 
said  Eobert  Spates  was  appointed  guardian  of  plaintiffs,  and  at 
the  time  of  his  final  settlement  and  discharge  as  administra- 
tor he  was  still  acting  as  such  guardian,  and  the  vouchers  which 
he  filed  with  the  clerk,  after  the  order  was  made  discharging 
him  from  further  duties  and  responsibilities  as  administrator, 
were  receipts  signed  by  hipiself  as  guardian  for  the  amounts 
of  the  distributive  shares  of  his  wards  in  the  estate.  He  was, 
therefore,  specially  charged  with  the  duty  of  protecting 
plaintiffs'  interest  in  the  final  settlement  of  his  accounts  as 
administrator,  and  in  the  distribution  of  the  assets  of  the 
estate. 

The  case,  then,  presents  special  grounds  entitling  plaintiffs 
to  relief  in  equity.  There  is  not  only  a  mistake  in  the  set- 
tlement, but,  to  put  that  construction  upon  the  facts  of  the 
case  most  creditable  to  defendant,  such  mistake  was  occasioned 
by  his  gross  negligence,  and  was  in  a  matter  in  which  he 
owed  them  a  special  duty. 

The  judgment  of  the  circuit  court  awards  plaintiffs  separate 
judgments  for  $98.45  each,  with  six  per  cent  interest  from 
the  date  of  the  final  settlement.  This  amount  is  excessive. 
Alexander  Arnold  left  a  widow  and  seven  children  surviving 
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liim.  The  widow  is  still  living,  but  two  of  the  children  died, 
leaving  no  issue.  Their  interest  in  the  estate  descended  to 
their  mother,  (Code,  §  §  2455,  2456;)  and,  in  addition  to 
this,  she  takes  one- third  of  the  amount  in  controversy  as 
widow.  But  she  is  not  a  party  to  this  proceeding.  The 
widow's  one-third  should  first  be  deducted  from  the  amount, 
and  plaintiflfa  are  eaoli  entitled  to  one-seventh  of  the  remain- 
der, which  is  $65.95,  and  this  amount  will  bear  interest  at  six 
per  cent  from  the  date  of  the  final  settlement.  The  judgment 
will  be  modified  in  this  respect;  in  all  others  it  is 

Affirmed. 


The  State  v.  Hale.  w 

I  66     ft7fi| 

1.  Criminal  Law:  oh.vkob  op  tbnub:  prejudice  of  judob.  The  i^ 
statement  of  the  mere  belief  of  the  defendant  that  the  judgfe  is  preju- 
diced, when  such  belief  is  founded  alone  on  alle^red  facts,  of  the  exist- 
ence of  which  defendant  has  no  personal  knowledge,  is  insufficient  to 
overcome  the  presumption  which  arises  from  the  denial  which  is  implied 
in  the  order  of  the  judge  overruling  the  petition  for  a  change  of  venue; 
but,  with  the  unequivocal  statement  of  the  judge  that  the  alleged  facts 
on  which  the  belief  of  defendant  is  based  have  no  existence,  the  question 
of  the  correctness  of  the  ruling  is  not  left  to  depend  on  the  presumption 
which  arises  under  the  law  in  its  favor,  but  is  affirmatively  established. 

Appeal  from  Luom  District  Court. 

Friday,  March  20. 

The  defendant  was  convicted  of  the  crime  of  forgery,  and 
sentenced  to  a  term  of  imprisonment  in  the  penitentiary,  and 
from  this  judgment  he  appeals. 

Joseph  G.  3IitoheU  and  Dell  Stewart^  for  appellant. 

Smith  McPhersoUj  Attorney-general^  for  the  State. 

Reed,  J. — The  indictment  against  defendant  was  found  in 
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1877,  but  he  was  not  arrested  on  the  charge  until  in  Jaooarv, 
1883.  The  arrest  was  made  in  the  territory  of  New  Mexico, 
and  defendant  was  brought  to  this  state  on  the  requisition 
of  the  governor.  Defendant  was  arraigned,  and  pleaded  not 
guilty,  and  thereupon  he  filed  a  petition  for  a  change  of 
venue,  on  the  ground  gf  the  alleged  prejudice  of  the  judge  of 
the  district  court.  This  petition  was  overruled,  and  defend- 
ant then  withdrew  his  plea  of  not  guilty,  and  pleaded  guilty, 
and  the  judgment  appealed  from  was  pronounced  on  this 
plea.  The  only  question  presented  by  the  record  is  as  tx>  the 
correctness  of  the  ruling  on  the  petition  for  chan^^  of  venue. 

It  is  alleged  in  the  petition  that  certain  officers  .and  employes 
of  a  railroad  company  in  New  Mexico  were  exceedingly 
hostile  to  the  defendant;  that  they  aided  the  officers  of  the 
state  of  Iowa,  who  went  to  New  Mexico  to  arrest  him,  in 
effecting  his  arrest;  and,  after  he  was  arrested  and  brought 
to  this  state,  they  wrote  to  the  officers  of  a  railroad  com- 
pany in  this  state,  representing  to  them  that  he  was  a  bad 
man,  and  desperate  criminal,  and  urged  them  to  make  these 
statements  to  the  judge,  and  inform  him  as  to  the  character 
which  defendant  bore;  and  that  these  persons  had  approached 
the  judge  and  made  these  disclosures  to  him,  and  by  reason 
thereof  the  judge  had  become  so  prejudiced  against  him  that  he 
could  not  hope  to  obtain  a  fair  trial  before  him.  When  the 
judge  came  to  pass  on  the  petition,  he  made  a  statement 
which,  by  his  direction,  was  taken  down  by  a  short-hand 
reporter  and  made  part  of  the  record.  And  when  the  defend- 
ant was  brought  before  the  court,  and  the  judge  was  about  to 
pronounce  judgment  against  him,  he  made  some  remarks  to 
the  prisoner,  which  were  also  taken  down  by  the  reporter  and 
embodied  in  a  bill  of  exceptions. 

In  his  remarks,  in  passing  upon  the  petition  for  change  of 
venue,  the  judge  stated  that  it  was  not  true  that  he  had  been 
approached  with  reference  to  the  case,  or  that  any  statements 
had  been  made  to  him  calculated  to  prejudice  him  against 
the  defendant;  that  he  knew  nothing  of  defendant  personally, 
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and  had  heard  nothing  of  the  case,  except  what  had  been  pub- 
lished in  the  newspapers  at  the  time  of  the  transaction  out 
of  which  it  grew;  that  one  person  had  written  him  with  refer- 
ence to  the  case  after  defendant's  arrest,  and  he  had  received 
the  letter,  but  liad  read  it  far  enough  only  to  see  that  it 
referred  to  a  criminal  case  pending  in  the  court,  when  he 
handed  it  to  the  district  attorney,  and  gave  no  further  atten- 
tion to  its  contents.  If  this  statement  liad  not  been  made, 
and  wo  had  been  left  in  ignorance  as  to  the  grounds  on  which 
the  change  of  venue  was  denied,  we  still  would  have  been 
compelled  to  presume  that  the  ruling  was  made  "in  the 
exercise  of  a-  sound  discretion,"  and  "  according  to  the  very 
right  "of  the  matter.  The  allegations  in  the  petition  of 
prejudice  on  the  part  of  the  judge  are  in  general  terms,  and 
the  alleged  facts  on  which  the  belief  of  the  defendant  of  the 
existence  of  such  prejudice  is  based,  are  on  matters  of  which 
he  did  not  claim  to  have  had  any  personal  knowledge,  and  of 
which,  from  the  nature  of  the  case,  he  could  hardly  have  had 
such  knowledge. 

The  statute  (Code,  §  4374)  requires  the  court,  in  the  exer- 
cise of  a  sound  discretion,  to  decide  the  matter  of  the  petition 
according  to  the  very  right  of  it.  And  this  court  has  fre- 
quently held  that  the  order  denying  a  change  of  venue  would 
be  interfered  with  only  when  it  was  made  affirmatively  to 
appear  that  the  district  court  had  abused  the  discretion  thus 
vested  in  it.  See  State  v.  Freeman^  27  Iowa,  333;  State  v, 
KnigM^  19  Iowa,  94;  State  v,  Ray^  50  Iowa,  520;  State  v, 
Mewherter^  46  Iowa,  88. 

It  is  manifest  that  the  statement  of  the  mere  belief  of 
the  petitioner  that  the  judge  is  prejudiced,  when  such  belief 
is  founded  alone  on  alleged  facts,  of  the  existence  of  which 
the  petitioner  has  no  personal  knowledge,  is  insufficient  to 
overcome  the  presumption  which  arises  from  the  denial  which 
is  implied  from  the  order  of  the  judge  denying  the  petition. 
But,  with  the  unequivocal  statement  of  the  judge  that  the 
alleged  facts  on  which  the  belief  of  the  petitioner  is  based 
Vol.  LXV— 37 


Digitized  byLjOOQlC 


578  SUPREME  COURT  OF  IOWA, 

The  State  v.  Hale. 

have  no  existence,  the  question  of  the  correctness  of  the  rul- 
ing is  not  left  to  depend  on  the  presumption  which  arises 
under  the  law  in  its  favor,  but  is  affirmatively  established. 

We  have  also  considered  the  remarks  made  by  the  judge 
when  passing  sentence  on  defendant,  and  we  have  to  say  that 
we  do  not  find  in  them  the  slightest  evidence  of  prejudice  on 
the  part  Of  the  judge  against  the  prisoner.  In  addition  to 
the  mattei*8  which  the  statute  (Code,  §  4503)  requires  the 
judge  to  state  to  the  defendant  in  every  case,  before  passing 
sentence  upon  him,  the  judge  on  this  occasion  made  some 
remarks  on  the  circumstances  of  the  offense  of  which  defend- 
ant admitted  he  was  guilty,  and  also  stated  the  reasons  which 
impelled  him  to  pronounce  against  defendant  the  particular 
penalty  which  the  judgment  imposes  upon  him.  Although 
the  statute  does  not  require  this  to  be  done,  we  believe  it  is  a 
common  practice  in  many  of  the  districts  of  the  state,  and 
there  is  certainly  no  impropriety  in  it;  and  on  the  occasion 
in  question  the  judge  said  nothing  which  evinced  the  slight- 
est feeling  of  prejudice  against  the  prisoner. 

We  have  not  had  the  aid  of  argument  by  counsel  in  this 

case.     We   have,  however,  examined  the  record  with  care, 

and  we  find  no  reason  for  disturbing  the  judgment  of  the 

district  court;  and  it  is  therefore 

Affibmbd. 
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Vaughn  v.  Smith  et  al. 

1.  Statute  of  Frandfr:  promise  to  pay  another's  debt:  facts  show- 
INO  no  CONSIDERATION.  Where  plaintiff  had  a  claim  and  a  right  to  a 
mechanic*B  lien  against  M.  &  N.,  and  defendants  promised  that  if  he 
would  not  commence  proceedings,  nor  file  any  mechanic's  lien  to  secure 
his  claim,  before  a  certain  date,  they  would  pay  the  claim,  and  plaintiff 
accepted  the  proposition,  and  defendants  then  paid  part  of  the  claim, 
but  refused  to  pay  the  remainder  when  it  became  due  by  the  terms  of 
the  proposition,  but  plaintiff  neither  released  the  original  debtor  nor 
relinquished  his  right  to  a  lien,  held  that  plaintiff  parted  with  nothing 
in  consideration  of  defendants'  promise,  and  the  promise,  being  to  pay 
the  debt  of  another,  and.  not  being  in  writing,  was  within  the  statute  of 
frauds,  and  could  not  be  established  by  oral  testimony. 

Appeal  from   Union  District  Court. 

Friday,  March  20. 

Thb  plaintiff  claims  to  recover  for  work  and  labor  done  in 
the  construction  of  the  Leon,  Mt.  Ayr  &  Southwestern  Rail- 
road. The  defendants,  C.  H.  Smith  &  Co.,  were  the  con- 
tractors. They  sublet  a  portion  of  the  work  to  McPherson 
&  Neely,  who  sublet  to  the  plaintiff.  McPherson  &  Neely 
are  indebted  to  the  plaintiff  for  the  work  so  done.  The  plaint- 
iff in  this  action  seeks  to  recover  of  Smith  &  Co.,  on  the  fol- 
lowing grounds  stated  in  an  amended  petition:  That  plaint- 
iff was  insisting  that  defendants,  Smith  &  Co.  and  McPher- 
son &  Neely,  should  pay  his  claim  for  labor,  as  set  out  in  his 
petition,  and  was  about  to  commence  an  action  to  recover 
the  same,  or  to  file  a  mechanic's  lien  therefor;  and  then  and 
there  C.  H.  Smith,  in  his  own  behalf,  and  in  behalf  of  C.  H. 
Smith  &  Co.,  verbally  agreed  that  if  plaintiff  would  not  com- 
mence any  proceedings,  nor  file  any  mechanic's  lien  to  secure 
his  claim,  before  October  20,  1879,  then  they,  C.  H.  Smith 
&  Co.,  would  pay  plaintiff  the  sum  of  five  hundred  dollars 
on  his  claim,  and  the  balance  of  his  claim  on  or  before 
October  21, 1879;  that  the  plaintiff  then  and  there  accepted 
the  proposition  of  said  C.  H.  Smith  &  Co.,  and  0.  H.  Smith 
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then  paid  $500  on  said  claim,  and  plaintiff,  reljing"  upon 
said  agreement,  did  not  file  his  mechanic's  lien,  nor  com- 
mence any  suit,  nntil  after  the  twentieth  day  of  October, 
1879.  Issue  was  joined  on  the  foregoing  verbal  promise, 
and  there  was  a  trial  by  jury.  Verdict  and  judgment  for  the 
plaintiff,  and  defendants  appeal. 

LaugJilin  cfe   Campbell  and    McDUl  dk  StdUvafiy   for 
appellants. 

J.  L.  Brown  ^  for  appellee. 

Seevebs,  J. — It  will  be  observed  that  the  plaintiff  did  not 
allege  in  his  petition  that,  in  consideration  of  the  promise 
of  Smith  &  Co.,  he  had  lost  his  lien,  or  that  he  had  released 
McPherson  &  Neely.  Nor  was  there  any  evidence  tending  to 
show  that  he  did  so.  On  the  contrary,  the  evidence  tended 
to  show  that  he  filed  his  lien  on  the  twenty-fourth  day  of 
October,  1879,  and  that  he  finished  his  contract  in  the  month 
of  September,  and  the  court  instructed  the  jury  that  the 
plaintiff  had  until  the  thirtieth  of  October  to  file  his  lien. 
There  was  evidence  tending  to  establish  the  promise  allied 
in  the  petition,  to  which  the  defendants.  Smith  &  Co.,  objected, 
on  the  ground  that  the  promise  was  to  "  pay  the  debt  of 
another,  and  not  in  writing; "  but  the  objection  was  overruled 
and  the  evidence  admitted,  and  the  ruling  of  the  court  is 
assigned  as  error. 

It  will  be  assumed  that  the  plaintiff  was  entitled  to  a 
mechanic's  lien  on  the  road,  and  that  he  delayed  to  file  it,  and 
to  give  the  notice  required  by  law,  until  after  the  twentieth 
day  of  October.  The  debt  for  which  the  plaintiff  could  estab- 
li&li  the  lien  was  due  from  McPherson  &  Neely.  Smith  & 
Co.  were  in  no  manner  bound  for  the  debt  prior  to  the  agree- 
ment to  pay.  Is  such  promise  within  the  statute  of  frauds? 
In  Brightman  v.  Jlicks^  108  Mass.,  246,  it  was  said  "  that 
when  property  subject  to  a  lien  is  transferred  by  the  debtor 
to  a  third  person,  the  latter  is  not  liable  to  an  action  by  the 
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creditor,  hdIbsb  he  has  made  a  direct  promise  either  to  the 
debtor  or  the  creditor  to  pay  the  debt,  and  that  such  a  prom- 
ise to  a  creditor  who  neither  gives  up  his  claim  against  the 
original  debtor,  nor  any  lien  upon  the  property,  is  a  promise 
to  answer  for  the  debt  of  another,  and  must  be  in  writing  in 
order  to  satisfy  the  statute  of  frauds."  See,  also,  Weisel  v. 
Spencey  59  Wis.,  301;  Stewart  v.  Campbell^  58  Me.,  439; 
NeUon  V,  Boyntony  ^4:  Mass.,  396;  Mallory  v.  Gillette  21 
N.  Y.,  412. 

As  the  plaintiff,  in  consideration  of  the  promise,  did  not 
waive  his  lien,  we  are  of  the  opinion  that  there  was  no  new 
and  independent  consideration  for  the  promise,  and  that, 
therefore,  it  is  within  the  statute  of  frauds.  The  court,  there- 
fore, erred  in  the  admission  of  oral  evidence  to  establish  the 
promise,  and  in  refusing  to  grant  a  new  trial  on  the  ground 
that  the  evidence  was  insufficient  to  sustain  the  verdict. 
There  was  evidence  tending  to  show  that  Smith  &  Co.  had 
given  a  bond  to  the  railway  company  "  as  a  protection  against 
all  liens  filed,"  and  counsel  for  the  appellee  insist  that,  this 
being  so,  the  debt  Smith  &  Co.  promised  to  pay  was  their 
own,  and  therefore  the  promise  is  not  within  the  statute.  It 
is  said  that  the  plaintiff  could  have  maintained  an  action  on 
the  bond  under  the  rule  established  in  Jordan  v.  Kavanagh^ 
63  Iowa,  152,  and  Baker  v.  Bryan^  64  Id.,  561. 

It  is  sufficient  to  say  that  the  bond  is  not  before  us,  nor  do 
we  know  its  terms  and  conditions.  "We  cannot  say  that  the 
plaintiff  could  maintain  an  action  thereon,  nor  can  we  see, 
under  the  authorities  above  cited,  that  tliis  fact  is  material, 
unless  the  plaintiff,  in  consideration  of  the  promise,  released 
or  thereby  lost  his  lien  or  right  of  action  on  the  bond. 

Revebsed. 
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flslSI  Baxter  &  Rule  v.  Bishop  bt  al. 

112    28l| 

1.  Contract  by  Letter:  what  nbcbssabt  to  constitutk.  To  consti- 
tute a  contract  by  correspondence,  one  letter  mast  contain  a  distinct 
proposition,  and  the  answer  mast  be  an  unqualified  acceptance.  Ilie 
evidence  in  this  case  (see  opinion)  does  not  establish  such  a  ccmtract. 

Appeal  from  Ida  District  Coturt. 

Friday,  Mabch  20. 

Thb  plaintiffs  brought  this,  their  action  in  attachment, 
against  the  defendant  Bishop,  and  garnished  the  defendant 
Williams,  who  had  money  in  his  hands  realized  upon  a  sale  of 
cattle  and  hogs  belonging  to  Bishop.  Palmer  &  Richman  in- 
tervened, setting  up  a  claim  upon  the  money.  The  cause  as 
between  the  plaintiffs  and  intervenors  came  on  for  trial  as  an 
action  in  equity,  and  a  decree  was  rendered  dismissing  the 
petition  in  interyention  as  against  the  plaintiffs.  The  inter- 
veners appeal. 

John  S.  Monh^  for  appellants. 

Rollins  da  Bradshaw^  for  appellees. 

Adams,  J. — The  intervenors  averred,  in  substance,  in  their 
petition  in  intervention,  that  prior  to  January  1,  1883,  they 
were  engaged  in  business  as  commission  men  in  the  city  of 
Chicago;  that  in  the  latter  part  of  1882  they,  as  commission 
men,  advanced  money  to  the  defendant,  Bishop,  with  which  to 
buy  cattle  and  hogs  for  their  mutual  benefit, — such  cattle  and 
hogs  to  be  assigned  to  them  at  their  place  of  business  in 
Chicago;  that  Bishop  used  the  money  advanced  by  them  in 
buying  cattle  and  hogs,  which  were  not  shipped  to  them,  but 
sold,  and  the  proceeds  constituted  the  fund  in  controversy. 
They  averred,  in  substance,  that  they  had  an  equitable  lien 
upon  the  cattle  and  hogs  by  virtue  of  their  advancement  of 
the  money  to  purchase  them,  and  by  virtue  of  the  agreement 
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that  they  should  be  assigned  to  the  interveners  at  their  place 
of  basiness,  and  that  the  plaintiffs  had  notice  of  the  interve- 
ners' lien;  and  that  they  have  an  equitable  right  to  the  fund 
derived  from  the  proceeds,  superior  to  the  plaintiffs'  attach- 
ment 

The  plaintiffs,  for  answer  to  the  petition  in  interventioij, 
denied  that  there  was  any  agreement  on  the  part  of  Bishop 
to  assign  the  cattle  and  hogs  to  the  interveners. 

Several  interesting  questions  of  law  are  discussed  by  coun- 
sel in  their  argument,  but,  in  the  view  which  we  have 
taken  of  the  case,  it  will  be  sufficient  for  its  disposition  to 
determine  a  single  question  of  fact.  Does  the  evidence  show 
an  agreement  on  the  part  of  Bishop  to  assign  the  cattle  and 
hogs  to  the  interveners?  We  liave  examined  the  evidence 
with  care,  and  we  have  to  say  that  we  think  that  it  fails  to 
show  such  agreement.  The  evidence  upon  this  point  is  very 
brief,  and  we  will  set  it  out  in  full.  On  November  1,  1882, 
Bishop  wrote  to  the  interveners  in  these  words:  "  Deab  Sirs: 
Are  you  still  willing  to  hold  good  your  former  proposition 
to  honor  draft  for  me  for  one-half  cost  car  of  stock  in  advance? 
Hogs  will  be  the  principal  shipment."  The  agreement  relied 
upon  by  the  interveners  is  alleged  to  be  in  writing,  and  com- 
posed of  the  letter  above  set  out,  and  the  interveners'  reply 
thereto.  But  the  letter  in  reply  was  not  introduced  in  evi- 
dence. One  of  the  interveners  testified  as  a  witness,  but  tes- 
tified merely  that  Bishop's  letter  was  replied  to.  Bishop, 
however,  testified  in  these  words:  "  They  accepted  the  prop- 
osition in  a  letter  to  him.  Stock  to  be  shippedto  them;  I 
purchased  with  money."  This  is  all  the  evidence  there  is  as 
to  the  contents  of  the  writings  which  the  interveners  rely 
upon  as  constituting  the  agreement  between  them  and 
Bishop.  Contracts  may  be  made  by  correspondence,  but  to 
constitute  a  contract  by  correspondence  one  letter  must  con- 
tain a  distinct  proposition,  and  the  answer  must  be  an  unqual- 
ified acceptance.  1  Pars.  Cont,  476;  Va^sar  v.  Camp^  11 
N.  r.,  441. 
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Now  it  seems  to  us  impossible  to  find  a  contract  from  what 
is  contained  in  Bishop's  letter,  and  from  anything  that  is 
shown  in  relation  to  the  intervenors'  reply  thereto.  In  the 
first  place,  Bishop's  letter  does  not  contain  any  proposition. 
It  refers  to  a  former  proposition  by  the  intervenors  to  honor 
Bishop's  draft.  If  there  was  anything  to  be  done  by  Bishop, 
he  was  yet  to  be  bonnd,  either  by  some  distinct  proposition 
as  to  what  lie  would  do,  and  by  acceptance  thereof  by  the 
intervenors,  or  by  a  proposition  on  their  part  and  acceptance 
by  Bishop.  This  transaction,  so  far  as  the  written  part  is 
concerned,  never  seems  to  have  gone  beyond  a  proposition 
contained  in  the  interveners'  reply.  There  is  no  pretense 
that  Bishop  ever  accepted  the  proposition  in  writing.  What 
obligation,  if  any,  arose  on  Bishop's  part  by  implication  from 
what  was  done,  we  need  not  enquire.  The  intervenors  not 
only  declared  upon  a  written  agreement,  but  they  declared 
that  Bishop's  letter  and  their  reply  constituted  the  agree- 
ment. We  are  not  able  to  hold  that  those  writings  consti- 
tuted an  agreement,  and  the  judgment  must  be 

Affibmed. 


LowBTE,  Bowman  &  Boybr  v.  Rtlakd  &  Tboutmak  et  al. 

1.  Will:  construction:  life-estate  ob  fee-simple.  The  following 
language  used  in  a  will:  **  I  will,  devise  and  bequeath  all  the  residue 
of  my  estate  to  my  wife,  Cynthia  A.  T.;  that  is  to  say,  subject  totiie 
payment  of  my  debts,  and  the  legacies  heretofore  named  to  the  childres 
of  my  first  wife,  Hannah  T.,  deceased.  I  give  and  devise  to  my  present 
wife,  Cynthia  A.,  all  my  estate,  and  all  of  which  I  may  die  seized  or 
possessed,  to  be  by  her  held,  owned  and  possessed  during  her  natural 
life;  and  at  her  death  it  is  my  will,  wish  and  desire  that  it  shall  descend 
to  her  own  children,  S.  S.  T.  and  A.  T.,  share  and  share  alike;  and  I 
hereby  will  and  bequeath  it  to  them,  subject  to  the  devise  hereinbefore 
made  to  my  said  wife,  Cynthia  A.,  and  subject  to  all  just  rights  by  vir- 
tue of  such  devise,''— ^f^  to  give  to  Cynthia  A.  only  a  life^^state  in  the 
property. 

Appeal  from  Van  Buren  Circuit  Court. 

FbIDAY,   MABOfi   20. 
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The  plaintiffs  brought  this,  their  action  in  attachment, 
against  the  defendants  Kyland  &  Troatman,  and  levied  upon 
certain  real  estate  in  the  town  of  Bonaparte,  Van  Buren 
county.  Cynthia  A.  Troutman  intervened,  claiming  to  be 
the  owner  in  fee-simple  of  the  property  levied  on.  Her  claim, 
as  shown  by  her  petition,  was  based  upon  the  will  of  her 
deceased  husband,  G.  W.  Troutman,  who  died  seized  of  the 
property  in  question.  The  plaintiffs  demurred  to  her  peti- 
tion in  intervention,  and  the  court  sustained  the  demurrer. 
She  elected  to  stand  upon  her  petition,  and  judgment  was 
rendered  against  her.     She  appeals. 

Zea,  Wherry  <&  Walker^  for  appellant. 

Craig^  Collier  <&  Craig  and  G.  W.  Adams^  for  appellees. 

Adams,  J. — ^The  question  presented  is  as  to  the  construction 
which  should  be  placed  upon  G.  W.  Troutman's  will.  Tho 
intervener  was  made  a  devisee,  and  it  is  conceded  that  under 
the  will  she  took  an  interest  in  the  property,  and  the  ques- 
tion presented  is  as  to  whether  she  took  a  life-estate  or  a 
title  in  fee-simple.  She  contends  that  she  took  a  title  in 
iee-simple.  The  part  of  the  will  upon  which  it  is  neces- 
sary to  put  a  construction  is  in  these  words:  « I  will,  devise 
and  bequeath  all  the  residue  of  my  estate  to  my  wife,  Cyn- 
thia A.  Troutman ;  that  is  tu  say,  subject  to  the  payment  of 
my  debts,  and  the  legacies  hereinbefore  named  to  the  chil- 
dren or  heirs  of  my  first  wife,  Hannah  Troutman,  deceased. 
I  give  and  devise  to  my  present  wife,  Cynthia  A.,  all  my 
estate,  and  all  of  which  I  may  die  seized  or  possessed,  to  be 
by  her  held,  owned  and  possessed  during  her  natural  life; 
and  at  her  death  it  is  my  will,  wish  and  desire  that  it  shall 
descend  to  her  own  children,  Stephen  Scott  Troutman  and 
Albert  Troutman,  share  and  share  alike;  and  I  hereby  will 
and  bequeath  it  to  them,  subject  to  the  devise  hereinbefore 
made  to  my  said  wife,  Cynthia  A.,  and  subject  to  all  her  just 
rights  by  virtue  of  such  devise.*' 
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The  words,  "  I  will,  devise  and  bequeath  all  the  residne  of 
ray  estate  to  ray  wife,  Cynthia  A.  Troutman,"  would,  if  taken 
alone,  be  sufficient  to  give  her  a  fee-simple  title.  We  say 
further  that  if  these  words  could  have  no  other  meaning,  we 
might  feel  constrained  to  give  them  that  meaning,  notwith- 
standing the  qualifying  words  which  follow.  It  has  been 
held,  for  instance,  that  where  the  first  taker  has  power  to  dis- 
pose of  the  property,  he  must  be  considered  the  absolute 
owner,  notwithstanding  any  provision  there  may  be  for  a 
limitation  over.  The  power  to  dispose  of  the  property  is 
inconsistent  with  any  other  than  an  absolute  ownership. 
But  the  words,  « I  will,  devise  and  bequeath,"  might  give  a 
qualified  ownership,  and  will  be  held  as  giving  only  such,  if 
the  context  is  such  as  to  show  that  such  was  the  testators 
intent.  In  the  case  at  bar,  the  testator  seemed  desirous  of 
providing  that  the  devisee  should  not  have  power  to  dispose 
of  the  property.  It  was  given  to  her  to  be  "  held,  owned 
and  possessed  during  her  natural  life."  It  is  true  that  these 
words  are  followed  by  a  provision  that  the  property  shall  at 
her  death  descend  to  her  children,  and  strictly,  if  she  took 
only  a  life-estate,  nothing  could  at  the  time  of  her  death 
descend  to  her  children.  But  it  is  manifest,  taking  the  will 
all  together,  that  the  testator  did  not  use  the  word  «'  descend  " 
with  technical  accuracy,  meaning,  doubtless,  merely  that  at 
the  death  of  his  wife  the  right  of  possession  and  enjoyment 
should  pass  to  the  children,  and  their  ownership  should  th^ 
become  unqualified. 

We  reach  the  conclusion,  then,  that  none  of  the  words  used 
are  necessarily  inconsistent  with  the  idea  that  the  testator's 
intention  was  to  give  his  wife  a  life-estate.  This  being  so, 
we  are  at  liberty  to  give  full  force  to  the  provision  whereby 
the  testator  devised  the  property  to  his  children,  subject  to 
the  devise  made  to  his  wife.  We  think  that  her  petition  in 
intervention  failed  to  show  that  she  was  the  owner  in  fee- 
simple,  as  she  claimed  to  be,  and  that  the  demurrer  was 
properly  sustained.  Affikmed. 
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RiOHASDS  y.    LOUNBSBUBT. 

1.  Fraotioe  in  Supreme  Court:  evidence  taken  in  short-hand: 
HOW  CERTIFIED.  Evidence  taken  in  short-hand  can  become  the  written 
evidence,  for  the  purpose  of  an  appeal,  only  when  it  is  translated,  and  the 
translation  is  certified  by  the  reporter.  (Code,  §  3777.)  The  certificate 
of  the  judge,  who  cannot  read  the  short-hand  notes,  that  they  show  all 
the  evidence  offSered  and  received,  cannot  give  them  the  character  of 
written  evidence. 

Appeal  from  Jasper  Circuit  Court. 

Friday,  March  20. 

This  action  was  brought  at  law  to  recover  upon  a  written 
contract.  Upon  motion  of  defendant  the  cause  was,  against 
plaintiff's  objection,  transferred  to  the  chancery  docket. 
Upon  a  trial  on  the  merits,  a  judgment  was  rendered  for 
plaiutiff.     Defendant  appeals. 

Alanson  ClarJc^  for  appellant. 

Winslow  (&  Varnum^  for  appellee. 

Beck,  Ch.  J. — Plaintiff  moves  to  strike  the  evidence 
in  this  case.  It  is  shown  by  an  amended  abstract  filed  by 
plaintiff,  which  is  not  denied  by  defendant,  that  the  evidence 
was  taken  by  a  short-hand  reporter,  and  his  notes  were  filed 
in  the  case.  The  court  gave  a  bill  of  exceptions,  which  shows 
that  the  notes  of  the  reporter  correctly  show,  with  the 
exhibits,  all  the  evidence  offered,  and  all  the  evidence  i*eceived 
at  the  time.  But  there  is  no  certificate  of  thfe  court  or  judge 
to  the  transcript  of  the  notes.  The  reportei;  does  not  certify 
to  the  translation  of  the  notes.  We  think,  by  reason  of  this 
fact,  the  evidence  cannot  be  considered  here.  Surely  the 
reporter,  who  probably  alone  can  correctly  read  the  notes, 
ought  to  certify  to  the  translation;  and  the  certificate  of  the 
judge,  who  cannot  read  them,  ought  not  to  be  regarded  as 
alone  sufficient.    The  statute  provides  that  the  notes  <<  may 
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be  referred  to  in  any  bill  of  exceptions,  and  when  transcribed 
and  certified^  shall  be  inserted  therein  on  appeal."  Code,  § 
3777.  This  language  evidently  contemplates  the  certification 
of  the  transcript  or  translation  of  the  notes.  Boss  v.  Loomis^ 
64  Iowa,  432,  is  in  harmony  with  this  conclusion,  holding 
that  a  translation  of  the  notes,  certified  by  the  reporter,  suf- 
ficiently presented  the  evidence.  It  is  plain  that  the  certifi- 
cate of  the  judge,  who  cannot  read  the  notes,  cannot  give 
them  the  character  of  written  evidence  in  the  case.  Evidence 
taken  in  short-hand  can  only  become  the  written  evidence 
when  translated,  and  the  translation  is  certified  to  by  the 
reporter. 

We  think  the  paotion  of  the  plaintiff  to  strike  the  evidence 
ought  to  be  sustained.  This  ends  the  case,  as  there  are  no 
errors  assigned,  and,  indeed,  none  are  argued,  except  those 
based  upon  the  evidence.  The  judgment  of  the  circuit  court 
must  be 

A.FFIBliBD. 


Pbery  v.  Congee  &  Norris. 

1.  Appeal  from  Ju8tice*8  Court:  jubisdiction  of  circuit  coubt: 
▲mount  in  contbovbbst.  a  caase  appealed  from  a  jostice^s  court 
stands  in  the  circuit  court,  as  to  the  amount  in  controversy,  just  as  it  did 
in  the  justice's  court.  (Code,  §  3590).  So,  where  the  action  was  for 
$24.50,  and  there  was  a  counter-claim  for  $30,  and  upon  trial  the  only 
judgment  rendered  by  the  justice  was  against  plaintiff  for  costs,  from 
which  he  appealed,  held  that  the  amount  in  controversy  was  that  shown 
by  the  pleadings,  and  not  the  amount  of  the  judgment,  and  that,  the 
amount  in  controversy  being  mora  than  $25,  the  circuit  court  had  joris- 
diction  of  the  appeal,  under  §  3575  of  the  Code. 

Appeal  from  Poweshiek  Circuit  Court. 
Friday,  March  20. 
This  action  was  originally  commenced  before  a  justice  of 


Digitized  byLjOOQlC 


MARCH  TERM,  1885.  589 

Perry  v.  Conger  &  Noiris. 

the  peace,  where  judgment  was  rendered  against  plaintiffs, 
who  appealed  to  the  circuit  court.  On  motion  of  defendants 
the  circuit  court  dismissed  the  appeal,  upon  the  ground  that 
the  amount  in  controversy  did  not  exceed  $25.  The  plaint- 
iff appeals  to  this  court. 

Haines  (&  ZymaUy  for  appellant. 

William  H.  Brigga^  for  appellee. 

Beok,  On.  J. — I.  The  amount  in  controversy,  as  shown 
by  the  pleadings,  being  less  than  $100,  the  cause  is  brought 
here  upon  a  certificate  presenting  the  following  question  of 
law  for  determination:  "Where  plaintiff  brings  an  action 
before  a  justice  of  the  peace,  asking  judgment  for  24  and 
50-100  dollars,  as  the  value  of  property  converted  by 
defendants,  and  defendants  answer  by  general  denial,  and  also 
plead  a  counter-claim  for  services  rendered  plaintiff  to  the 
value  of  thirty  dollars,  for  which  sum  defendants  ask  judg- 
ment, which  counter-claiiji  is  denied  by  plaintiff,  and  on  the 
trial  the  justice  renders  judgment  against  plaintiff  for  costs, 
from  which  judgment  plaintiff  appeals,  and  in  the  circuit 
court  defendants  move  to  dismiss  the  appeal  on  the  ground 
that  the  amount  in  controversy  does  not  exceed  twenty- 
five  dollars,  is  the  plaintiff  entitled  to  an  appeal  under  sec- 
tion 3575  of  the  Code,  and  has  the  circuit  court  jurisdiction 
of  the  appeal?" 

II.  Code,  §  3575,  provides  that  "no  appeal  shall  be 
allowed  in  any  case  (froiiji  a  justice  of  the  peace)  when  the 
amount  in  controversy  does  not  exceed  twenty-five  dollars." 
It  cannot  be  doubted  that  the  amount  in  controversy  in  the 
case,  before  the  judgment  was  rendered,  was  more  than  •^ 
twenty-five  dollars.  The  defendants  denied  the  right  of 
plaintiff  to  recover  upon  his  cause  of  action,  and  claimed  to 
recover  thirty  dollars  upon  their  counter-claim.  Clearly 
thirty  dollars  were  in  controversy,  if  not  more. 

"  An  appeal  brings  up  a  case  for  trial  upon  the  merits,  and 
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for  no  other  purpose."  Code,  §  3590.  The  trial,  of  coorse, 
is  upon  all  issues  raised  by  the  pleadings.  The  case,  there- 
fore, stood  upon  the  appeal,  as  to  the  amount  in  controversy, 
just  as  it  did  before  the  justice  of  the  peace.  In  each  court 
the  defendant  could  have  recovered  a  judgment  for  thirty  dol- 
lars. By  appealing,  the  plaintiff  recognized  the  right  of 
defendant  to  recover  such  a  judgment  in  the  circuit  court,  if 
.the  proof  should  demand  it.  Lundak  v.  The  Chicago  <&  JT. 
W.  R^y  Co.j  ante  p.  473.  It  therefore  clearly  appears  that 
the  amount  in  controversy,  both  before  and  after  the  appeal 
from  the  justice  of  the  peace,  exceeded  twenty-five  dollars. 
It  is  our  opinion  that  the  circuit  court  erred  in  dismissing 
the  appeal. 

Revsrsed. 


The  Ind.  Dist.  of  Mount  Vernon   v.  The  Ind.  Dist.  of 
Harris  Grove  et  al. 

1.  Independent  School  Districts:    dirbctors  cannot   chaxgb 

boundaries  of.    Eason  v,  Douglass,  55  Iowa,  890,  followed. 

2.  Fraotioe  in  Supreme  Court :  rights  of  afpellrb.    One  who  bas 

not  appealed  cannot  be  heard  to  object  to  any  part  of  the  jadgmeni 
appealed  from. 

Appeal  from,  Harriaon  District  Court. 

Friday,  March  20. 

In  1873  the  boundaries  of  the  plaintiff  and  defendant  dis- 
'  tricts  were  changed  by  the  action  and  concurrence  of  their 
respective  bostrds  of  directors.  The  plaintiff  claims  that  such 
action  is  void,  because  no  such  power  has  been  conferred  by 
statute  on  the  directors  of  independent  districts.  The  defend- 
ant has  received  certain  taxes  levied  on  the  territory  set  over 
to  it  by  such  change  of  boundaries^  and  the  plaintiff  brought 
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this  action  to  recover  the  same.  The  defendant  pleaded  a 
counter-claim,  for  the  tuition  of  certain  children  who  attended 
school  in  the  defendant  district,  for  whose  tuition  the  plaintiff 
was  bound  to  pay.  Trial  to  the  court,  and  a  judgment  ren- 
dered that  the  plaintiff  was  entitled  to  recover  the  taxes,  and 
also  that  defendant  was  entitled  to  recover  on  its  counter- 
claim.    The  defendant  appeals. 

J.  W.  Barnhart^  for  appellants. 

Smith  c&  Clydey  for  appellee. 

Seevebs,  J. — The  principal  question  presented  in  the 
record  was  determined  by  this  court  in  Ea%on  v.  DouglasSy 
55  Iowa,  390.  Following  that  case,  the  judgment  of  the  dis- 
trict court  must  be  affirmed.  Counsel  for  the  appellee  insist 
that  the  court  erred  in  finding  for  the  defendants  on  the 
counter-claim.  It  is  sufficient  to  say  that  the  plaintiff  has 
not  appealed,  and  that  the  appellant  is  content  with  the  find- 
ing on  the  counter-claim,  in  the  event  the  judgment  of  the 
district  court  is  affirmed  on  the  other  branch  of  the  case. 

Affismed. 


Ponnus  V.  "Winebbenneb.     (Two  cases.) 

1.  Constitational  Law:  Chap.  148,  laws  of  1884.    Littleton  v.  FriU^ 
antef  p.  488,  followed. 

Appeal  from  Marshall  District  Court. 

Fbiday,  Maboh  20. 

Plaintiff  brought  these  actiotis  to  restrain  the  defendant 
from  carrying  on  the  business  of  selling  intoxicating  liquors 
in  a  building  and  place  occupied  by  him  as  a  saloon,  in  the 
city  of  Marshalltown.     The  petitions  were  presented  to  the 
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judge  of  the  district  court,  who,  after  notice  to  defendant 
and  a  hearing  thereon,  granted  a  temporary  injunction  restrain- 
ing defendant  from  carrying  on  said  business,  and  from  this 
order  defendant  appeals. 

Parker  &  Childs^  for  appellant 

Caswell  i&  MeeJceTy  for  appellee. 

Ebbd,  J. — ^The  cases  are  in  all  respects  like  that  of  ZiUU- 
ton  V.  JPritZy  ante^  p.  488,  and,  following  that  case,  the 
judgments  appealed  from  are 

Affismed. 
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THE  STATE  OF  IOWA, 


DAVENPORT,  APRIL  TERM,  A.  D.  1885, 

IN  THE  THIRTY-NINTH    YBAB  OP  THK  8TATB. 


PRESENT: 

Hon.  JOSEPH  M.  BECK,  CHIEF   JUSTICE. 
•'      AUSTIN  ADAMS. 
•'      WILLIAM  H.  SEEVERS, 
••      JOSEPH    R.  REED. 
••      JAMES  H.  ROTHROCK. 


Judges. 


FOROHEIMER    &    Co.    V.    StEWART. 

1.  Sale:DELiYEBTTO  carrieir:  bill  of  lading  to  vendor:  absion- 

JfENT  TO  and  payment  BY  VENDER  WHILE  GOODS  ARE  IN  TRANSITU : 

WHEN  TITLE  PASSES:  RISK  OP  DAiCAGB.  Wherp  a  vendor  delivered 
goods  to  a  carrier  for  transportation,  and  took  a  bill  of  lading  to  him- 
self, which  he  endorsed  in  blank,  and  attached  to  a  sight  draft  on  the 
vendees,  and  then  deposited  the  bill  of  lading  with  the  draft  in  the  bank, 
and  got  credit  on  his  bank  account  for  the  amount  of  the  draft,  and,  the 
draft  and  bill  of  lading  being  forwarded,  the  vendees  paid  the  draft  and. 
accepted  the  endorsed  bill  of  lading  while  the  goods  were  yet  in  transitu, 
held  that  the  goods  were  not  delivered,  and  that  the  title  did  not  pass, 
until  the  bill  of  lading  had  been  delivered  to  the  vendees;  but  that,  after 
that  time,  in  the  absence  of  a  contract  to  the  contrary,  the  risk  of  dam- 
age to  the  goods  by  the  elements  was  assumed  by  the  vendees. 
Vol.  LXV— 38 


«6  598 
86  M7 


65  6931 
131  262| 


66 
134 


Digitized  byLjOOQlC 


594  SUPREME  COURT  OF  IOWA, 

Forcheimer  &'Co.  t.  Stewart. 


Z.   :  OP   GOODS   BY    AGENT  TO   BK   DELIVEREI):    WAKRANTT    AS    TO 

quality:  PACT8  CONSTITUTING.  Where  defendant,  in  Coancil  BI11& 
Iowa,  appointed  u  broker  in  Mobile,  Alabama,  to  sell  hams,  and  tbe 
agent  took  plaintiffs'  order  for  '*  choice,  sugar-cured,  canyassed  hams,'* 
and  plaintiffs  had  no  opportunity  to  inspect  the  hams,  bat  they  were  to 
be  shipped  from  Council  Bluffs,  and  defendant  shipped  the  same  aad 
demanded  and  received  payment  therefor  while  they  were  in  transit, 
Jield  that  the  facts  amounted  to  a  warranty  that  the  hams  shipped  were 
•*  choice,  sugar- cured,  canvassed  hams/' 

Appeal  from  Pottawattamie  District  Cmirt. 

Tuesday,  April  7. 

Action  to  recover  upon  an  alleged  breach  of  warranty  in  a 
contract  of  sale  of  a  certain  lot  of  hams.  There  was  a  trial 
to  a  jury,  and  verdict  and  judgment  were  rendered  for  the 
defendant.     The  plaintiffs  appeal. 

Sims  d6  Cadwell^  for  appellants. 

Sapp  c6  Posey ^  for  appellee. 

Adams,  J. — The  plaintiffs  are  provision  dealers  residing 
and  doing  business  in  the  city  of  Mobile,  Alabama.  The 
defendant  is  a  pork-packer  residing  and  doing  business  in 
the  city  of  Council  Bluffs,  Iowa.  In  August,  1881,  he 
entered  into  a  contract  through  his  broker,  one  O.  Wilson, 
located  at  Mobile,  for  the  sale  of  a  large  quantity  of  hams, 
and  shipped  the  same  on  the  nineteenth  day  of  that  mouth. 
The  hams  arrived  in  Mobile  in  due  course  of  transporta- 
tion, and  in  about  ten  days.  The  plaintiffs  had  paid  for  them 
on  the  twenty-fourth  of  that  month,  and  while  the  same  were 
in  transit.  They  aver  that  they  purchased  the  hams  as 
"  choice,  sugar-cured,  canvassed  hams,"  and  that  when  the 
same  were  delivered  to  them  they  were  unsound,  tainted  and 
unmerchantable.  They  introduced  evidence  tending  to  show 
that  the  hams,  without  their  fault  and  without  the  fault  of  the 
carrier,  had,  upon  their  arrival  at  Mobile,  become  sour,  tainted 
and  skippeiy.     They  also  introduced  expert  evidence  tending 
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to  show  that  hams  properly  cured,  and  properly  treated  after- 
wards, will  keep  through  the  summer  months,  and  that,  too, 
though  transported  to  a  southern  market  like  Mobile;  and 
that  if  they  are  choice  hams  they  will  keep  even  longer  than 
that. 

The  defen«lant,  on  the  other  hand,  introduced  evidence 
tending  to  show  that  the  hams  were  properly  cured,  and 
were  in  good  condition  when  shipped  at  Council  Bluffs. 
As  to  when,  if  at  all,  the  hams  became  unsound,  there  was 
no  direct  evidence  whatever.  As  will  be  seen,  it  became 
important  to  determine  with  what  warranty,  if  any,  the  hams 
were  sold  and  delivered,  and  if  with  a  warranty,  whether  the 
hams  delivered  were  of  the  quality  warranted  at  the  time 
they  were  delivered;  and  in  this  inquiry  it  will  be  seen  that 
there  was  involved  another,  and  that  is  as  to  the  time  when 
the  hams  shouJd  be  deemed  to  have  been  delivered.  The 
plaintiffs  contend  that  there  was  an  express  warranty  that  the 
hams  were  choice,  sugar-cured,  canvassed  hams.  The  defend- 
ant denied  that  there  was  any  express  warranty.  Again, 
the  plaintiffs  contend  that  the  delivery  to  them  took  place 
when  the  hams  were  received  by  them  from  the  carrier  at 
Mobile.  The  defendant  contends  that  the  delivery  to  them 
took  place  when  the  hams  were  delivered  to  the  carrier  at 
Council  Bluffs.  Respecting  this  matter  of  delivery,  the 
undisputed  fact  appears  to  be  that  the  defendant  took  from 
the  carrier  a  bill  of  lading,  or  shipping  receipt,  in  his  own 
name,  whereby  the  hams  were  made  deliverable  to  him  or  his 
order.  This  bill  of  lading  the  defendant  indorsed  in  blank; 
to  it  he  attached  a  sight  draft,  which  he  drew  upon  the  plaint- 
iffs, for  the  purchase  price  of  the  hams,  and  delivered  the 
same  to  his  banker  in  Council  Bluffs  in  the  usual  way  of 
such  business,  and  received  credit  therefor  in  his  bank 
account.  The  draft  and  bill  of  lading  were  forwarded  by  the 
bank  to  its  correspondent  in  Mobile,  and  by  the  latter  were 
presented  to  the  plaintiffs,  who,  after  some  hesitation  and 
negotiation,  paid  the  draft  and  received  the  bill  of  lading. 
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I.     Upon  this  state  of  facts  the  court  instructed  tbe  jury 

in  these  words:     "When  the  bill  of  lading  was  delivered  to 

1.  8ALE:de-      *'*^  plaintiffs,   the  property  in   the  merchandise 

rier7bmo?^'  was  vested  in  them,  and  the  carrier  who  had  :t  in 

dor:°^?gif-"'  possession  for  transportation  was  their  agent,  and 

paymeut  by     the  delivery  of  tlie  ffoods  was  completed  at  tliat 

vendee  while     ,  i     i        .  .  i  •       » 

ffoodsintraa-  time,  and  the  inquiry  must  be  whether  at  that 

situ:  when  '  i       .^ 

riskofdam-     ^'*^^  ^^^  goocls  Corresponded  in  quality  with   the 
^®*  warranty."      The   giving   of  this  instruction    is 

assigned  as  error.  Where  the  shipper  retains  the  right  of 
disposing  of  the  property  while  in  the  hands  of  the  carrier, 
there  is,  of  course,  no  delivery  to  the  consignee.  The  object, 
usually,  which  the  shipper  has  in  taking  the  bill  of  lading  in 
his  own  name,  when  he  does  so,  is  to  enable  him  to  retain 
such  right.  What  the  defendant's  object  was,  there  can  be 
no  doubt.  He  proceeded  at  once  to  transfer  the  bill  of  lading 
to  the  bank  as  security  for  the  draft,  the  amount  of  which 
was  credited  to  him  in  his  bank  account.  There  was,  then, 
no  delivery  made  to  the  plaintiffs  by  delivery  to  the  carrier 
at  Council  Bluffs.  The  rule  is  very  clearly  expressed  in 
MerchantH^  Nat,  Bank  v.  Bangs^  102  Mass.,  295.  Colt,  J., 
said:  *'If  the  bill  of  lading,  or  other  written  evidence  of 
the  delivery  to  the  carrier,  be  taken  in  the  name  of  the  con- 
signee, or  be  transferred  to  him  by  endorsement,  the  strongest 
proof  is  afforded  of  an  intention  to  transfer  an  absolute  title 
to  the  vendee.  But  the  vendor  may  retain  his  hold  upon  the 
goods  to  secure  the  payment  of  the  price,  although  he  puts 
them  in  the  course  of  transportation  to  the  place  of  destina- 
tion by  delivery  to  the  carrier.  The  appropriation  which  he 
then  makes  is  said  to  be  provisional  or  conditional,  lie  may 
take  the  bill  of  lading  or  carrier's  receipt  in  his  own  or  some 
agent's  name,  to  be  transferred  on  payment  of  the  price,  by 
his  own  or  his  agent's  indorsement,  to  the  purchaser,  and  in 
all  cases,  when  h3  manifests  an  intention  to  retain  this  jus 
disjpofiendiy  the  property  will  not  pass  to  the  vendee."  See. 
also,  Benj.  Sales,  §  399,  and  cases  cited. 
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Having  reached  the  conclusion  that  tbe  goods  were  not 
delivered  by  the  defendant  to  the  plaintiffs  by  delivery  to  the 
carrier  at  Council  Bluffs,  we  come  to  inquire  whether  they 
were  delivered  by  delivery  to  them,  later,  of  the  indorsed  bill 
of  lading.  In  our  opinion  they  were.  The  defendant,  from 
the  time  of  such  delivery,  had  no  right  or  interest  in  the 
goods,  and  the  Jus  disponendiy  or  right  of  disposing  of  the 
goods,  had  become  absolute  in  the  plaintiffs.  The  goods 
could  not  be  sold  nor  incumbered  by  the  defendant,  nor  prop- 
erly taken  upon  attachment  or  execution  by  his  creditors 
This  being  so,  it  would  seem  to  follow  that  the  risk  of  dam- 
age from  the  elements,  in  the  absence  of  any  agreement  to 
the  contrary,  should  be  borne  by  the  plaintiffs. 

It  is  true  that  the  plaintiffs  could  not  be  considered  as  hav- 
ing had  an  opportunity  to  inspect  the  goods  at  the  time  when 
the  transfer  was  made  to  them  of  the  bill  of  lading.  But  we 
do  not  see  how  the  plaintiffs'  inability  to  inspect  at  that  time 
could  give  the  transfer  of  the  bill  of  lading  an  effect  different 
from  what  it  otherwise  would  have  had.  The  plaintiffs  were 
not  bound  to  accept  the  transfer  at  that  time.  The  defend- 
ant had  put  the  goods  in  transit  without  a  tender  of  delivery. 
The  plaintiffs  might  unquestionably  have  withheld  payment 
of  the  draft  and  a3ceptance  of  the  bill  of  lading  until  the 
goods  reached  their  destination.  But  for  reasons  satisfactory 
to  themselves  they  preferred  to  pay  in  advance.  It  was  their 
right  to  do  so  if  they  preferred,  and  secure  whatever  advan- 
tage's there  might  be  from  such  payment  and  such  acceptance. 
But  in  securing  those  advantages  we  think  they  took  upon 
themselves  whatever  risk  there  might  be  of  damage  from  the 
elements  from  that  time  forward. 

We  ought  to  say,  in  this  connection,  that  the  plaintiffs 
claim  that  they  declined  at  first  to  pay  the  draft  and  accept 
the  bill  of  lading,  and  were  induced  to  do  so  at  the  time 
they  did  only  by  an  agreement  on  the  part  of  the  defendant 
that  he  would  protect  them,  which  agreement  they  construe 
as  meaning  that  the  defendant  would  guaranty  that  the  goods 
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should  be  laid  down  in  good  condition  at  Mobile.  Some  evi- 
dence was  introduced  for  the  purpose  of  proving  such  agree- 
ment. But  the  plaintiffs'  difficulty  is  that  they  do  Dot 
declare  upon  such  agreement.  They  barely  allude  to  it,  and 
they  seem  to  treat  it  as  a  mere  circumstance,  to  be  taken 
with  others,  as  tending  to  show  that  no  delivery  took  place 
until  the  goods  i*eached  Mobile.  But  the  agreenaent,  if  it  had 
any  effect,  merely  charged  the  defendant  with  the  risk  of  dam- 
age from  the  elements  during  the  remainder  of  the  transpor- 
tation. We  think  that  the  instruction  given  as  to  the  time 
when  delivery  took  place  was  correct,  and  that  the  plaintifis 
could  not  be  nided  by  the  agreement  referred  to,  without 
setting  the  same  up  as  a  cause  of  action. 

II.     We  come  now  to  consider  whether  there  was  evi- 
dence tending  to  show  a  special  warranty  of  these  hams.  The 

2 Qj      court  below  instructed  the  jury,  in  effect,  that 

^it  iJfbe      tl^®^^  ^^^  ^^^-     The  hams  contracted  to  be  sold 
warranty  as     Were  represented  by  the  defendant's  broker,  Wil- 
facwcoSti-    son,  to  be  ^^  choice,  sugar-cured,  canvassed  hams." 
"^'  Wilson  claimed  to  be  authorized  by  the  defend- 

ant to  contract  for  the  sale  of  such  hams,  by  a  certain  letter 
and  certain  telegram  received  by  him  from  the  defendant  A 
letter  and  a  telegram  were  introduced  in  evidence.  In  the 
letter,  under  date  of  July  11th,  being  that  in  which  the 
broker  was  employed  by  the  defendant  to  sell  hams,  the 
defendant,  in  describing  his  hams,  said:  "I  have  no  winter 
product  except  hams,  sugar-cured,  canvassed.  They  are  very 
line."  In  the  telegram  defendant  said:  **Ham8  strictly 
choice."  The  court  instructed  the  jury  in  th^e  words: 
'•  The  original  authority  which  the  defendant  gave  the  broker 
clearly  appears  to  have  been  in  writing,  and  is  contained  in 
the  defendant's  letter  to  the  broker  of  July  11th,  which  is  in 
evidence.  While  this  letter  contains  language  which  is  com- 
mendatory of  the  mercliandise,  it  does  not  contain  authority 
to  the  broker  to  sell  it  with  a  special  warranty." 

A  representation  as  to  the  quality  of  goods  by  the  use  of 
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the  word  "choice"  may  or  may  not  be  a  warranty,  according 
to  circumstances.  The  use  of  such  word  by  the  seller 
respecting  goods  which  the  buyer  was  inspecting,  or  might 
be  presumed  to  inspect,  would  not  ordinarily  be  a*  warranty. 
It  would  be  a  mere  expression  of  opinion  respecting  the 
quality,  of  which  the  buyer  should  judge  for  himself.  There 
would  be  no  end  to  litigation  if  all  words  of  commendation  used 
by  sellers  were  construed  as  warranties.  But  there  are  circum- 
stances under  which  it  is  the  right  of  both  parties  that  repre- 
sentations respecting  quality  made  by  the  seller  should  be  re- 
garded as  statements  of  fact  which  may  be  relied  upon  by  the 
buyer.  This  is  so  where  the  buyer  is  ignorant  of  the  quality, 
and  cannot  be  presumed  by  the  seller  to  inform  himself  or 
acquire  knowledge  of  it  except  through  the  representations 
of  the  seller.  But  the  question  before  us  does  not,  to  our 
mind,  involve  precisely  the  principle  above  stated.  At  the 
time  Wilson  made  the  contract  in  question,  the  goods  had  not 
been  designated.  It  was  not  a  contract  for  specific  goods  of 
the  quality  of  which  the  buyers  could  take  notice.  It  was  a 
mere  executory  contract  for  goods  of  a  certain  quality,  and 
the  seller  was  at  liberty  to  fill  it  with  any  goods  he  saw  fit, 
provided,  only,  they  were  of  the  kind  and  quality  contracted 
for.  The  case  differs  in  no  essential  respect  from  one  where 
the  buyer  makes  an  order  for  goods  of  a  certain  kind  and 
quality,  and  the  seller  accepts  the  order.  The  obligation  of 
the  seller  is  to  execute  the  contract  upon  his  part  by  a  selection 
and  delivery  of  the  goods  of  the  kind  and  quality  contracted 
for.  Such  contract  is  not  in  the  outset  a  sale  with  a  war- 
ranty; it  is  executory.  It  becomes  an  executed  sale  upon 
delivery;  and  if  the  delivery  is  made  under  circumstances 
which  preclude  inspection,  we  think  that  a  warranty  arises 
that  the  goods  are  of  the  quality  contracted  for.  If,  in  the 
case  at  bar,  the  plaintiffs  contracted  for  '*  choice,  sugar-cured, 
canvassed  hams,"  the  defendant  was  bound  to  select  and 
deliver  such.  And  when  he  drew  a  draft  against  them,  and 
caused  the  draft  to  be  presented,  and  he  accepted  payment 
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thereon  at  a  time  when  the  the  goods  were  in  transit,  we  think 
that  a  warranty  arose  that  the  goods  thus  shipped  and  drawn 
against  while  in  transit  were  of  the  quality  contracted  for. 

What  the  defendant's  communications  to  his  broker  were 
concerning  the  quality  of  hams  wiiich  he  desired  to  offer 
through  him  in  the  Mobile  market,  we  think  that  there  was 
no  doubt.  But  we  do  not  desire  to  rest  our  decision  expressly 
upon  these  communications.  It  is  enough  for  us  to  know 
that  the  defendant  constituted  him  his  agent  at  Mobile  to 
take  orders  for,  and  contract  to  sell,  hams;  and  the  order 
which  the  agent  took  from  the  plaintiffs  was  for  choice  sugar- 
cured,  canvassed  hams.  No  one  would  claim  that,  where  a 
principal  should  appoint  an  agent  to  contract  for  the  sale  of 
wheat,  and  such  agent  should  contract  for  the  sale  of  No.  1 
wheat,  the  contract  could  be  properly  executed  by  the  delivery 
of  an  inferior  grade.  An  agent  appointed  to  contract  for  the 
sale  of  hams  is  clothed  with  apparent  authority  to  contract 
fur  the  sale  of  at  least  the  usual  grades  known  in  the  market, 
and  especially  for  the  sale  of  such  a  grade  as  that  in  question, 
where  the  hams  are  to  be  shipped,  in  summer,  to  a  distant 
southern  market.  It  would  be  a  reproach  to  the  law  to  hold 
that  a  seller,  under  the  circumstances  shown,  was  not  bound  to 
fulfill  his  agent's  contract  as  made.  Neither  buyers  nor  sellers 
desire  such  rule  established  as  that  contended  for.  It  would 
go  far  towards  destroying  all  confidence  in  an  important 
mode  of  trade.  In  our  opinion,  then,  the  instruction  which 
the  court  gave,  to  the  effect  that  there  was  no  special  war- 
ittnty,  cannot  be  sustained.  Nor  do  we  think  that  the  instrnc- 
tion  given  was  without  prejudice.  It  is  true  that,  under 
other  instructions,  the  jury  must  have  found  that  the  hams 
were  merchantable  on  the  day  the  bill  of  lading  was  accepted 
by  plaintiffs.  But  the  plaintiffs  contracted  for  a  superior 
grade,  and  the  evidence  tended  strongly  to  show  thai,  if  the 
hams  had  been  of  such  a  grade,  they  would  not  have  been 
unsound,  tainted  and  skippery  on  the  day  they  arrived. 

Reversed. 
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Davis,  Gould  &  Co.  v.  Danfoeth  &  Co.  llH  125, 

1.  Sale:  upon  order  c^ivem  to  aqbnt:  patlure  of  agent  to  trans- 

mit CONDITION  AS  TO  WARRANTY:  LIABILITY  OP  PRINCIPAL.      Where 

plaintiffs'  agent,  who  was  authorized  to  take  orders  for  wagons  and  car- 
riages and  transmit  them  to  plaintiffs,  took  defendants'  order,  but 
defendants,  not  being  content  with  plaintiffs'  printed  and  published 
warranty,  demanded  a  further  warranty,  whereupon  a  warranty  was 
written  out  by  the  agent  in  duplicate,  one  copy  of  which  was  lett  with 
the  defendants,  and  the  other  of  which  the  agent  agreed  to  forward  with 
the  order  to  his  principals,  for  their  acceptance  or  rejection;  and  he  sent 
the  order,  but  failed  to  send  the  warranty,  and  plaintiffs  forwarded  the 
wagons  and  carriages  without  any  knowledge  of  the  written  warranty, 
and  the  goods  did  not  fulfill  the  conditions  thereof,  held  that  plaintiffs 
were  liable  to  the  same  extent  as  if  the  goods  had  been  sold  by  them 
upon  that  warranty. 
Adams,  J.,  dissenting, 

2.  Eridence:  written  contract:  oral  testimony  excluded:  error 

CURED.  Where  the  court  erred  in  admitting  oral  testimony  of  a  con- 
tract afterwards  reduced  to  writing,  held  that  the  error  was  not  ground 
for  reversal,  where  the  court  afterwards  instructed  the  jury  that,  if  the 
contract  was  reduced  to  writing,  no  recovery  could  be  had  on  the  oral 
statements  made  prior  to  the  writing. 

3.  Instmctions :  must  be  pertinent  to  issues.    Certain  instructions 

asked  in  this  case,  being  based  on  a  wrong  theory  of  the  issues,  were 
properly  refused. 

Appeal  from  Decatur  District  Court. 

Tuesday,  April   7. 

Plaintiffs  brought  this  action  to  recover  a  balance  alleged 
to  be  due  them  for  certain  carriages  and  wagons  sold  by  them 
to  defendants.  Defendants  admitted  the  sale  and  delivery  to 
them  of  the  property  described  in  the  petition,  but  as  a 
counter-claim  tliey  alleged  that  the  property  was  sold  by 
plaintiff  with  a  warranty  of  its  quality,  and  that  there  was  a 
failure  of  such  warranty,  whereby  they  were  damaged  in  a 
large  amount.  Defendants  recovered  on  their  counter-claim, 
and  plaintiff  appeals. 
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Brockett  <&  Young^  for  appellants. 

Laughlin  cfe  Campbell^  for  appellees. 

Reed,  J. — I.     Plaintiffs  are  engaged  in  the  business  of 

manufacturing  wagons  and  carriages  at  Cincinnati,  Ohio,  and 

1.  sale:  upon  defendants  reside  at  Mt.  Ayr,  in  this  state,  and 

agentf  failure  are  merchants  enffa^ed  in  the  purchase  and  sale 

oF agent  to  ^,  _         ^     ,  7  .  i-     ^   -   .-a 

transmit  con-  oi  goods  01  that  class.  An  agent  oi  plaintins 
uabmty  of  called  on  defendants  at  their  place  of  business, 
principal.  j^^^  solicited  them  to  make  a  purchase  from  Lis 
principal,  and  they  accordingly  executed  and  delivered  to  him 
an  order  for  the  goods  in  question.  This  order  was  sent  bj 
the  agent  to  plaintiffs  at  Cincinnati,  and  they  shipped  the 
goods  to  defendants  by  rail.  The  agent,  at  the  time  he 
received  the  order,  had  in  his  possession  plaintiffs'  printed 
catalogue  and  price-list,  in  which  was  printed  what  purported 
to  be  the  warranty  which  they  gave  in  the  sale  of  their  goods. 
This  warranty  was  shown  to  defendants;  but  their  claim  is 
that  they  did  not  purchase  the  goods  in  question  under  this 
warranty,  but  that  the  agent,  at  the  time  the  order  was  given, 
gave  them  a  written  warranty  of  the  quality  of  the  goods, 
which  was  much  broader  in  its  terms  than  the  printed  war- 
ranty contained  in  the  catalogue. 

The  evidence  shows,  without  any  conflict,  that  defendants 
were  unwilling  to  purchase  the  goods  with  the  warranty  con- 
tained in  the  catalogue,  and  that  the  agent  proposed  to  write 
out  and  transmit  to  plaintiffs  with  the  order  a  warranty  of  the 
quality  of  the  goods  which  would  be  satisfactory  to  defendants; 
and  this  was  assented  to,  and  the  agent  accordingly  did  write 
such  warranty  in  duplicate,  and  left  one  copy  with  defendant*, 
and  promised  to  transmit  the  other  copy,  with  the  order,  to 
plaintiffs;  and  it  was  agreed  between  the  agent  and  defend- 
ants that  the  order  and  warranty  should  be  subject  to  plaint- 
iff's' approval  and  acceptance,  and  that  if  they  accepted  the 
order  the  goods  should  be  sold  under  said  written  warranty. 
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The  agent,  however,  did  not  transmit  the  written  instrnment, 
but  sent  the  order  alone.  It  is  shown  that  the  agent  had 
power  to  solicit  orders  for  goods  and  transmit  them  to  plaint- 
iffs, but  it  does  not  appear  that  he  had  authority  to  make 
sales  of  goods.  It  does  not  appear  that  defendants  had  any 
knowledge  that  the  agent  had  not  sent  the  written  warranty 
with  the  order,  until  after  they  had  received  the  goods  and 
disposed  of  a  portion  of  them. 

Plaintiffs  objected  to  all  evidence  of  the  written  warrartty, 
on  the  ground  that  it  was  not  shown  that  the  agent  had  any 
authority  to  bind  them  by  a  contract  of  that  character.  But 
this  objection  was  overruled,  and  the  evidence  was  admitted. 
This  ruling  is  now  assigned  as  error.  The  satisfactory 
answer  to  the  objection  is  that  the  agent  did  not  assume  to 
bind  plaintiffs  by  any  contract.  He  did  not  undertake  either  to 
sell  the  goods  or  to  give  any  warranty  of  their  quality.  He 
had  authority,  however,  to  solicit  defendants'  order  and  trans- 
mit it  to  plaintiffs  for  their  acceptance  or  rejection,  and 
when  they  gave  him  the  order,  and  consented  that  it  and  the 
written  warranty  might  be  transmitted  to  plaintiffs,  they 
thereby  offered  to  purchase  the  goods  with  that  warranty; 
but  they  did  not  offer  or  consent  to  make  the  purchase  on 
any  other  terms.  When  they  received  the  goods,  they  had 
every  reason  to  believe  that  the  terms  of  their  offer  had- been 
accepted  by  plaintiffs;  and  they  disposed  of  a  portion  of  the 
iroods  in  that  belief. 

When  the  agent  transmitted  the  order,  he  was  acting 
within  the  scope  of  his  employment,  but  in  withholding  the 
written  warranty  he  perpetrated  a  fraud.  It  was  his  duty  to 
transmit  to  his  principals  for  their  acceptance  or  rejection 
the  very  offer  which  defendants  had  made;  but,  by  trans- 
mitting the  order  alone,  he  led  them  to  believe  that  defend- 
ants' offer  was  materially  different  from  what  it  actually  was, 
and  they  shipped  the  goods  in  that  belief. 

Defendants'  offer  was  to  purchase  the  goods  upon  certain 
terms,  and  plaintiffs  were  led  to  ship  them  in  the  belief  that 
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the  offer  was  materially  different  But  tliej  were  led  into 
this  error  by  the  fraud  of  their  agent,  and,  as  either  they  or 
defendants  must  suffer  in  consequence  of  this  fraud,  the  law 
puts  the  burden  of  the  loss  upon  them.  1  Pars.  Cont,  73^ 
74.  The  relations  and  rights  of  the  parties,  therefore,  are 
not  different  from  what  they  would  have  been  if  the  offer 
actually  made  by  the  defendants  had  been  communicated  to 
and  accepted  by  plaintiffs.  They  are  held  to  have  accepted 
it  as  it  was  actually  made.  The  validity  of  the  written  war- 
ranty, then,  did  not  depend  upon  the  question  of  the  agent's 
power  or  authority  to  make  it. 

II.  A  witness  who  was  present  when  the  order  was  exe- 
cuted was  permitted,  against  plaintiffs'  objection,  to  detail 
1.  EVIDENCE :  the  statements  made  by  plaintiffs' agent  during 

tralctf  liraT"  ^'^^  negotiation  with  reference  to  the  quality  of  the 
duriedTerror  Carriages  manufactured  by  plaintiffs.  This  evi- 
^^^  dence  ought  not  to  have  been  admitted.     As  the 

warranty  was  in  writing,  all  contemporanteus  and  prior 
representations  as  to  the  quality  of  the  goods  were  merged  in 
the  written  instrument.  But  in  an  instruction  subsequenUy 
given  the  jury  were  told,  in  effect,  to  disregard  this  evi- 
dence. They  were  told  that  if  the  warranty  was  reduced  to 
writting  there  could  be  no  recovery  on  any  parol  representa- 
tions-made prior  to  the  making  of  the  written  warranty. 
With  this  instruction,  we  think  plaintiffs  could  not  have  been 
prejudiced  by  the  parol  evidence. 

III.  Plaintiffs  objected  to  certain  evidence  which  was 
offered  for  the  purpose  of  establishing  a  failure  of  the  war- 
ranty. The  ground  of  the  objection  was  that  the  evidence 
had  no  tendency  to  prove  a  failure  of  the  warranty  contained 
in  the  printed  catalogue.  But  it  did  have  a  tendency  to 
prove  a  failure  of  the  written  warranty;  and,  as  the  rights  of 
the  parties  were  to  be  determined  with  reference  to  that  instru- 
ment, the  evidence  was  properly  admitted. 

IV.  Plaintiffs  asked  the  court  to  give  the  following  instruc- 
tions, and  its  refusal  to  give  the  same  is  assigned  as  error: 
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8.  IN8TRUC-  "  W  '^^^^  J^'T  ^*'®  instructed  that  it  is  a  rule  of 
bepertiiieift  ^^^^  ^^^^^  ^  person  deling  with  an  agent,  or  one 
to  ssues.  claiming  to  be  such,  is  bound,  at  his  peril,  to  see 
that  the  agent  has  authority  to  bind  his  principal  in  such 
transaction,  or  that  the  agent  is  acting  within  the  scope  of 
his  apparent  authority.  (2)  An  agent  authorized  to  sell 
goods  with  a  printed  warranty,  the  legal  presumption  would 
be  that  he  was  authorized  to  make  sales  upon  the  terms  and 
conditions  therein  contained,  and  not  otherwise.  Being 
authorized  to  sell,  and  the  terms  on  which  the  plaintiffs 
sold  the  goods  being  published  in  a  printed  document,  there 
would  be  no  presumption  that  the  agent  was  empowered  to 
go  outside  those  printed  terms  in  making  a  contract."  These 
instructions  were  asked  on  the  theory*  that  the  contract  of 
warranty,  under  which  defendants  were  seeking  to  recover, 
was  made  by  plaintiffs'  agent.  But,  as  we  have  seen,  this  is 
not  correct.  The  agent  did  not  assume  either  to  sell  the 
property,  or  to  bind  plaintiffs  by  a  warranty  of  its  quality. 
All  he  undertook  to  do  was  to  transmit  defendants'  offer  to 
purchase  to  his  principal.  The  instructions,  therefore,  have 
no  application  to  the  facts  of  the  case. 

The  foregoing  discussion  disposes  of  all  questions  pre- 
sented by  the  record.  We  see  no  ground  for  disturbing  the 
judgment  of  the  district  court,  and  it  is  accordingly 

Affirmed. 

Adams,  J.,  dissenting,  I  am  not  able  to  see  how  a 
recovery  can  properly  be  had  upon  the  alleged  warranty. 
The  plaintiffs  never  saw  nor  heard  of  the  warranty,  and  cer- 
tainly did  not  make  it,  unless  through  the  alleged  agent;  but 
he  did  not  make  any  warranty.  He  did  not  have  the  power 
to  warrant,  and  did  not  claim  to  have.  He  did  not  even  have 
the  power  to  make  a  sale.  He  had  no  power,  except  to  take 
orders,  and  the  defendants  had  no  reason  to  suppose  that  he 
had.  If  they  desired  goods  different  from  those  specified  in 
the  catalogue,  or  a  different  warranty,  they  should  have  so 
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provided  in  tlieir  order,  because  the  agent  had  no  authority 
to  do  more  than  to  transmit  their  order.  What  he  undertook 
to  do  outside  of  what  he  was  employed  to  do,  he  undertook 
for  the  defendants.  If  the  agent  had  assumed  the  power  to 
warrant,  and  the  plaintiffs  had  done  anything  by  which  Lis 
act  was  ratified,  the  case  would  be  different.  Eadie  v.  Ad- 
baughy  44  Iowa,  519.  But  I  have  seen  no  case  where  a  person 
lias  been  held  bound  by  a  warranty  which  he  never  saw  nor 
heard  of,  and  which  no  person  ever  assumed  to  have  the  power 
to  make  as  his  agent.  We  held  in  Baudouiiie  v.  Grimei^  64 
Iowa,  370,  that  there  could  be  no  ratification  of  an  act  in 
which  the  agent  did  not  undertake  to  bind  his  principal. 


Meyer  &  Bro.  v.  Gage  Bros.  &  Co. 

1.  Attorney  at  Law :  authority  to  order  attachicent:  trespass: 

LiABiTJTY  OF  CLIENTS.  Where  a  petition  in  attachment  was  signed  by 
defendants*  attorney,  and  sworn  to  by  one  of  defendants,  and  the 
attorney  ordered  the  levy  of  the  writ,  and  they  took  judgment  against 
the  defendants  in  attachment  and  procured  an  order  for  the  sale  of  the 
attached  property,  and  it  was  sold  pursuant  to  such  order,  held  that  the 
authority  of  the  attorney  to  direct  the  levy,  or  a  subsequent  ratification 
of  his  act,  must  be  presumed,  and  that,  if  a  trespass  was  committed  by 
such  levy,  defendants  were  liable  therefor. 

2.  Judgment  in  Attachment  in  Federal  Oourt:  one  not  a  fartt 

NOT  BOUND  by:  TRESPASS  IN  LEVY:  RECOVERY  FOR  IN  STATE  COURTS: 

conpliciting  decisions.  An  attachment  issued  by  the  federal  court, 
in  a  caus^  to  which  plaintiffs  were  not  parties,  was  levied  upon  property 
on  which  plaintiffs  held  a  mortgage,  valid  under  the  decisions  of  this 
court,  but  invalid  under  a  decision  of  the  federal  court  from  which  the 
writ  issued.  Held  that,  in  an  action  in  the  courts  of  this  state  by  the 
mortgagees  against  the  attachment  plaintiffs,  to  recover  the  amoant  of 
their  interest  in  the  property  seized  and  sold,  the  decisions  of  this  coort 
as  to  the  validity  of  the  mortgage  should  prevail,  and  not  the  decision 
of  the  court  issuing  the  attachment. 

3.  Chattel  Mortgage:  validity:  retention  of  property  by  mort- 

OAQOR  WITH  POWER  TO  SELL.  The  Uniform  holding  of  this  court,  (sec 
cases  cited  in  opinion,)  that  the  reservation  by  the  mortgagor  of  chattels 
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of  the  right  to  retain  possession  of  the  property,  and  to  sell  it  in  the 
ordinary  course  of  business,  does  not  render  the  mortgage  fraudulent  in 
law,  adhered  to. 

Appeal  from  Mahaska  District  Cowrt. 

Tuesday,  Apbil  7. 

This  action  was  brought  by  plaintiffs  to  recover  the  value 
of  their  interest  in  certain  ffoods  which  were  seized  and  con- 
verted  by  defendants.  It  is  alleged  in  the  petition  that 
Vickory  and  McQuiston,  who  were  the  owners  of  said  goods, 
executed  and  delivered  to  plaintiffs  a  chattel  mortgage  thereon 
to  secure  the  amount  of  an  indebtedness  which  they  were 
then  owing  them;  and  that  defendants,  after  the  execution 
and  delivery  of  said  mortgage,  and  with  notice  thereof,  sued 
out  a  writ  of  attachment  from  the  circuit  court  of  the  United 
States  for  the  district  of  Iowa,  and  caused  the  same  to  be 
levied  on  said  goods;  and  that  under  said  levy  they  have 
carried  said  goods  away  and  converted  them  to  their  own  use. 
Defendants  in  their  answer  aveiTed  that  said  mortgage,  under 
which  plaintiffs  claimed,  was  fraudulent  as  against  the  cred- 
itors of  Vickory  and  McQuiston,  for  that  by  its  terms  the 
mortgagors  reserved  to  themselves  the  right  to  retain  posses- 
sion of  the  mortgaged  property,  and  sell  the  same  at  retail, 
according  to  the  usual  custom  of  merchants;  and  that  they 
were  permitted  by  plaintiffs  to  retain  possession  of  said  prop- 
erty, and  deal  with  the  same  as  their  own,  for  a  long  time 
after  the  execution  and  delivery  of  the  mortgage;  and  that 
they  had  it  in  possession  at  the  time  it  was  seized  under  the 
writ  of  attachment;  and  that  by  the  law,  as  held  by  the  court 
out  of  which  said  writ  issued,  said  mortgage  was  fraudulent 
and  void.  The  answer  also  contained  a  general  denial.  The 
judgment  was  for  defendants,  and  plaintiffs  appeal. 

John  F.  <&  W.  li.  Lacejfj  for  appellants. 

Lafferty  <&  Ifeedham  and  IT.  W.  Oleason.  for  appellees. 
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Reed,  J. — The  case  was  tried  to  the  conrt  without  the 
intervention  of  a  jury.  Plaintiffs  introvluced  in  evidence  Uie 
mortgage  referred  to  in  the  pleadings.  They  also  proved  that 
a  portion  of  the  debt  secured  by  it  remained  unpaid.  They 
also  introduced  in  evidence  the  pleadings  in  the  attachment 
suit,  together  with  the  writ  of  attachment  and  the  return  of 
the  oflicer  who  served  the  same;  also  the  record  of  the  judg- 
ment in  the  case,  and  the  order  of  the  court  for  the  sale  of 
tlfe  attached  property.  It  was  also  shown  that  the  mortgage 
was  duly  recorded  at  the  time  of  the  levy,  and  that  personal 
notice  of  the  mortgage  was  given  to  the  attorney  of  defend- 
ants, who  was  present  at  the  time  of  the  levy,  and  directed 
the  officer  to  levy  on  the  property  in  question.  Defendants 
introduced  in  evidence  the  opinion  of  the  circuit  court  of  the 
United  States  for  the  district  of  Iowa,  in  the  case  of  Crook* 
V,  Stuart^  2  McCrary,  13.  The  mortgage  under  which  plaint- 
iffs claim  the  property  contains  the  following  provision: 
"  Said  grantors,  or  either  of  them,  will  have  the  right  to  sell 
said  goods  at  retail,  according  to  the  usual  custom  of  mer- 
chants." It  was  held  by  the  circuit  court  of  the  United 
States,  in  said  case,  that  a  chattel  mortgage,  in  which  the 
mortgagor  reserved  to  himself  the  right  to  retain  possession 
of  the  mortgaged  property  and  dispose  of  it  for  his  own 
benefit,  was  fraudulent  and  void  as  against  creditors.  The 
district  court  made  the  following  finding:  "  The  conrt  finds 
affirmatively  that  the  mortgage  to  the  plaintiffs  from  McQois- 
ton  et  al.  was  valid  and  in  good  faith,  and  has  not  been  paid." 
The  judgment,  however,  was  for  defendant.  It  is  suggested 
by  counsel  for  defendants  that  the  court  may  have  reached 
this  conclusion  on  the  ground  that  the  responsibility  of 
defendants  for  the  alleged  wrongs  was  not  established  by 
the  evidence. 

As  stated  above,  the  marshal  levied  the  writ  on  the  prop- 
erty in  question  by  direction  of  defendants'  attorney.    The 
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1.  ATroBNBT  attachment  was  issaed  on  a  petition,  which  was 
thority  to*'  signed  by  the  attorney,  and  verified  by  a  member 
ment:*trM- '  of  defendants'  firm.  They  subsequently  took 
of  clients.  judgment  against  Vickory  and  McQuiston  by 
default  on  this  petition.  They  also  procured  an  order  for  the 
sale  of  the  attached  property,  and  it  was  subsequently  sold 
in  pursuance  of  this  order.  If  a  trespass  was  committed  in 
the  levy  of  the  attachment,  there  cAn  be  no  question,  we 
think,  but  defendants  are  liable  therefor.  On  the  feots  proven, 
the  authority  of  the  attorney  to  give  the  direction  for  the 
levy,  or  a  subsequent  ratification  of  his  act  by  defendants, 
will  be  presumed.  And  we  are  satisfied  that  the  real  ground 
upon  which  the  holding  was  placed  was,  that  the  question 
whether  defendants  were  guilty  of  a  trespass  in  procuring 
the  goods  to  be  seized  was  to  be  determined  by  the  law  of 
the  forum  in  which  the  proceedings  under  which  they  were 
seized  were  had.  And  as,  by  the  former  rulings  of  that  court, 
mortgages  like  the  one  under  which  plaintiffs  claimed  were 
held  to  be  invalid,  their  act  of  seizing  the  property  under 
process  would  not  be  a  trespass. 

In  our  opinion,  this  position  is  not  sound.  The  suit  in 
which  the  property  was  attached  was  between  defendants  and 
Vickory  and  McQuiston.  Plaintiffs  were  not 
menV^ied-  P^*"^^®^  *^  ^^-  Their  rights  could  not  be  deter- 
oiSnotapar-  ^^ned  by  any  judgment  that  might  be  rendered 
by:"?^?^**  i"  It.  The  validity  of  their  mortgage  was  in  no 
coveryfo?in  manner  drawn  in  question  in  the  suit;  nor  could 
conflicting  *    it  be  in  their  absence.  They  could  not  be  deprived 

decisions.  _  .,  i.iiii.         , 

of  any  rights  which  they  had  in  the  property, 
under  a  process  issued  against  Vickory  and  McQuiston,  in  a 
suit  to  which  they  were  not  parties. 

The  writ  of  attacliment  authorized  defendants  to  seize  the 
property  of  Vickory  and  McQuiston,  the  parties  against 
whom  it  ran.  It  gave  them  no  authority  whatever  to  seize 
plaintiffs'  property,  and  it  can  afford  them  no  protection  if 
tliey  did  seize  property  upon  it  which  belonged  to  them. 
Vol.  LXV— 39 
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As  plaintiffs'  rights  were  in  no  manner  determined  by  the 

proceedings  in  said  suit,  the  question  whether  thej  are  entitled 

to  recovery  because  of  the  seizure  of  said  prop- 

S.OHATTKL  '^  ^      '^ 

njortgage:  erty  depends  entirely  on  whether  the  mortgage 
property  by  ^^^^^  which  they  claim  is  valid.  The  special 
wUhfKwerto  finding  of  the  court  determines  that  said  mort- 
**"*  g*^  was  not  fraudulent  in  fact.     And  the  uni- 

form holding  of  this  court  has  been  that  the  reservation  by 
the  mortgagor  of  the  right  to  retain  possession  of  the  prop- 
erty, and  sell  it  in  the  ordinary  course  of  business,  does  not 
render  the  mortgage  fraudulent  in  law.  See  Torhert  v.  Bay- 
deny  11  Iowa,  435;  Hiighes  v.  Cory^  20  Id.,  399;  Clark  r. 
Hyman^  55  Id.,  14;  Sperry  v.  Ethridgey  63  Id.,  543;  Jaf- 
fray  v.  Greenhaum^  64  Id.,  492.  This  holding  is  based  upon 
the  construction  given  to  certain  statutes  of  the  state,  and  it 
has  been  adhered  to  for  more  than  twenty  years,  and  has 
become  a  rule  of  property  in  the  state,  and  we  see  no  occasion 
now  for  departing  from  the  rule  that  has  been  thus  estab- 
lished. 

Other  questions  have  been  argued  by  counsel.  They  all 
relate,  however,  to  the  validity  of  the  mortgage,  and  are 
determined  by  the  finding  of  the  court  that  it  was  valid. 
There  was  no  appeal  from  that  finding.  Its  correctness  can- 
not, therefore,  be  questioned  in  this  court. 
The  judgment  of  the  district  court  will  be 

Heversed. 


Digitized  byLjOOQlC 


APRIL  TERM,  1885.  611 

Archer  v.  The  Chicago,  BmliDRton  St  Quincy  Wy  Co. 


Abcheb  V.  The  Chicago,   Bublington  &  Quinct  R'y  Co. 

1.  Statute  of  Limitations:  not  bnlabobd  bt dismission  without 

PREJUDICE.  Section  2844  of  the  Code,  providing  that  an  action  may  be 
dismissed  before  final  submission,  without  prejudice  to  a  farther  action, 
does  not  have  the  effect  to  enlarge  the  statute  of  limitations  as  to  such 
action. 

2.  :   ACTION    FOR  PERSONAL  INJURY:    DISMISSION  WITHOUT  PRBJ- 

udice:  CODE,  §  2537.  Where  plaintiff  began  an  action  for  personal 
injury  in  the  state  court,  which  defendant  had  removed  to  the  federal 
court,  and  plaintiff  then  had  it  dismissed  without  prejudice,  on  the 
ground  that  he  believed  that  he  could  not  obtain  a  fair  trial  in  the  fed- 
eral court,  held  that  a  new  action  for  the  same  cause,  begun  more  than 
two  years  after  the  cause  of  action  accrued,  but  less  than  six  months 
after  the  first  action  was  dismissed,  was  barred  by  section  2529  of  the 
Code,  and  that  section  2537  did  not  save  it. 

Appeal  from  Polk  Circmit  Court. 

Tuesday,  Apbil  7. 

On  the  sixteenth  day  of  December,  1880,  the  plaintiff  was 
an  employe  of  the  defendant  as  a  brakeman,  and  claims  that 
he  was  injured  because  of  the  negligence  of  the  defendant  in 
the  operation  of  its  trains.  In  September,  1881,  he  com- 
menced an  action  in  the  circuit  court  to  recover  the  damages 
sustained  by  reason  of  said  injury.  Upon  the  application  of 
the  defendant,  that  action  was  transferred  to  the  federal  court, 
and  in  October,  1883,  the  plaintiff  dismissed  it  without  prej- 
udice. This  action  was  commenced  on  the  twenty-second 
day  of  December,  1883,  and,  in  addition  to  a  statement  of  the 
grounds  upon  which  the  plaintiff  claimed  he  was  entitled  to 
recover,  it  was  stated  in  the  petition  that  the  dismissal  of  the 
action  in  the  federal  court  was  not  because  of  any  negligence 
on  the  part  of  the  plaintiff,  but  because  he  "did  not  believe 
that  he  would  ever  be  able  to  obtain  justice  and  a  fair  trial  to 
an  honest  and  unbiased  jury  in  said  federal  court."  The 
grounds  upon  which  such  belief  was  based  are  stated  at 
length,  but  need  not  be  repeated  here.     There  was  a  demur- 
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rer  to  the  petition,  on  the  ground  that  the  caase  of  action 
therein  stated  was  barred  by  the  statute  of  limitations.  It 
was  sustained,  and  plaintiff  appeals. 

Bryan  dc  Bryan^  for  appellant. 

RunnelU  d:  Walker ^  for  appellee. 

Seevees,  J. — I.     It  is  provided  by  statute  that  an  action 

may  be  dismissed,  and  that  such  dismissal  shall  be  witboat 

prejudice  to  a  further  action,  when  the  dismissal 

iiiniteiioiis :     is  before  the  final  submission  of  the  action  to  the 

bv  dismission  jury,  Or  to  the  court,  when  the  trial  is  to  the 

without  pre]-    •*      •"  ' 

udice.  court.      Code,  §  2844.      This  section  does  not 

enlaro^e  or  extend  the  statute  of  limitations,  but  simply  pro- 
vides that  another  action  may  be  brought  and  maintained,  if 
the  original  action  could  have  been  brought  and  maintained 
if  commenced  at  that  time. 

II.  The  cause  of  action  stated  in  the  petition  was  barred 
in  two  years  after  it  accrued,  (Code,  §  2529,)  unless  saved  by 

2. :  ac-    section  2537  of  the  Code,  which  is  as  follows: 

sonai  \nUvfi   "  If,  after  the  commencement  of  an  action,  the 

dismission  i    ../*•«  .1      •.      i» 

wuhoutprej-  plaintiff  fail  therein  for  any  cause  except  negii- 
r^MT.  gence   in   its   prosecution,   and   a  new   suit  be 

brought  within  six  months  thereafter,  the  second  suit  shall, 
for  the  purposes  herein  contemplated,  be  deemed  a  continua- 
tion of  the  first."  As  this  action  was  commenced  within  six 
months  after  the  action  was  dismissed  in  the  federal  conrt, 
the  only  question  to  be  determined  is  whether  this  action  is 
barred  by  the  statute  of  limitations. 

It  will  be  observed  that  the  statute  provides  that  if  the 
plaintiff  fails  in  the  action  another  may  be  brought.  Is  the 
voluntary  dismissal  of  the  action  such  a  failure  as  is  contem- 
plated by  the  statute?  A  voluntary  dismissal  under  com- 
pulsion may  be.  For  instance,  it  is  possible  that  the  plaintiff, 
without  negligence  on  his  part,  may  not  be  ready  to  try  the 
case,  and  yet  be  unable  to  obtain  a  continuance;  and  in  such 
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case,  if  the  other  party  insists  on  a  trial,  and  the  court  orders 
it  to  proceed,  the  plaintiff  might  nnder  such  compulsion  dis- 
miss his  action,  and  commence  a  new  action,  which  should 
.be  deemed  a  continuation  of  the  first.  But  suppose  the 
plaintiff  voluntarily  dismisses  the  action  for  any  reason,  but 
not  under  any  compulsion  whatever,  can  it  be  said  that  he  has 
failed  in  the  action?  How  can  it  be  said  that  he  has  failed 
until  he  has  made  at  least  some  effort  to  prepare  and  try 
his  action?  If  he  fails  to  prepare  his  case  for  trial,  and  dis- 
misses it  for  this  reason,  he  is  clearly  guilty  of  negligence. 

The  plaintiff  in  the  case  at  bar  dismissed  his  action  because 
he  believed  that  he  could  not  obtain  a  fair  trial  in  the  federal 
court.  This  is  not  a  traversable  fact.  It  cannot  be  tried 
and  determined.  The  demurrer  only  admits  such  facts  as 
are  well  pleaded.  Suppose  the  plaintiff  had  proceeded  to 
trial  in  the  federal  x5ourt,  and  a  jury  had  been  impanfeled,  and 
the  plaintiff  then  concluded  that  he  could  not  obtain  a  fair 
trial  before  such  jury,  and  therefore  dismissed  his  action,  and 
then  commenced  this  suit,  could  the  question  bo  determined 
in  this  action  whether  the  plaintiff's  conclusion  at  the  time 
he  dismissed  the  former  action  was  well  grounded  or  not? 
We  think  not;  because  what  the  plaintiff^  may  have  believed 
is  entirely  immaterial  and  not  traversable.  In  our  opinion, 
public  policy  would  prevent  such  an  inquiry.  "We  deem  it 
proper  to  say  that  it  is  not  alleged  that  there  was  any  fraud  or 
corruption  on  the  part  of  the  federal  court;  but  because  of  the 
existence  of  matters  which,  if  brought  to  the  attention  of  the 
court,  could  and  would  have  been  corrected  or  punished  as  a 
contempt,  the  plaintiff  conceived  the  belief  that  a  fair  trial 
could  not  be  had  in  such  court.  If  it  be  conceded  that  he 
was  correct,  it  is  simply  his  misfortune.  The  case  was  legally 
in  the  federal  court  for  trial,  and  the  defendant  had  the  legal 
right  to  have  it  tried  in  such  court.  If  the  plaintiff  can  be 
permitted  to  say  that  he  believes  he  cannot  have  a  fair  trial 
in  that  court,  the  defendant,  with  equal  propriety,  could  say 
that  it  could  not  obtain  a  fair  trial  in  the  state  court.     And 
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it  may  well  be  assumed  that  the  parties,  unless  compelled  bj 
law  to  do  so,  would  never  agree  on  a  tribunal  and  have  the 
cause  tried. 

JiJFVIBXED, 


The  State  v.  Meuok. 


1.  Criminal    Evidence:  arson:    traces  of  DSFENDAjfT*6  hobsk. 

Evidence  that  certain  horse-tracks  led  from  the  place  where  the  anon 
was  committed  to  defendant's  barn,  and  that  the  tracks  corresponded 
in  size  to  the  feet  of  defendant's  horse,  held  insufficient  to  sustain  a  ret- 
diet  of  guilty,  without  other  evidence  connecting  defendant  with  the 
crime;  and  the  other  evidence  offered  against  defendant  in  this  ctae 
(see  opinion)  was  as  consistent  with  bis  innocence  as  with  his  goilt 

2.  :    :    .    In  such  case  defendant  should  have  been 

allowed  to  show  that  his  horse  could  not  wear  a  shoe  of  the  size  of  the 
track  in  question. 

3.  :  cross-examination:  practice.    Where  a  witness  testifies io 

chief  to  a  conversation,  his  cross-examination  should  be  confined  to  the 
same  subject. 

Appeal  J^rom  Btu:hanan  District  Court. 

Tuesday,  Apkil  7. 

The  defendant  was  indicted  for  tbe  crime  of  setting  fire  to 
and  burning  iifteen  stacks  of  hay,  the  property  of  one  Small. 
The  cause  was  tried,  and  the  defendant  found  guilty,  and  lie 
appeals. 

H,  W.  Holman  and  H,  BoieSy  for  appellant. 

Smith  McPheraon^  Attorney-general^  for  the  State. 

RoTHEOCK,  J. — ^The  hay  was  burned  in  the  night-time. 
The  fire  was  discovered  while  the  stacks  were  burning,  and 
Small,  the  owner  of  the  hay,  and  others,  collected  at  the  fire, 
and  were  on  the  ground  at  daylight  next  morning.    Thev 
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discovered  certain  horse-tracks  leading  up  near  where  the  hay 
had  been  stacked,  and  then  away  from  the  place.  The  defend- 
ant  and  Small  owned  and  resided  on  adjoining  farms.  Small, 
and  some  three  or  four  others,  followed  these  horse  tracks  up 
near  to  the  defendant's  barn.  They  measured  the  tracks  with 
a  stick,  and  went  to  defendant's  barn,  and,  with  defendant's 
consent,  they  measured  the  feet  of  a  horse  belonging  to 
defendant,  and  which  was  in  the  barn.  Small  claimed  that 
the  tracks  found  leading  to  and  away  from  his  stack-yard 
were  made  by  the  defendant's  said  horse.  He  made  this 
claim  in  the  presence  of  the  defendant.  This  alleged  simi- 
larity between  the  tracks  and  the  shoes  on  the  horse  was  the 
principal  fact  relied  upon  to  convict  the  defendant  of  the 
crime.  It  is  true,  there  had  been  some  ill  feeling  between 
the  parties  previous  to  that.  The  defendant  claimed  that  he 
had  an  account  against  Small,  which  he  assigned  to  another 
person,  who  commenced  suit  upon  it.  Small  set  up  a 
counter-claim,  and  recovered  judgment  for  costs.  A  witness 
testified  that  some  two  or  three  weeks  before  the  tire  the 
defendant,  in  speaking  of  the  lawsuit,  said:  "This  is  not  the 
end  of  it." 

We  have  carefully  examined  the  testimony  relating  to 
what  occurred  on  the  day  after  the  fire.  There  were  two  or 
three  interviews  between  Small  and  his  friends  on  one  side^ 
and  the  defendant  on  the  other  side.  After  the  first  meas- 
urement of  the  shoes  on  the  horse.  Small  and  his  friends 
desired  to  measure  the  shoes  again,  and  defendant  objected, 
but  afterwards  consented  that  it  might  be  done.  A  day  or 
two  after  the  fire,  the  defendant  took  the  horse  to  a  black- 
smith and  had  the  shoes  removed,  and  nailed  together  and 
marked  by  the  blacksmith,  so  that  he  could  identify  them. 
The  question  as  to  whether  the  tracks  were  made  by  the 
defendant's  horse  was  disputed  clear  through  the  trial.  But, 
suppose  it  be  conceded  that  they  were  made  by  said  horse, 
what  does  it  establish?  We  think  a  jury  would  be  warranted 
in  finding  therefrom  that  the  stacks  were  fired  by  some  one 
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who  rode  the  horse  to  the  stacks.  And,  if  there  were  any 
other  evidence  in  the  case  pointing  to  the  defendant  as  the 
guilty  party,  the  fact  that  his  horse  was  at  the  place  where 
the  fire  occurred  would  be  a  strong  circumstance  against  him. 
But,  without  such  evidence,  the  tracks  amount  to  no  more 
than  mere  suspicion.  The  defendant's  bam  stood  open,  and, 
unless  there  is  other  evidence  connecting  the  defendant  with 
the  crime,  how  can  it  be  said  that  the  defendant  was  the 
criminal? 

We  have  searched  the  I'ecord  in  vain  for  any  other  evidence 
against  the  defendant.  Every  act  done  and  declaration  made 
by  him  after  the  fire  is  as  consistent  with  innocence  as  it  is 
with  guilt.  His  refusal  to  have  the  mare's  shoes  measured  the 
second  time  was  justas  fairly  attributable  to  the  indignation  of 
an  innocent  man  at  being  accused  of  a  high  crime  as  it  was  to 
a  desire  to  conceal  the  evidence  of  a  crime  he  had  committed. 
We  are  satisfied  that  there  was  not  sufficient  evidence  to  war- 
rant a  verdict  of  guilty. 

II.  In  view  of  a  new  trial,  we  deem  it  proper  to  say  that 
the  defendant  should  have  been  permitted  to  show  that  the 
horse  in  question  could  not  wear  a  shoe  of  the  dimensions 
given  as  the  size  of  the  track  measured  by  Lewis  Small.  The 
declaration  of  the  defendant,  made  after  the  fire,  that  he 
would  "make  Small  wish  he  had  left  him  alone  before  he 
left  him,'^  ought  not  to  have  been  introduced  in  evidence. 
Whatever  of  hostility  to  Small  was  evinced  thereby  might 
quite  as  well  be  attributed  to  the  accusation  made  against 
defendant  for  burning  the  hay  as  to  any  previous  malice  or 
ill-will,  and  the  cross-examination  of  the  witness  Blank 
should  have  been  confined  to  the  subject  of  conversation  to 
which  he  testified  in  his  examination  in  chief. 

RSVSBSED. 
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The  State  v.  Gbaham. 

1.  Laroeny:  of  money  from  person:  sofficienct  of  indictment. 

The  indictment  in  this  case,  charging  that  the  defendants,  **on  the  16th 
day  of  April,  1882,  in  the  coanty  aforesaid,  seven  $100  notes,  of  the 
valne  and  deiiomination  of  $100  each,  consisting  of  national  bank-notes, 
and  national  currency  called  greenbacks,  and  all  of  the  aggregate  value 
of  $700,  then  and  there  being  the  property  of  the  said  A.  H.  H.,  feloni- 
ously did  steal,  take  and  carry  away,  contrary  to  law,**  held  sufQcient 

2.  : :  EVIDENCE  TO  EXPLAIN  POSSESSION  OF  MONET.    Where 

bills  of  the  denomination  of  the  money  stolen  were  found  in  the  posses- 
sion of  one  of  the  defendants,  it  was  not  competent,  in  explanation  of 
such  possession,  to  show  that  such  defendant  had  bills  of  such  denom- 
ination two  or  three  months  before,  unless  the  money  then  had  was 
shown  to  be  identical  with  the  money  had  after  the  larceny. 

Appeal  Jrom  Tama  District  Court, 

Tuesday,  April  7. 

The  defendant  was  convicted  in  the  court  below  of  steal- 
ing certain  money  from  the  person  of  another,  and  he  appeals. 

W.  0.  ChildSy  for  appellant. 

Smith  McPhersoUy  Attorney-general^  for  the  State. 

RoTHROOK,  J. — I.  The  defendant,  with  others,  was  con- 
victed in  the  Marshall  district  court  on  this  indictment. 
An  appeal  was  taken  to  this  court,  and  the  judgment  was 
reversed,  and  the  cause  was  remanded  for  a  new  trial.  See  62 
Iowa,  108.  After  the  cause  was  remanded,  it  was  transferred 
to  the  Tama  district  court,  where  the  trial  was  had  from 
which  the  present  appeal  was  taken.  After  the  cause  was 
transferred  to  Tama  county,  the  defendant,  by  leave  of  the 
court,  withdrew  his  plea  of  not  guilty,  and  demurred  to  the 
indictment. 

The  charging  part  of  the  indictment  is  as  follows:  "The 
said  Alex.  Graham,  Sophia  Oraham,  John  Daws  and  Hattie 
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i.LARCENr:  Dillon,  on  the  16tli  day  of  April,  1882,  in  the 
froTlJInon :  conntj  aforesaid,  seven  $100  notes,  of  the  valne 
fndictmftifk^  and  denomination  of  $100  each,  consisting  of 
national  bank-notes,  and  national  currency  notes  called  green- 
backs, and  all  of  the  aggregate  value  of  $700,  then  and  there 
being  the  property  of  A.  H.  Ilildebrand,  and  then  on  the 
person  of  the  said  A.  H.  Hildebrand,  feloniously  did  steal, 
take  and  carry  away,  contrary  to  law." 

The  demurrer  was  upon  fifteen  distinct  grounds,  which  we 
do  not  deem  it  necessary  to  set  out  in  this  opinion.  We 
have  set  out  the  indictment  as  the  very  best  aFgnment  that 
could  be  made  in  support  of  the  decision  of  the  court  in  over- 
ruling the  demurrer.  If  we  were  to  hold  that  this  indict- 
ment is  demurrable,  wo  should  very  greatly  astonish  the 
legal  profession.  The  only  respect  in  which  it  could  well  be 
made  more  specific  is,  that  it  might  have  stated  how  many 
of  the  $100  notes  were  national  bank-notes,  and  how  many 
were  national  currency  notes.  But  this  was  wholly  unneces- 
sary, becjiusc,  if  there  was  one  of  each,  or  of  either,  of  the 
value  of  $100,  the  indictment  was  sufficient.  We  must  be 
excused  from  following  counsel  in  his  argument  upon  the 
sufficiency  of  this  indictment. 

II.  The  crime  charged  was  committed  in  the  city  of  Mar- 
shalltown.     After  Hildebrand  lost  his  money,  a  number  of 

2. : :  $100  notes  were  found  in  possession  of  one  of  the 

explah?  pos-  defendants.  At  the  time  these  notes  were  found 
inoiiey.^  upon  the  person  of  one  of  the  defendants,  the 
defendant,  Alexander  Graham,  claimed  that  none  of  them 
were  stolen,  and  that  he  could  prove  where  they  were 
obtained, — that  "  they  had  got  it  at  two  or  three  difierent 
points,  part  of  it  from  the  bank  at  Iowa  City."  The  defend- 
ant offered  to  prove  that  his  wife  (the  party  in  whose  pos- 
session the  money  was  found)  had  from  ten  to  twelve  $100 
bills  at  Iowa  City  two  or  three  months  before  the  alleged 
larceny.  This  evidence  was  objected  to,  and  the  court  asked 
defendant's  counsel  if  he  proposed  to  prove  that  the  money 
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possessed  by  the  Grahams  at  Iowa  City  was  the  money  in 
question;  and  counsel  replied  that  he  could  "not  show  that 
the  money  is  the  same  money  that  was  found  on  them  in 
Marshall  town."  The  objection  to  the  introduction  of  the 
evidence  was  sustained.  The  defendant's  counsel  insists  that 
this  ruling  of  the  court  was  erroneous.  We  think  it  was 
strictly  correct.  There  would  be  very  few  convictions  for 
the  larceny  of  money,  if  it  should  be  held  that  proof  of  the 
possession,  by  the  party  charged,  of  money  of  the  same 
denomination,  some  two  or  three  months  before  the  crime  was 
committed,  and  evidence  of  like  character,  should  be  held  by 
courts  to  be  material  and  proper.  We  discover  no  error  in 
the  record. 

Affibmed. 


86   7181 

The  Statb  v.  Whrklbb.  '  66  6i9 

IOC    45A 

1.  Appeal  to  Supreme  Court:  no  judgment  bblow:  no  jubisdic- 
TiON.  Where  the  abstract  fails  to  show  that  a  judgment  was  rendered 
below,  from  which  an  appeal  was  taken,  this  court  has  no  jurisdiction, 
and  the  appeal  most  be  dismissed. 

Appeal  from  Union  District  Cov/rt. 

TlTESDAT,    ApBIL    7. 

Thb  indictment  charges  that  the  defendant  obtained  money 
by  false  pretenses.  There  was  a  verdict  of  guilty,  and  a 
motion  in  arrest  of  judgment  and  for  a  new  trial,  which  was 
overruled.     The  defendant  appeals. 

N.  W.  Rowelly  for  appellant. 

Smith  MoPheraon^  Attomey-generalj  for  the  State. 

Seevebs,  J. — The  abstract  fails  to  state  that  any  judgment 
was  rendered.  No  appeal  can  be  taken  in  a  criminal  case 
until  after  judgment.     Code,  §  4522.     For  aught  we  know, 
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no  jadgment  has  been  rendered  in  the  district  court.  Error 
mnst  affirmatively  appear.  If  no  jadgment  has  been  ren- 
dered, this  court  has  no  jurisdiction.  We  cannot  say  that 
there  was  a  judgment  rendered  by  the  district  court,  in  the 
absence  of  any  evidence  so  showing.  The  appeal  mnst  be 
dismissed.  We  deem  it  proper  to  say  that,  on  the  merits,  a 
majority  of  the  court  think  there  is  no  error  in  the  record. 

DiSMISSKD. 


FosTSB  V.  Tbenabt. 


1.  Assignment:  of  deed  of  patent-rioht:  pabol  to  show  nrneir- 

TiON  of  pabtibs.  Where  the  gfrantee  in  a  patent-rigfht  deed,  by  a 
written  indorsement  thereon,  transferred  all  hia  rif^hts  thereonder  to 
plaintifif,  it  was  competent  to  show  by  parol,  in  a  suit  of  the  plaintiff 
against  tbe  grantor,  that  it  was  the  intention  to  convey  by  the  assign- 
ment not  only  the  right  to  the  patent,  bat  also  the  right  to  recover 
against  the  grantor  for  fraudulent  representations  made  in  the  sale  of 
the  right  to  the  grantee.  Compare  Moore  v.  Lowrei/,  25  Iowa,  336,  and 
Conyngham  r.  Smith,  16  Id.,  474. 

2.  Fraudulent  Bepresentations :  sale  ofpatekt-rioht:  byidencb 

of  fraudulent  devices  in  other  sales.  In  an  action  based  npon 
false  representations  in  the  sale  of  a  right  to  a  patented  device  for  which 
certain  advantages  were  claimed,  held  that,  if  defendant.had  been  com- 
pelled, in  dealing  with  others,  to  resort  to  fraudulent  means  for  the  pur- 
pose of  making  an  apparently  successful  exhibition  of  the  device,  evi- 
dence thereof  was  admissible  as  tending  strongly  to  show  that  he  knew 
that  he  was  making  a  fraudulent  claim  for  it  when  he  sold  to  plaintiff. 

3.  : :  evidence:  statements  made  in  interest  of  tskdor 

IN  HIS  PRESENCE.  In  such  case,  where  a  third  party  accompanied  the 
vendor,  and  made  certain  statements  in  the  presence  of  the  vendor,  to 
the  vendte,  in  relation  to  the  utility  of  the  patent  device,  held  that 
such  statements  were  binding  upon  the  vendor,  and  were  properly 
admitted  in  evidence. 

Appeal  from  Plymouth  District  Court. 

Wednesday,  Apeil  8. 

Plaintiff   brought   this   action    to   recover  damages  on 
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accoant  of  certain  fraudnient  representations  alleged  to  have 
been  made  by  defendant  in  the  sale  of  certain  interests  in  a 
patent-right.  There  are  three  counts  in  the  petition.  The  i 
first  count  alleges  a  cause  of  action  growing  out  of  a  trans- 
action between  plaintiff  and  defendant;  the  second  count 
alleges  a  cause  of  action  growing  out  of  a  transaction  between 
defendant  and  one  O.  C.  Foster;  and  the  third  count  alleges 
a  cause  of  action  growing  out  of  a  transaction  between  defend- 
ant and  O.  C.  Foster  and  W.  E.  Nippert;  and  it  is  alleged  in 
the  second  and  third  counts  that  plaintiff  is  the  owner  of  the 
causes  of  action  therein  set  forth.  Defendant  in  his  answer 
admitted  the  sale  of  an  interest  in  said  patent-right  to  the 
parties  named  in  the  petition,  but  all  the  other  allegations 
are  denied.  The  district  court  rendered  judgment  for  plaint- 
iff on  each  count  of  the  petition,  and  defendant  appeals. 

StruhUy  Rishel  cfe  Sartori^  for  appellant. 

ArgOj  Kelley  <&  Atigir,  for  appellee. 

Reed,  J. — I.  The  patent-right  in  question  covers  an 
attachment  by  which  it  is  claimed  that  an  ordinary  stirring 
1.  ASSIGN-  plow  may  be  connected  with  a  sulky  cultivator 
dSS^of  ^'  i^  s^ch  a  manner  as  that  the  combination  may  be 
parouo^sh^w  used  as  a  sulky  plow.  Defendant  was  the  owner 
parties.  of  the  patent,  and  he  sold  to  plaintiff  the  right 

to  manufacture,  use  and  vend  said  attachment  in  Cherokee 
county,  and  gave  him  a  deed  of  the  territory.  He  also  sold 
and  conveyed  to  the  parties  named  in  the  second  and  third 
counts  of  the  petition  the  same  rights  as  to  other  counties. 
The  alleged  frauds  consist  in  certain  statements  and  repre- 
sentations as  to  the  practicability,  utility  and  value  of  the 
device,  which  it  is  charged  were  made  by  defendant  pending 
the  negotiations  which  resulted  in  the  sales.  The  trial  below 
was  to  the  court,  and  there  was  a  finding  of  the  facts.  The 
court  found  that  the  alleged  representations  were  made  by 
defendant,  and  that  they  were  false  and  fraudulent.     It  also 
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found  that  plaintiff  was  the  owner  of  the  claims  for  damages 
which  accrued,  under  the  transactions  set  out  in  the  second 
and  third  counts  of  the  petition,  to  the  parties  therein  named. 
For  the  purpose  of  proving  his  ownership  of  said  daims, 
plaintiff  offered  in  evidence  certain  assignments,  which  were 
indorsed  on  the  deeds  given  by  defendant  to  the  parties 
named  in  the  second  and  third  counts,  of  the  territory  sold 
to  them. 

The  assignment  which  was  indorsed  on  the  deed  to  O.  C. 
Foster  is  in  the  following  words:  "We  hereby  sell,  assign, 
transfer  and  set  over  all  our  right,  title  and  interest  in  and  to 
the  within  deed,  and  to  all  rights  of  ours  thereunder,  to 
Charles  F.  Foster.  October  3,  1882.  O.  C.  Footer.''  The 
other  assignment  is  in  substantially  the  same  words.  Defend- 
ant objected  to  the  introduction  of  these  assignments  in  evi- 
dence, on  the  ground  that  they  did  not  purport  to  be  assign- 
ments of  the  damages  resulting  to  the  parties  by  reason  of 
the  alleged  frauds,  but  were  assignments  merely  of  the  rights 
and  interests  acquired  by  the  parties  under  the  deeds.  This 
objection  was  overruled,  and  this  ruling  is  assigned  as  error. 
The  right  which  the  grantees  named  in  the  deeds  acquired 
thereunder  was  the  right  to  manufacture,  use  and  vend  the 
patented  device  in  the  territory  named  therein;  and  the  rights 
and  interests  which,  by  the  express  terms  of  the  assignments, 
are  transferred  to  plaintiff  are  those  which  accrued  to  the 
assignors  under  the  deeds.  There  was  parol  evidence,  Low- 
ever,  which  tended  to  prove  that  the  real  intention  of  the  par- 
ties was  to  transfer  to  plaintiff  their  claims  for  damages  on 
account  of  the  alleged  frauds  of  defendant  in  the  sales  of  the 
patent-right  to  them,  and  that  the  understanding  between 
them  and  plaintiff  was  that  the  effect  of  the  assignments  was 
to  transfer  said  claims  to  him.  On  this  showing  as  to  the 
intention  and  understanding  of  the  parties  to  the  instruments, 
we  are  of  opinion  that  the  court  properly  admitted  them  in 
evidence. 

It  was  held  by  this  court  in  Moore  v.  Lowrey^  25  Iowa, 


Digitized  byLjOOQlC 


APEIL  TERM,  1885.  623 

Foster  v.  Trenary. 

336,  that  no  particular  form  is  necessary  to  constitute  an 
assignment  of  a  debt,  and  that  such  assignment  may  be  verbal 
or  in  writing,  and  if  in  writing,  and  the  intent  and  contract 
of  the  parties  is  not  fully  expressed  therein,  it  may  bq  shown 
by  evidence  aliunde.  And  to  the  same  eflfect  is  Conyng- 
ham  V.  Smithy  16  Iowa,  474.  Under  the  rule  as  laid 
down  in  these  cases,  the  parol  evidence  as  to  the  intention  of 
the  parties  to  the  assignments  was  competent,  and  the  finding 
of  the  court,  that  plaintiff  was  the  owner  of  the  claims  set 
out  in  the  second  and  third  counts  of  the  petition,  is  abund- 
antly sustained. 

II.  At  the  time  of  the  negotiation  between  the  parties, 
defendant  had  in  his  possession  a  plow  which  was  rigged 
2.  FRAUDu-  "^ith.  the  patented  device,  which  he  exhibited  to 
sentationst'  plaintiff  and  the  other  parties,  and  with  which 
eu^righ^t*       he  did  some  plowing  in  their  presence.     This 

evidence  of  ,  '.   .1       ..  /.  .  1  ^  .1  .  .  1     j  . 

fraudulent      plow,  at  the  time  ot  these  exhibitions,  worked  m 

devices  m         -"^  -r^  ,  .  •. 

other  sales,  a  Satisfactory  manner.  But  the  evidence  tends 
to  show  that,  when  plaintiff  and  the  othei;  parties  rigged 
other  plows  with  the  attachment,  they  were  unable  to  do  any 
work  with  them.  One  of  the  difficulties  which  they  encoun- 
tered in  their  attempts  to  make  them  work  was,  that  the 
plows  could  not  be  kept  in  the  ground;  another  was  that  the 
neck-yoke  was  thrown  up  by  the  weight  of  the  plow  in  such 
a  manner  as  tounterfere  with  the  team.  And  it  was  claimed 
by  plaintiff  that  defendant  obviated  this  latter  difficulty  by 
using  a  heavy  iron  neck-yoke  with  the  plow  which  he  exhib- 
ited at  the  time  of  the  negotiation,  and  that  he  avoided  the 
other  trouble  by  attaching  the  plow  to  a  cultivator  which  had 
been  so  altered  as  to  specially  adapt  it  to  that  particular  use; 
and  that  these  facts  were  concealed  by  defendant  during  the 
negotiation. 

Plaintiff  offered  evidence  tending  to  prove  that,  at  some 
time  before  the  negotiation,  defendant  had  procured  an  iron 
neck-yoke,  and  that  he  used  said  yoke  at  other  exhibitions  of 
the  plow,  and  that  he  caused  certain  alterations  to  be  made 
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in  the  cultivator  to  which  he  attached  the  plow  exhibited  by 
him.  Defendant  objected  to  all  this  evidence,  on  the  ground 
that,  as  it  did  not  relate  to  the  transactions  in  qaestion,  it 
was  incompetent  and  immaterial.  This  objection  was  over- 
ruled. We  think  the  ruling  was  correct.  The  special 
advantage  which  defendant,  in  the  negotiation  with  plaintiff 
and  the  other  parties,  claimed  for  the  patented  device  was, 
that  by  means  of  it  an  ordinary  plow  could  be  attached  to 
any  of  the  sulky  cultivators  in  common  use,  and  by  this  com- 
bination an  implement  was  made  which  possessed  all  the 
advantages  of  a  sulky  plow.  Now,  if  he  had  been  compelled 
to  resort  to  the  means  alleged  for  the  purpose  of  making  an 
apparently  successful  exhibition  of  the  device,  this  would 
tend  strongly  to  show  that  he  knew  that  he  was  making  a 
false  claim  for  it. 

III.     Evidence  was  admitted,  against  defendant's  objec- 
tion, of  certain  statements  by  one  Hay  ward  as  to  the  utilitv 

3.  — : ;  and  value  of  the  device.     These  statements  were 

statements  made  to  Nipport  during  the  negotiation  for  the 
terest  of  ven-  sale  to  him.     The  obiection  urged  by  defendant 

dorlnhls  •*  i 

presence.  to  this  evidence  is  that  it  was  not  proven  that 
Hayward  was  authorized  to  bind  defendant  by  any  statement 
he  might  make.  But  it  was  shown  that  Hayward  accompanied 
defendant  to  the  place  where  the  negotiations  with  Nippert 
took  place,  and  that  defendant  went  there  for  the  purpose  of 
attempting  to  make  a  sale  to  Jfippert,  and  that  Hayward 
made  the  statements  in  his  presence.  Under  these  circum- 
stances, the  evidence  of  the  statements  was  clearly  admissi- 
ble. 

We  find  no  error  in  the  record,  and  the  judgment  will  be 

Affirmed. 
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Van  Duzer  v.  Vax  Duzer. 

1.  Divorce:  petition  for  must  be  verified:  temporary  alimony 
ON  petition  not  verified.  Section  2222  of  the  Code,  requirm^c  peti- 
tions for  divorce  to  be  Yerified,  must  be  regarded  as  mandatory,  so  that 
no  divorce  can  legally  be  granted  upon  an  unverified  petition;  bat  the 
court  may  require  the  verification  to  be  made  at  any  time  before  the  final 
hearing,  and  in  the  meantime  will  have  jurisdiction  of  the  cause  for 
interlocutory  purposes;  and  so  where  the  original  petition  was  radically 
defective,  but  was  cured  by  an  amendment  which  was  not  verified,  but 
which  defendant  had  answered,  held  that  the  court  had  jurisdiction  to 
make  an  order  for  temporary  alimony. 

2. :  temporary  alimony:  amount  of.    Under  the  circumstances 

of  this  case,  (see  opinion,)  an  allowance  of  $25  per  month  to  the  plaint- 
iff for  her  support  during  the  pendency  of  the  suit,  and  for  $.S00  for 
counsel  fees,  and  $200  for  payment  of  witness  fees,  held  not  exces- 
sive; but  an  application  to  this  court  to  increase  the  allowance  for  coun- 
sel fees  in  view  of  the  appeal,  is  denied,  on  the  ground  that  the  original 
allowance  was  made,  and  is  sufficient,  for  all  services. 

Appeal  from  Adair  Circuit  Cowrt. 

Wednesday,  April  8. 

Action  for  divorce.  The  appeal  is  by  defendant  from  aa 
order  of  the  circuit  court  requiring  him  to  pay  to  the  clerk 
certain  sums  of  money  for  the  separate  support  and  mainten- 
ance of  plaintiff  during  the  pendency  of  the  suit,  and  to- 
enable  her  to  prosecute  the  action. 

Wolf  dk  Landt  and  Fogg  cfe  Neal^  for  appellant. 

W.  D.  Kehey  and  E.  Willard,  for  appellee. 

Eeed,  J.  The  order  appealed  from  requires  defendant  to 
pay  to  the  clerk  the  sum  of  $25  on  the  fifteenth  day  of  each 
month,  during  the  pendency  of  the  suit,  for  the  support  and 
maintenance  of  plaintiff;  also  the  sum  of  $300  for  the  fees 
of  her  counsel,  and  $200  for  the  payment  of  witness  fees,  and 
such  other  costs  and  expenses  as  might  be  incurred  in  pre- 
paring the  case  for  trial. 
Vol.  LXV— 40 
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It  was  shown,  on  the  hearing  of  the  application  for  the 
order,  that  plaintiff  had  no  means  of  her  own  adequate  for 
her  support,  or  for  the  payment  of  the  costs  and  expenses  of 
the  suit  The  first  objection  to  tliis  order  urged  by  defend- 
ant is,  that  no  legal  cause  for  divorce  is  alleged  in  the  peti- 
tion. The  division  of  the  original  petition  in  which  the 
pleader  attempted  to  state  a  cause  of  divorce,  is  as  follows: 

''  Par.  6.   That  on  or  about  the day  of ,  18—, 

the  said  defendant  assaulted  this  plaintiff  at  the  residence  of 
the  defendant,  and  at  divers  other  times  during  their  married 
life  he,  the  said  defendant,  has  abused  and  maltreated  this 
plaintiff,  and  the  abuse  and  ill-treatment  received  by  this 
plaintiff  is  such  that  she  fears  to  live  with  him  longer  as  his 
wife."  That  this  paragraph  fails  to  state  a  cause  for  divorce 
is  very  apparent.  But,  before  the  order  in  question  was 
made,  plaintiff  filed  an  amendment  to  her  petition  in  which 
a  number  of  acts  of  cruel  and  inhuman  treatment  by  defeod- 
ant  are  alleged,  and  it  is  averred  that  the  life  of  plaintiff  has 
been  endangered  thereby.  This  amendment,  however,  was 
not  verified.  But  defendant  filed  an  answer  denying  the 
averments  thereof  It  is  provided  by  section  2222  of  the 
Code  that  all  of  the  allegations  of  the  petition  in  an  action 
for  divorce  must  be  verified  by  the  oath  of  the  plaintiff. 

Counsel  for  defendant  contend  that,  as  the  amendment  was 
not  verified,  the  court  should  have  disregarded  it  in  deter- 
1.  DIVORCE :     i^iniug  the  application  for  temporary  alimonj, 
ufust^be^^eri-  and  that,  as  the  original  petition  did  not  allege 
rary  alimony   a  cause  for  divorce,  the  order  allowing  alimonj^ 
not  verified,     should  not  have  been  made.     The  provision  of 
section  2222,  requiring   the  verification  of  the   allegations 
of  the   petition    by    the   oath    of    plaintiff,    was   doubtless 
intended  to  be  mandatory.      The  language  of  the  provis- 
ion is  that  "  the  allegations  of  the  petition  mi^t  be  verified," 
etc.     The  section  was  enacted,  doubtless,  to  prevent  as  far  as 
possible  all  looseness  of  practice  in  actions  for  divorce,  and 
its  requirements  should  be  strictly  enforced  in  all  cases.    Ve 
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do  not  agree  with  plaintiff's  counsel  that,  by  answering  the 
unverified  allegations,  defendant  waived  the  provision  requir- 
ing them  to  be  verified.  It  was  enacted,  not  for  the  benefit 
of  defendants  in  actions  for  <livorce,  but  as  a  hindrance  to 
easy  divorces, — a  matter  in  which  the  state  isKJoncerned, — 
and  it  cannot  be  waived  by  the  defendant.  It  does  not 
relate,  however,  to  the  jurisdiction  of  the  court.  It  pre- 
scribes simply  a  rule  of  practice  for  the  government  of  cases 
of  this  kind,  and  this  rule  is  intended  to  govern  only  as  to 
the  final  judgment  in  the  case.  Wliat  is  prohibited  by  the 
provision  is  the  granting  of  a  divorce,  unless  the  require- 
ment as  to  verification  is  complied  with.  The  power  of  the 
court  to  make  any  interlocutory  order  proper  to  be  made  in 
the  case  is  not  at  all  affected  by  it.  By  answering  the  unver- 
ified amendment  to  the  petition,  defendant  waived  the  right 
to  object  as  to  the  time  of  verification.  The  court  can,  and 
doubtless  will,  require  the  provision  of  the  statute  to  be  com- 
plied with  before  the  final  hearing  of  the  case.  We  think, 
then,  that  the  averments  of  the  amendment  to  the  petition 
might  properly  be  considered  by  the  court  in  determining 
the  application  for  temporary  alimony.  The  simple  fact  of 
the  pendency  of  the  action  for  divorce  is  suflBcient  to  entitle 
the  wife,  who  has  no  adequate  means  of  her  own,  to  alimony 
during  its  pendency.     2  Bish.  Mar.  &  Div.,  §  §  384,  385. 

II.     The  next  objection  urged  against  the  order  is,  that  the 
amoulat  allowed  to  pay  counsel  fees  and  meet  the  other  expenses 

2 .  ^^_  of  preparing  the  case  for  trial  is  excessive.     The 

PJJJjyaii-  order  directs  that  the  $300  allowed  for  attorneys' 
amouiltof.  fggg  |3g  p^id  to  the  clerk,  and  it  provides  that  the 
amount  may  be  paid  by  the  clerk  to  plaintiff's  attorneys. 
This  allowance  is  made  for  the  purpose  of  providing  for  the 
compensation  of  the  attorneys  for  such  services  as  they  may 
render  in  the  further  progress  of  the  case,  as  well  as  for  those 
already  rendered  when  the  order  was  made,  and  we  cannot 
say  that  it  is  excessive.  An  answer  had  been  filed  when  the 
order  was  made,  and  the  issue  thus  made  is  to  be  tried.     It 


Digitized  byLjOOQlC 


628  SUPREME  COURT  OF  IOWA, 

Van  Duzer  v.  Van  Duzer. 

was  shown  that  the  witnesses  who  could  give  testimony  tend- 
ing to  establish  plaintiff's  claim  were  widely  scattered.  All 
the  indications  are  that  the  preparation  of  the  case  for  trial, 
and  its  trial,  will  devolve  very  considerable  labor  upon  coun- 
sel, and  we  think  the  amount  awarded  does  not  exceed  a  fair 
compensation  for  this  labor.  The  $200  allowed  for  the  pay- 
ment of  witness  fees,  and  other  expenses  incurred  in  the  prep- 
aration of  the  case  for  trial,  is  also  ordered  to  be  paid  to  the 
clerk,  and  there  is  no  direction  in  the  order  for  the  payment 
of  the  num  to  plaintiff.  It  will  be  the  duty  of  the  clerk  to 
apply  such  portion  of  this  fund  as  may  be  necessary  in  pay- 
ment of  the  costs  as  they  accrue,  and,  if  it  shonld  transpire 
that  the  amount  is  more  than  is  required  for  that  purpose, 
the  excess  will  be  returned  to  defendant,  so  that  he  will  suffer 
no  prejudice  from  the  order,  even  if  the  amount  shall  prove 
to  be  excessive. 

III.  An  attachment  was  issued  when  the  suit  was  insti- 
tuted, and  it  was  levied  on  a  large  amonnt  of  property  belong- 
ing to  defendant.  He  contends  that  the  order  should  not 
liave  been  made,  for  the  reason  that,  by  the  seizure  of  his 
property  on  the  attachment,  he  would  be  prevented  from 
complying  with  its  requirements.  The  order,  however, 
releases  all  personal  property  seized  on  the  writ.  The  evi- 
dence shows  that  the  value  of  this  property  is  greatly  in 
excess  of  the  amount  which  defendant  is  required  by  the 
order  to  pay.  The  attachment,  we  are  satisfied,  does  not 
deprive  him  of  the  ability  to  perform  the  order.  We  see  no 
reason  for  disturbing  the  order  on  any  of  the  grounds  urged. 

IV.  Plaintiff  filed  in  this  court  an  application  for  an  addi- 
tional allowance  for  the  payment  of  the  charges  of  her  conn- 
sel  for  their  services  on  this  appeal.  This  application  is 
overruled.  The  amount  allowed  by  the  order  of  the  circuit 
court  for  attorneys'  fees,  as  stated  above,  is  for  the  compen- 
sation of  counsel  for  all  services  in  the  case,  and  it  does  not 
appear  to  us  to  be  inaequate  for  that  purpose. 

Affibued. 
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Reno  v.  McCully  et  al. 

1.  Guardians :  bonds  of:  must  be  approved  bt  the  court  and  not 

BY  THE  CliERK:  LIABILITY  OP  CLERK  FOR  RECEIVING  INSUFFICIENT 

BOND.  Althoagh  the  elerk  of  the  circuit  court  has  power  to  appoint 
a  guardian  in  vacation,  (Code,  §  2315,)  he  has  no  power  to  approve 
the  bond  of  such  guardian.  That  duty  devolves  upon  the  court,  (Code, 
§  2246,)  and  should  be  attended  to  at  the  next  term  after  the  appoint- 
ment is  made  by  the  clerk.  Hence,  a  clerk  is  not  liable  in  damages  upon 
his  bond  for  failing  to  demand  a  sufficient  bond  of  a  guardian,  or  for 
taking  and  recording  a  bond  filed  by  the  guardian  without  a  surety. 

2.  : :  DUTY  OF  clerk:  the  term  **probate."    The  duties 

imposed  on  the  clerk  of  the  circuit  court  by  section  2621  of  the  Code  are 
limited  to  "bonds  relating  to  probcUe  matters,'*  but  the  term  **probate,'* 
when  strictly  used,  relates  to  the  proof  of  wills,  but,  in  a  more  extended 
sense,  it  relates  to  the  proceedings  incident  to  the  administration  and 
settlement  of  the  estates  of  decedents,  and  it  is  so  used  in  the  section 
referred  to.  But  the  business  pertaining  to  a  guardianship  is  in  no 
proper  sense  probate  business. 

Appeal  from  Jasper  Circuit  CoiirL 
Wednesday,  April  10. 

AoiioN  on  aa  official  bond.  Defeudant  McCully  was  clerk 
of  the  circuit  court,  and  the  other  defendants  are  the  sureties 
on  his  official  bond.  During  his  term  of  office,  said  McCully 
appointed  one  S.  N.  Lindley  guardian  of  the  property  of 
plaintiff,  who  at  that  time  was  a  minor,  and  it  is  alleged  in 
the  petition  that  said  guardian  received  certain  money  which 
belonged  to  plaintiff,  which  he  has  never  accounted  for, 
although  plaintiff  has  attained  his  majority,  and  that  he  is 
now  insolvent.  It  is  also  alleged  that  said  McCully  fiailed 
to  require  said  guardian,  at  the  time  of  his  appointment,  to 
give  a  bond  with  sufficient  sureties,  as  required  by  law,  but 
accepted  a  bond  signed  only  by  the  guardian,  and  that,  by  the 
acceptance  of  said  bond  by  defendant,  the  guardian  was  em- 
powered to  act  as  such,  and  that  he  did,  in  pursuance  of  his 
appointment  and  the  acceptance  of  his  bond,  enter  upon  the 
discharge  of  his  duties  as  guardian,  and  reqeived  said  money 
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while  acting  as  eucli  guardian.  Defendants  answered,  denj- 
ing  the  allegations  of  the  petition.  There  was  a  trial  to  the 
court,  and  judgment  was  rendered  for  plaintiff,  and  defend- 
ants  appeal. 

Ryan  Bros,^  for  appellants. 

Stahlj  Meredith  cfe  Stahl,  for  appellee. 

Reed,  J. — The  evidence  given  on  the  trial  shows  that  the 

appointment  of  the  guardian  was  made  by  the  clerk  in  vaca- 

1.  GUARD-  tion.  At  the  time  of  his  appointment,  the  ffoard- 
iA?r8:  bonds    .         ,.,    ,         ,        ,  ,.  .        ,      ,       \  ,, 

of:  must  be     lau  tiled   a   bond    conditioned    that    he   would 

approved  by 

not  by"tuo^"*^  account  for  and  pay  over  all  moneys  or  other  prop- 
ty^of^^elk^for  ^^7  belonging  to  the  ward  which  should  come 
sufficIeS?  *"*  iiito  his  hands  as  such  guardian.  There  was  no 
surety  on  this  bond.  It  was  signed  by  the  guard- 
ian alone.  The  oath  of  the  guardian  was  indorsed  on  the 
bond,  and  this  oath  was  taken  before  the  clerk.  The  bond 
was  recorded  by  the  clerk  in  the  book  kept  for  that  purpose, 
but  there  is  no  other  evidence  of  the  acceptance  or  approval 
by  him  of  said  bond.  It  was  also  proved  that  the  guardian 
received  certain  moneys  belonging  to  plaintiff,  and  that  he 
has  never  accounted  to  plaintiff  for  said  money,  and  that  he 
is  now  insolvent,  and  that  plaintiff  has  attained  his  majority. 
Plaintiffs  position  is  that  it  was  the  duty  of  the  clerk  to 
require  the  guardian  to  give  a  bond  at  the  time  of  his 
appointment,  with  sufficient  sureties,  conditioned  for  the  faith- 
ful performance  of  his  duties  as  such  guardian,  and  that  the 
appointment  of  the  guardian  without  requiring  such  bond 
was  a  violation  of  his  official  duties,  for  which  the  clerk  and 
liis  sureties  are  liable  on  his  bond.  It  is  claimed  that  the 
duty  of  the  clerk  in  this  respect  is  prescribed  by  section  2321 
of  the  Code.  This  section  is  as  follows:  "All  bonds  relating 
to  probate  matters  shall  be  filed  in  the  office  of  the  clerk  of 
the  circuit  court,  and  shall  not  be  deemed  sufficient  until 
examined  by  the  clerk,  and  his  approval  indorsed  thereon." 
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The  Rection  occurs  in  title  16.  This  title  relates  principally  to 
matters  pertaining  to  the  administration  and  settlement  of 
the  estates  of  decedents.  The  rules  governing  the  execution 
of  wills  and  the  admission  of  the  same  to  probate  are  pre- 
scribed in  the  title.  The  appointment  of  executors  and 
administrators  is  also  provided  for,  and  their  powers  and  duties 
are  defined.  The  manner  of  collecting  the  assets  of  estates, 
the  establishment  of  claims  against  them,  and  their  payment, 
and  the  payment  of  legacies  out  of  the  .assets,  and  the  descent 
and  distribution  of  intestate  property,  are  all  matters  which 
are  governed  by  the  provisions  of  the  statutes  contained  in 
this  title. 

There  are  also  two  general  provisions  in  the  title  with 
reference  to  the  guardianship  of  minors  and  others  requiring 
guardianship.  The  first  is  found  in  section  2312,  which  pro- 
vides "  that  the  circuit  court  of  each  county  shall  have  origi- 
nal and  exclusive  jurisdiction  *  *  *  •  of  the  persons 
and  estates  of  minors  and  others  requiring  guardianship." 
The  second  is  in  section  2315,  which  provides  that  the  clerk 
shall  have  power  to  appoint  guardians,  administrators,  etc., 
in  vacation.  The  general  provisions  of  the  statute  with 
reference  to  the  matter  of  guardianship,  however,  are  found 
in  chapter  6  of  title  15.  The  appointment  of  guardians  is 
provided  for  in  this  chapter,  and  their  powers  and  duties, 
with  reference  to  the  persons  and  property  of  their  wards 
are  there  prescribed.  And  it  is  provided  in  section  2246  that 
"guardians  appointed  to  take  charge  of  the  property  of  a 
minor  must  give  bond,  with  surety,  to  be  approved  by  the  court, 
in  a  penalty  *  ♦  *  conditioned  for  the  faithful  discharge 
of  their  duties  as  such  guardians  according  to  law."  It  is 
our  opinion  that  section  2321  has  no  reference  to  the  bonds 
of  guardians,  and  that  it  imposes  no  duty  upon  the  clerk 
with  reference  to  the  approval  of  such  bonds,  but  that  the 
duty  of  passing  upon  the  sufficiency  of  the  bond  of  a  guardian 
is  prescribed  by  section  2246,  and  that  this  duty  devolves 
upon  the  court,  and  cannot  be  performed  by  the  clerk  in 
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vacation.  This  conclusion  is  supported  by  two  satisfactory  resi- 
sons:  (1)  Section  2246  occurs  in  the  chapter  in  which  the 
powers  and  duties  of  guardians  are  prescribed  and  defined. 
It  provides  that  a  bond  shall  be  given,  and  that  the  surety 
thereon  must  be  approved  by  the  court.  Having  made  this 
provision  for  the  approval  of  the  bond  by  the  court,  it  is  not 
to  be  presumed  that  the  legislature  intended  by  the  snbse- 
(pient  section  that  it  should  be  re-examined  by  the  clerk,  and 
liis  approval  indorsed  thereon.  (2)  The  duty  imposed  on  the 
clerk  by  section  2321,  by  the  terms  of  the  section,  relates  to 
"  bonds  relating  to  probate  matters." 

The   term  "  probate,"  when   strictly  used,  relates  to  the 
proof  of  a  will  before  an  oflBcer  or  tribunal  having  jurisdic- 

2 . .   tion  to  determine  the  question  of  its  validity.    In 

the^rm  ^^*^'  common  usage,  however,  it  is  often  used  with  ref- 
•' probate."  erence  to  the  proceedings  incident  to  the  adminis- 
tration and  settlement  of  the  estates  of  decedents,  and  it  is 
sometimes  used  in  this  sense  in  the  statutes,  and  we  have  no 
doubt  but  the  phrase  "  bonds  relating  to  probate  matters,"  in 
this  section,  relates  to  any  and  all  bonds  which  executors  or 
administrators  may  be  required  to  give  in  the  course  of  their 
duties.  But  the  term  is  not  used  with  reference  to  guardian- 
ship, or  the  legal  proceedings  incident  thereto,  either  in  the 
law  or  in  common  usage.  A  guardian's  bond  is  in  no  sense 
a  bond  relating  to  probate  matters.  The  section,  then, 
relates  to  bonds  given  by  executors  and  administrators,  and  it 
is  clear  that  it  imposes  no  duty  on  the  clerk  with  reference 
to  the  bonds  of  guardians.  The  clerk,  then,  had  the  power 
to  appoint  the  guardian  in  vacation,  but  he  had  no  duty  to 
perform  with  reference  to  the  approval  of  his  bond.  That 
duty  devolved  upon  the  circuit  court,  and  it  should  have  been 
performed  at  the  term  following  the  appointment.  The  mat- 
ter complained  of  does  not,  therefore,  constitute  a  breach  of 
the  clerk's  bond.  The  circuit  court  held  that  it  did.  The 
judgment  is  therefore  erroneous,  and  must  be 

Revsbsed. 
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The  Tbustees  of    Griswold     College  v.    The   City   of 

Davenpokt. 

Pabkes  v.  The  Same. 

1.  Constitutional  Law:  taxation:  dub  process  of  law:  right  to 
notice  and  HBARiNa:  RULE  APPLIED.  Property  taken  for  the  non- 
payment of  taxes  is  not  taken  withoat  due  process  of  law,  if  the  Uxx- 
payer  is  afforded  an  opportunity  to  be  heard  in  relation  to  the  tax, 
thouf^h  it  be  only  before  the  officers  clothed  with  the  power  to  assess, 
and  not  before  the  courts.  Whether  or  not  the  property-owner  is  enti- 
tled to  notice  and  a  ri^fht  to  be  heard  in  all  cases  is  not  decided,  (but  see 
Gatch  V.  City  of  Des  Moines,  63  Iowa,  718,)  but  held  that  a  statute  or 
ordinance  which  provides  for  an  assessment  according  to  benefits^  so  that, 
in  making:  the  assessment,  an  opinion  is  to  be  formed  and  discretion  exer- 
cised  by  the  assessors,  but  which  fails  to  provide  for  notice  to  property- 
owners,  and  an  opportunity  for  them  to  be  heard,  is  unconstitutional, 
and  that  the  collection  of  a  tax  assessed  and  levied  under  such  statute  or 
ordinance  should  be  epjoined.    Compare  Auer  v.  City  of  Dubuque,  post. 

Appeal  from  Scott  District  Court. 

Wednesday,  Apeil  8. 

ON  eeheaeing. 

These  actions  were  brought  to  enjoin  the  collection  of  a 
sewer  tax  levied  without  notice  upon  adjacent  property  as  a 
special  assessment.  There  was  a  decree  for  the  plaintiffs, 
and  the  city  appeals. 

Bills  <&  Blocky  for  appellant. 

Putnam  A  Rogers^  for  appellees. 

Adams,  J. — In  an  opinion  filed  at  the  January  term, 
1884,*  the  court  held  that  these  cases  should  beaflBrmed; 
following  OatcK  v.  City  of  Des  Moines^  63  Iowa,  718.  The 
cases,  however,  differed  in  some  respects  from  that,  and, 
because  they  differed,  and  also  because  some  of  the  members 

•  This  opinion,  oonUining  no  argnment,  and  stating  no  principles,  bat  only  referring  to 
Ocich  v.tUyqf  Dt»  Moines  tor  the  grounds  of  the  decision,  is  not  published. 
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of  the  court  came  to  entertain  a  doubt  in  regard  to  the  cor- 
rectness of  the  ruling  in  Oatch  v.  City  of  Des  Moiiies,  it 
was  deemed  advisable  to  grant  a  rehearing.  Upon  a  re-ex- 
amination, we  have  to  say  that  we  reach  the  sanae  result,  bnt 
the  ground  upon  which  we  reach  it  is  such  that  it  is  unneces- 
sary either  to  overrule  or  approve  Oatch  v.  Des  Moina, 
In  that  case  it  was  held  in  general  to  be  essential  to  the  valid- 
ity of  an  assessment  for  public  improvements  that  the  prop- 
erty owner  should  have  notice  of  the  intended  assessment, 
and  an  opportunity  to  be  heard  in  respect  to  it,  and  that  a 
statute  allowing  such  assessments,  without  notice  and  with- 
out opportunity  to  be  heard,  is  unconstitutional.  The  theory 
of  the  opinion  is  that,  where  property  is  taken  for  the  non- 
payment of  a  special  tax  levied  without  notice,  and  with- 
out opportunity  in  any  form  to  be  heard  upon  it,  the  prop- 
erty is  taken  without  due  process  of  law.  For  the  pui-poses 
of  the  opinion  in  the  cases  before  us,  it  is  not  necessary  to 
state  the  rule  so  broadly. 

The  parties  are  agreed  that  property  cannot  be  taken  with- 
out due  process  of  law,  but  they  diflfer  upon  the  question  as 
to  what  constitutes  diie  process  of  law  in  respect  to  the  levy 
and  collection  of  taxes.  It  is  not  contended,  of  course,  by  any 
one  that  property  cannot  be  taken  for  the  non-payment  of  a 
tax  without  giving  the  property  owner  an  opportunity  to  be 
heard  in  court.  In  some  cases,  where  the  right  to  life,  lib- 
erty or  property  is  drawn  in  question,  such  opportunity  is 
necessary,  and  if  life,  liberty  or  property  were  taken  other- 
wise,  it  would  not  be  taken  by  dtie  process  of  law.  But  the 
courts  are  not  necessary  for  taxation.  Their  methods  are  tw 
cumbersome  and  expensive.  It  seems  to  be  agreed,  therefore, 
that  property  taken  for  the  non-payment  of  taxes  is  not  taken 
without  due  process  of  law,  if  the  tax-payer  is  afforded  an 
opportunity  to  be  heard  in  relation  to  the  tax,  though  it  be 
only  before  the  officers  clothed  with  power  to  assess.  The 
rule  in  respect  to  due  process  of  law,  stated  in  a  general  way, 
is  said  to  be  this:  that  every  one  is  entitled  to  the  protection 


Digitized  byLjOOQlC 


APRIL  TERM,  1885.  635 

Tbe  Xrnstees  of  Griswold  College  v.  The  City  of  Davenport. 

of  "  those  fundamental  principles  of  liberty  and  justice  which 
He  at  the  basis  of  all  our  civil  and  political  institutions." 
But  the  plaintiffs,  having  been  afforded  no  opportunity  to  be 
heard,  contend  that  they  would  be  deprived  of  the  guaranteed 
protection  if  the  assessment  in  question  should  be  upheld, 
and  their  property  should  be  taken  under  it.  While  not^ 
admitting  that  property  can  properly  be  taken  under  a  special 
assessment  in  any  case,  without  notice  to  the  property  owner 
of  the  intended  assessment,  they  contend  that  it  clearly  can- 
not in  some  cases,  and  especially  where  the  assessment  is 
made  under  a  law  or  ordinance  which  provides  for  an  assess- 
ment according  to  ienejits,  or  where  substantially  the  same 
principle  is  involved. 

In  a  case  where,  in  making  the  assessment,  no  opinion  is 
to  be  formed  nor  discretion  exercised,  it  is  manifest  that 
there  would  be  less  ground  for  contending  that  a  notice  is 
necessary.  In  such  case  a  hearing  is  less  important  to  the 
property  owner.  But  the  plaintiffs  contend  that  in  the  cases 
before  us  there  is  not  only  a  question  of  benefits,  but  of  com- 
parative benefits.  Their  ^position  in  this  respect  is  based 
upon  the  provision  of  the  ordinance  under  which  the  sewer 
was  constructed  and  the  assessment  made.  The  provision  is 
expressed  in  these  words:  "  Provided,  that  the  council  shall 
have  the  power  to  order  that  a  part  of  the  cost  of  the  con- 
struction of  any  particular  sewer  shall  be  paid  out  of  the  gen- 
eral revenue  of  the  city."  We  think  that  under  this  provis- 
ion (assuming  that  the  provision  did  not  have  the  effect  to 
nullify  the  ordinance,  about  which  there  may  be  some  doubt) 
the  council  was  charged  with  the  duty  of  determining 
whether  any  part  of  the  cost  of  constructing  the  sewer  should 
be  paid  out  of  the  general  revenue,  and  if  so,  what  part. 
Upon  what  basis  such  determination  should  be  made  the 
ordinance  does  not  show,  but  no  one  would  contend  that  it 
should  be  done  arbitrarily.  It  follows,  then,  that  it  should 
be  done  in  the  exercise  of  judgment  and  discretion. 

The  only  justification  for  any  special  assessment  is  the 
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special  benefit  supposed  to  be  received  from  the  improve- 
ment. But  the  special  benefit  differs  in  different  cases,  and 
so  also  does  the  benefit  enjoyed  by  the  public.  There  ma? 
be  other  considerations  which  should  influence  a  city  council 
in  determining  what  part  of  the  cost  of  a  sewer,  if  any,  should 
be  paid  out  of  the  general  revenue,  but  the  one  suggested 
could  not,  we  think,  properly  be  overlooked ;  nor  is  it  easy 
to  conceive  of  any  consideration,  whatever  others  there  might 
be,  which  would  not  address  itself  to  the  judgment  and  dis- 
cretion of  the  council.  The  principle  involved,  then,  it 
appears  to  us,  differs  in  no  essential  respect  from  that  found 
in  many  cases  where  the  cost  of  an  improvement  is  to  be 
apportioned  among  the  property  owners  according  to  benefit 
The  cases  before  ns,  then,  fall,  we  think,  within  the  rule  of  those 
cases,  and  we  have  to  say  that  we  think  that  they  hold  that  a 
right  to  a  notice  and  an  opportunity  to  be  heard  is  a  constitn- 
tional  right,  where  such  apportionment  it  to  be  made.  Among 
the  cases  so  holding  are  the  following:  Boorman  v.  CUyof 
Santa  Barbara^  65  Cal.,  313;  Hagar  v.  Meclajnatim 
Bist.y  111  IT.  S.,  701;  State  v.' Newark,  25  N.  J.  Law, 
(Dutch.,)  399;  Campbell  v.  Dwigglna,  83  Ind.,  473. 

Under  the  view  which  we  now  take,  our  decision  does  not 
depend  wholly  upon  Gatch  v.  City  of  Des  Moines,  It  is 
not  necessary,  therefore,  to  notice  the  special  matters  wherein 
the  appellant  claims  that  the  present  case  differs  from  that 
We  adhere  to  our  conclusion  formerly  reached,  and  the  judg- 
ment must  be 
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Smith  v.  Quiggans. 

1.  Homestead:  exemption:  first  floob  of  dwelling  used  as  gbo-  hS^I 
cery:  abandonment:  intention  t;o  reoccupt.  Where  the  head 
of  a  family  for  a  while  occupied  both  floors  of  a  building  as  hia  dwelling, 
but  afterwards  used  the  lower  or  first  floor  for  the  purposes  of  a  grocery 
store  carried  on  by  himself,  while  the  family  occupied  the  second  floor  as 
their  dwelling,  held  that  the  first  floor,  being  worth  less  than  $300,  was 
all  the  time  exempt  as  a  part  of  the  homestead,  within  the  meaning  and 
spirit  of  §  1997  of  the  Code;  and  the  fact  that,  after  he  went  out  of  the 
grocery  business,  he  did  not  for  a  while  actually  use  the  firdt  floor  for 
any  purpose,  though  it  was  his  intention  to  again  occupy  it  with  his 
family,  did  not  make  it  liable  for  his  debts.  Rhodes  v.  McCormack^  4 
Iowa,  868,  and  May  field  v.  Maaaden,  59  Id.,  517,  distinguished. 

Appeal  from  Guthrie  Circuit  Court. 

Wednesday,  April  8. 

Plaintiff  instituted  a  suit  on  an  account  for  goods  sold 
and  delivered  to  defendant.  An  attachment  was  issued  in  tlie 
case,  which  was  levied  on  certain  real  estate.  Defendant 
filed  a  cross-petition,  in  which  he  alleged  that  said  property 
was  his  homestead,  and  was  exempt  from  judicial  sale  for  the 
satisfaction  of  the  debt  sued  on,  and  he  prayed  that  it  be 
released  from  said  levy.  Plaintiff  had  judgment  for  the 
amount  of  his  claim,  but,  upon  the  trial  of  the  issue  joined  on 
the  allegation  of  the  cross-petition,  it  was  adjudged  that  the 
property  was  defendant's  homestead,  and  that  it  was  exempt 
from  sale  for  the  satisfaction  of  plaintiff's  claim,  and  it  was 
released  from  the  levy  of  the  attachment.  Plaintiff  appeals 
from  this  judgment. 

Oatch  (&  Weaver^  for  appellant. 

Cardell  ds  SJiortley^  for  appellee. 

Reed,  J. — The  property  in  question  is  a  two-story  building, 
and  the  town  lot  on  which  it  is  situated.  .Defendant  pur- 
chased the  ground  and  erected  the  building,  and  occupied  it 
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witli  bis  family  as  a  residence,  before  tbe  debt  to  plaintiff 
was  contracted.  They  lived  in  tbe  lower  .story  for  some  time, 
but  afterwards  moved  into  tbe  second  story  and  used  that  as 
a  place  of  residence.  Tbe  first  story  was  divided  into  two 
rooms,  and,  after  the  family  moved  into  tbe  second  ston', 
they  continued  to  use  tbe  rear  room  of  tbe  first  story  as  a 
kitchen.  Defendant  went  into  business  as  a  grocer,  and  used 
the  front  room  as  a  store-room.  Afterwards  the  partition 
l>etween  the  two  rooms  was  removed,  and  the  whole  of  tbe  first 
story  was  devoted  to  the  use  of  the  said  business,  with  the 
exception  that  some  of  tbe  household  eflfects,  and  provisions 
for  the  use  of  tbe  family,  were  stored  in  the  rear  part  of  it. 
Access  is  gained  to  the  second  story  by  an  outside  stairway. 
Tbe  building  is  20  by  36,  and  cost  about  $800.  The  evidence 
is  that  the  lower  story  is  worth  about  $275.  Defendant,  as 
we  infer,  failed  in  business,  and  bis  stock  of  goods  was  taken 
possession  of  by  another  party,  who  used  the  store-room  while 
selling  them  out;  but  it  does  not  appear  by  what  right  they 
were  taken.  The  store-room  was  not  leased  to  the  party; 
and  defendant  testified  that  it  was  bis  purpose  in  the  future 
to  use  the  whole  building  as  a  residence,  and  that  tbe  second 
story  did  not  contain  suflScient  room  for  his  family. 

It  is  not  claimed  by  plaintiff  that  either  the  second  story  or 
the  ground  on  which  the  building  is  situated  is  subject  to  be 
sold  for  tbe  satisfaction  of  tbe  judgment,  but  he  contends  that 
the  lower  story  of  tbe  building  is  not  exempt  from  judicial 
sale.  We  think,  however,  that  the  whole  property  is  exempt 
Defendant  occupied  and  used  the  first  story  of  the  building 
in  tbe  prosecution  of  bis  ordinary  business.  If  this  had  been 
a  separate  building  of  the  same  value,  and  situated  on  the 
same  premises,  and  be  bad  used  it  for  the  same  purpose,  it 
clearly  would  be  exempt,  under  section  1997  of  tlie  Code. 
The  exemption  law  should  be  so  construed  as  to  effectuate  the 
very  object  which  the  legislature  had  in  view  when  the  stat- 
ute was  enacted. 

Regard  ouglit  to  be  bad  to  the  spirit  of  tbe  law  rather  than 
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to  its  strict  letter.  The  manifest  purpose  of  the  legislature 
was  to  exempt  to  the  owner,  in  addition  to  the  building  or 
place  occupied  by  him  as  a  home  for  his  family,  the  building 
or  place  which  he  uses  and  occupies  in  the  prosecution  of  his 
ordinary  business,  provided  it  is  appurtenant  to  the  home- 
stead, and  its  value  does  not  exceed  $300.  If  the  property 
used  by  the  owner  for  that  purpose  is  part  of  the  same  build- 
ing used  by  him  as  a  home,  this  purpose  is  certainly  effectu- 
ated by  exempting  it  from  sale.  The  intention  of  the  law  is 
as  surely  accomplished  by  exempting  it  as  it  would  be  by 
exempting  a  building  similar  to  it  which  was  entirely  detached 
from  the  home^  So  long,  then,  as  defendant  continued  to 
use  and  occupy  the  property  in  carrying  on  his  business,  it 
was  exempt  under  the  provisions  of  section  1097.  The  case 
is  clearly  distinguishable  from  Rhodes  v.  McCormack^  4 
Iowa,  3GS,  and  Mayjield  v,  Maasden^  59  Id.,  517.  The 
property  involved  in  those  cases  was  either  not  used  and  occu- 
pied by  the  owners  in  the  prosecution  of  their  ordinary  busi- 
ness, or  its  value  exceeded  the  amount  prescribed  by  the  stat- 
ute. We  think,  also,  that  the  property  did  not  become  subject 
to  sale  when  defendant  ceased  to  carry  on  the  business  in  it. 
Before  engaging  in  the  business  he  used  and  occupied  it  as  a 
home  for  liis  family,  and  during  the  time  he  carried  on  the 
business  he  also  devoted  it  to  some  extent,  in  connection  with 
the  second  story  to  the  same  use.  And  it  was  his  purpose  at 
all  times  to  reoccupy  and  use  it  as  part  of  his  home  whenever 
he  should  cease  to  use  it  in  carrying  on  the  business. 

"We  think,  therefore,  that  the  judgment  of  the  circuit  court 
is  correct,  and  it  is 

Affibmed 
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Babidon  V.  The  Centbal  Iowa  Railway  CJoMPAirr. 

1.  Bailroads:  failure  to  construct  cattlb-ouards:  damaobs: 
surprciENCY  of  petition.  Plaintiff 's  petition  in  this  case  considered, 
(see  opinion,)  and  found  to  show  upon  its  face  that  he  had  sustained  some 
damtkges  by  reason  of  defendant  *s  neglect  of  its  legal  diit  j  to  construct 
cattle-goards  where  its  road  entered  and  left  plaintiff  *8  farm,  and  Md 
that  the  amount  of  such  damages  was  a  proper  question  for  the  jaiy 
upon  the  evidence,  and  that  a  demurrer  to  the  petition  was  erroneoady 
sustained. 

Appeal  from  Jasper  Circuit  Court. 

Wednesday,  Apbil  8. 

This  is  an  action  at  law,  by  which  the  plaintiff  seeks  to* 
recover  damages  of  the  defendant  for  its  failure  to  pat  in 
cattle-guards  where  the  railroad  of  defendant  enters  and 
leaves  the  fenced  and  improved  lands  of  the  plaintiff.  Tliere 
was  a  demurrer  to  the  petition,  which  was  sustained,  and  the 
plaintiff  appeals. 

A,  R,  Campbell  and  Alanson  Clark^  for  appellant 

J.  n.  Blair  and  A.  C.  Dah/y  for  appellee. 

RoTHBOCK,  J. — The  petition  and  the  amendment  thereto 
set  forth,  in  substance,  that  the  defendant's  railroad  was  law- 
fully constructed  over  and  across  plaintiff's  farm,  and  that  by 
the  construction  of  the  road  the  plaintiff's  inclosed  and 
fenced  fields  were  thrown  open,  and  that  defendant  neglected 
and  refused  for  the  period  of  about  one  year  to  place  cattle- 
guards  at  the  proper  places,  and  that  by  reason  of  said  failure 
and  neglect  the  plaintiff 's  fields  were  thrown  open  to  the  pub- 
lic; that  plaintiff  had  on  his  farm  103  acres  of  heavy  grass,  of 
the  value  of  $2.50  per  acre,  and  30  acres  of  corn-stalks,  of  the 
value  of  $1  per  acre,  for  the  winter  of  1882-83,  and  the 
value  of  the  same  was  destroyed;  that  he  owned  100  cattle, 
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for  which  he  had  saved  said  grass  and  stalks,  and  that  he 
could  not  turn  his  herd  into  said  pasture  T)ecause  of  said 
openings  in  the  fences,  and  that  he  could  not  protect  himself 
from  the  loss  of  the  pasture  by  any  reasonable  means.  He 
claimed  damages  in  the  pum  of  $300. 

The  demurrer  was  to  the  effect  that  the  petition  failed  to 
show  that  tlie  neglect  to  put  in  cattle-guards  resulted  in 
depriving  the  plaintiff  of  the  use  of  his  winter  pasture,  and 
failed  to  state  any  fact  showing  how  such  failure  to  put  in 
cattle-guards  resulted  in  any  legal  damage  to  the  plaintiff; 
and  that  the  facts  pleaded  show  that  the  plaintiff's  loss  of  his 
pasture  resulted  from  his  groundless  fears  and  voluntary 
omission  to  feed  and  use  the  same;  and  that  the  damages 
sought  to  be  recovered  are  remote,  speculative  and  conse- 
quential. 

The  statute  requires  that  every  railroad  company  shall 
make  proper  cattle-guards  where  its  railway  enters  or  leaves 
any  improved  or  fenced  land,  and  shall  be  liable  for  all  dam- 
ages sustained  by  reason  of  such  neglect  and  refusal.  Code, 
§  1288.  And  the  owner  of  the  land  has  no  legal  right  to 
construct  cattle-guards  across  the  track,  and  is  not  bound  to 
do  so  to  protect  himself  from  damages  by  reason  of  the  want 
thereof.  Downing  v.  Chicago^  R,  /.  cfe  P.  R^y  Co,^  43  Iowa, 
06.  Under  the  averments  of  the  petition,  the  plaintiff  was 
entitled  to  recover  whatever  damages,  if  any,  he  fairly  sus- 
tained by  reason  of  his  land  having  been  thrown  open  and 
left  unfenced;  and  he  cannot  recover  damages  which  he  might 
have  prevented  by  reasonable  care. 

In  Smith  V.  Chicago^  O.  <&  D,  R^y  Co.^  38  Iowa,  518, 
where  the  plaintiff,  after  the  construction  of  the  railroad, 
planted  crops,  which  were  destroyed  by  cattle  by  reason  of 
the  neglect  to  construct  cattle-guards,  it  was  held  that  the 
measure  of  damages  was  the  market  value  of  the  crops  when 
matured,  less  the  expense  of  fitting  them  for  market  from  the 
time  of  the  injury,  less  whatever  the  value  of  the  portion 
saved,  if  any,  may  be. 
Vol.  LXV— 41 
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In  Donald  v.  St.  Louis,  TT.  C.  cfe  iT.  TTy  Co,,  44  Iowa,  157, 
where  a  crop  of  corn  was  damaged  by  cattle  to  the  extent  of 
150  bushels,  by  reason  of  the  neglect  to  bnild  cattle-gDards. 
it  was  held  that  the  measure  of  damages  was  the  value  of  the 
corn  destroyed.  In  that  case  it  was  claimed  that  the  plaint- 
iff should  have  allowed  the  premises  to  remain  uncultivated, 
and  that  the  proper  measures  of  the  damages  is  the  rentil 
value  of  the  land;  but  this  court  ruled  otherwise,  upon  the 
ground  that  it  was  defendant's  duty  to  erect  cattle-gnards, 
and  plaintiff  had  a  right  to  suppose  this  duty  would  be  per- 
formed. 

In  the  case  at  bar  the  plaintiff  claims  damages  for  the  total 
loss  of  his  grass  and  corn-stalks,  and  alleges  that  they  were 
entirely  worthless  by  reason  of  the  failure  and  neglect  of  the 
defendant  to  put  in  the  cattle-guards.  It  is  easy  to  see  that 
they  were  of  less  value  than  they  would  have  been  if  the  land 
had  been  inclosed.  How  much  less  value  they  would  have 
been  is  a  question  to  be  determined  upon  the  proof  on  the  trial. 
The  fact  that  a  claim  is  made  for  more  damages  than  a  party 
is  entitled  to,  is  no  ground  for  demurrer.  The  question  as 
to  whether  he  should  have  used  the  pasture  and  stalks  so  far 
as  he  could  do  so,  and  what  interference  with  the  use,  or  how 
much  was  destroyed  by  other  stock  pasturing  on  the  same, 
and  all  such  considerations,  are  mere  matters  of  evidence. 

We  think  the  demurrer  should  have  been  overruled. 

Revebsed. 
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BuBT  V.  Harbaii,  Adm'b. 

1.  Constitational  Law:  rbfbrbncb  of  causb  ikvolvino  mutual 

accounts:  claim  against  estatb:  right  op  trial  by  jury:  bquit-      I  »  ^1 
ABLB  JURISDICTION.    When  there  is  great  perplexity  in  the  accounts      '^^  ^\ 
between  the  parties  to  an  action  for  the  establishment  of  a  claim  against      \U  ft'Hl 
an  estate,  and  an  examination  of  the  acconnts  by  a  jnry  is  impracticable, 
the  cause  is  a  proper  one  for  equitable  cognizance,  and,  under  §  2816 
of  fhe  Code,  the  court  may,  on  its  own  motion,  refer  such  a  case  to  a 
referee  to  report  the  testimony,  the  facts  found,  and  the  conclusions  of 
law;  and,  as  §  9  of  article  1  of  the  constitution  does  not  guarantee  a 
right  of  trial  by  jury  in  causes  of  equitable  cognizance,  that  guaranty  is 
not  violated  by  such  reference. 

Appeal  from  Jasper  Circuit  Court. 

Wednesday,  April  8. 

Tee  plaintiff  filed  a  claim  against  the  estate  of  Titus  B. 
Eldridge,  by  which  he  demanded  a  balance  due  to  him  in  the 
sum  of  $15,728.  An  answer  was  filed  by  the  administrator, 
pleading  the  statute  of  limitations  as  to  part  of  the  claim, 
and  a  counter-claim  in  the  sum  of  $2,000,  for  professional 
services  rendered  by  decedent  as  an  attorney  and  counsellor 
at  law,  in  an  action  in  which  plaintiff  was  a  party,  and  at  his 
request,  and  for  $1,000  for  costs  advanced  and  paid  in  said 
action  at  the  request  of  defendant.  He  also  set  up  a  claim 
for  the  value  of  certain  cattle  and  hoojs  which  belono^ed  to  the 
estate  of  decedent,  and  which  were  sold  and  the  proceeds 
appropriated  by  the  plaintiff,  and  also  a  claim  for  certain 
other  personal  property  belonging  to  said  estate,  which 
plaintiff  appropriated  and  converted  to  his  own  use.  The 
court,  upon  its  own  motion,  ordered  that  the  issues  between 
the  parties  be  referred  to  a  referee  to  report  the  testimony, 
facts  found,  and  conclusions  of  law.  The  defendant  excepted 
to  the  order,  and  appeals. 

Cook  <&  Patterson  and  A.  M.  Ha/rrah^  for  appellant. 
TT.  S,  Winslow,  for  appellee. 
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RoTHBOCK,  J. — Section  2816  of  the  Code  provide  that. 
'  when  the  parties  do  not  consent,  the  court  may,  upon  the 
motion  of  either,  or  upon  its  own  motion,  direct  a  referen<» 
in  either  of  the  following  cases:  (1)  When  the  trial  of  an 
issue  of  fact  shall  require  the  examination  of  mutual  accounts, 
or  when,  the  account  being  on  one  side  only,  it  shall  be  made 
to  appear  to  the  court  that  it  is  necessary  that  the  party  on 
the  other  side  should  be  examined  as  a  witness  to  prove  the 
account,  in  which  case  the  referee  may  be  directed  to  hear 
and  report  upon  the  whole  issue,  or  upon  any  specific  question 
involved  therein.     *     *     * '' 

The  claim  filed  by  plaintiff  is  in  the  form  of  an  account. 
It  covers  a  period  of  about  eight  years.  The  items  are  so 
numerous  that  it  requires  thirty-eight  pages  of  the  abstract 
to  set  them  out.  The  charges  appear  to  be  for  managing  gas- 
works part  of  the  time,  and  for  some  kind  of  office-work, 
and  for  carrying  on  and  superintending  a  farm,  and  there  are 
hundreds  of  items  of  expenditures  set  out,  which  appear  to 
have  been  incurred  in  connection  with  these  operations.  Tlie 
account  is  not  all  on  one  side.  The  charges  against  the 
estate  amount  to  $25,971.16,  and  the  credits  aggr^ate 
$10,242.22,  and  judgment  is  demanded  for  the  balance  as 
shown  by  the  account. 

The  answer,  among  other  defenses,  sets  up  a  cross-claim 
for  professional  services,  and  for  $1,000  costs  paid  out  and 
expejided  in  connection  therewith.  The  items  of  costs  are 
not  set  out,  but  it  is  apparent  that  the  claim  therefor  is  in 
the  nature  of  an  account.  It  is  very  plain,  therefore,  that  a 
determination  of  the  case  requires  the  examination  of  mutnal 
accounts.  This  is  apparent  from  the  account  as  stated  by 
plaintiff,  and  from  the  answer  of  the  defendant.  The  case, 
therefore,  is  within  the  very  letter  of  the  statute. 

It  is  said,  however,  that  a  compulsory  reference  of  an 
action  at  law  is  a  denial  of  the  right  of  trial  by  jury,  and 
that  the  statute  is  therefore  unconstitutional,  if  held  to  apply 
to  actions  at  law.     It  is  provided  by  article  1,  §  9,  of  our 
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constitution  that  ''the  right  of  trial  hj  jury  shall  remain 
inviolate.''  This  right  of  trial  by  jury  does  not  obtain  in  cases 
which  are  of  equitable  cognizance.  The  question,  then,  is, 
has  a  cx)urt  of  chancery  jurisdiction  of  cases  like  this?  In 
McMartin  v.  BingJiam^  27  Iowa,  234,  it  is  held  that  the 
statute  now  under  consideration  correctly  specifies  what  was 
of  equitable  cognizance  in  matters  of  account.  We  think  it 
is  very  clear  that  the  claim  tiled  and  the  answer  thereto  show 
that  there  are  mutual  demands  between  the  parties  which  will 
require  an  examination,  and  in  such  cases  the  issue  is  one  of 
which  a  court  of  chancery  always  has  jurisdiction.  1  Story, 
Eq.  Jur.,  §  459.  It  is  true,  as  is  said  in  Fowle  v.  Laiorason, 
Ecr\  5  Pet,  495,  that  "  it  cannot  be  admitted  that  a  court 
of  equity  may  take  cognizance  of  every  action  for  goods, 
wares  and  merchandise  sold  and  delivered,  or  for  money 
advanced  when  partial  payments  have  been  made,  or  of  every 
contract,  express  or  implied,  consisting  of  various  items,  on 
which  sums  of  money  have  become  due,  and  different  pay- 
ments ha^e  been  made."  But  when  there  is  great  perplexity 
in  the  accounts  between  the  parties,  and  an  examination  of 
them  by  a  jury  is  impracticable,  a  court  of  chancery  will 
exercise  jurisdiction.  The  statement  of  the  account  in  this 
case  makes  it  very  plain  that  it  would  be  exceedingly  diflBcult 
to  have  an  intelligent  trial  of  the  issues  before  a  jury.  In 
Blair  Town  Lot  <&  Land  Co,  v.  Walker^  50  Iowa,  376, — a 
case  very  much  like  this, — it  was  said  that  a  trial  before  a 
jury  in  that  case  "would  be  a  mockery."  In  this  case,  the 
great  length  and  complicated  nature  of  the  accounts  are  such 
that  it  ought  not  to  be  submitted  to  a  jury. 

Affirmed. 
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Gardner  v.  Trenary. 

1.  Salo  of  Patent-right :  falab  rbprbsentations:  drkd  proccbsd 
BY  SET  A8IDE.  The  law  will  not  allow  one  committing  a  fiaad  to  pro- 
tect himself  by  the  claim  that  his  victim  was  easily  deceived,,  and  did 
not  act  in  the  matter  with  reasonable  prudence ;  and  so,  in  this  cne, 
where  the  evidence  (see  opinion)  shows  that  defendant,  by  fidse  repreaent- 
ations  as  to  the  value  and  utility  of  a  patent-right,  and  by  fmadnkot 
devices  in  exhibiting  it,  induced  plaintiff,  in  exchange  for  an  inteieitiB 
the  right,  to  convey  to  him  his  house  and  lot,  held  that  the  deed  should 
be  set  aside. 

Appeal  from,  Plymouth  District  Court. 
Wednesday,  April  8. 

This  is  an  action  in  equity,  by  which  the  plaintiff  seeks  to 
set  aside  and  annul  a  conveyance  of  a  house  and  lot,  made  by 
the  plaintiff  to  the  defendant.  The  alleged  consideration  of 
the  conveyance  was  a  transfer  by  defendant  to  plaintiff  of  tlie 
right  to  vend  and  sell  a  certain  patent-right  in  certain  coun- 
ties in  this  state,  and  in  Ross  county,  in  Ohio.  It  is  allied 
in  the  petition,  in  substance,  that  the  patent-right  was  worth- 
less, and  that  the  defendant  falsely  and  fraudulently  repre- 
sented it  to  the  plaintiff  to  be  a  valuable  invention,  and  war- 
ranted it  to  be  a  useful  and  eflScient  contrivance,  and  that, 
by  reason  of  the  said  false  and  fraudulent  representations  and 
warranty,  the  plaintiff  was  induced  to  convey  the  house  and 
lot  to  the  defendant.  There  was  a  trial  upon  the  merits,  and 
a  decree  was  entered  for  the  plaintiff,  and  defendant  appeals. 

Struhle^  Hishel  <&  Sartor ly  for  appellant. 

ArgOy  Kelly  &  Augir^  for  appellee. 

RoTHBOOK,  J. — I.  The  case  is  triable  anew  in  this  court. 
An  examination  of  the  evidence  shows  that  it  took  a  very 
wide  range.  The  fact  is  well  established  that  the  defendant 
was  proprietor  of  a  patent-rigJit,  which  consisted  of  a  contri- 
vance designed  to  be  used  to  attach  a  walking  plow  to  a  sulky 
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cultivator,  so  as  to  make  a  sulky  plow  of  the  combination. 
During  the  spring,  summer  and  fall  of  1882,  the  defendant 
was  engaged  in  the  northwestern  part  of  the  state  in  dispos- 
ing  of  the  right  to  sell  his  patent  in  such  territory  as  he 
could.  He  had  a  sulky  cultivator  with  his  patent  attached, 
and  he  exhibited  it  at  various  places,  and  tested  it  in  the 
presence  of  those  to  whom  he  proposed  to  sell  territory.  The 
plaintiff  introduced  evidence  of  alleged  fraudulent  sales  made 
to  others.  This  evidence  was  objected  to  in  the  court  below, 
and  we  are  asked  to  disregard  it  in  the  decision  of  the  case 
in  this  court  It  is,  perhaps,  correct  that  evidence  of  other 
fraudulent  sales  is  not  admissible  for  the  purpose  of  showing 
that  the  sale  to  the  plaintiff  was  effected  by  the  fraud  of  the 
defendant. 

II.  It  is  insisted  that  the  representations  made  by  defen- 
dant wore  mere  words  of  commendation  or  expressions  of 
opinion  as  to  the  quality  of  his  contrivance.  In  answer  to 
this,  we  think  it  is  enough  to  say  that  the  evidence  satisfies 
us  that  the  defendant  induced  the  plaintiff  to  enter  into  the 
contract  by  such  false  representations  as  the  law  regards  as 
sufficient  to  avoid  a  contract,  and  that  his  representations 
were  of  such  a  positive  character  as  to  amount  to  a  warranty. 

III.  It  is  insisted  that  a  motion  made  by  the  defendant 
to  exclude  certain  depositions  should  have  been  sustained. 
This  motion  was  based  upon  the  ground  that  said  depositions 
were  taken  by  the  plaintiff  after  the  time  fixed  by  an  agree- 
ment of  the  parties  within  which  the  taking  of  testimony 
should  be  closed.  There  was  no  error  in  this  ruling,  because 
the  record  shows  that  the  court  gave  the  defendant  ample 
time  to  take  additional  evidence  after  the  motion  was  dis- 
posed of,  and  before  the  trial. 

IV.  We  will  not  review  the  testimony  of  the  witnesses. 
It  is  not  our  practice  to  do  so.  The  evidence  in  this  case 
establishes  about  the  following  state  of  facts :  The  patent- right 
in  question  was  a  worthless  contrivance,  by  the  sale  of  which 
the  defendant  succeeded   in  deceiving  and   defrauding  the 
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plaintiff.  His  invention  could  not  be  made  to  work  on  any 
ordinary  sulky  cultivator,  as  he  claimed  and  represented  it 
could.  It  required  a  great  weight  upon  the  end  of  the 
tongue  to  hold  it  down,  and  in  testing  it  he  deceived  bis  vic- 
tims by  using  an  iron  neck-yoke,  weighing  from  forty  U* 
sixty  pounds,  which  was  painted  so  as  to  resemble  wood. 
He  hired  and  paid  men  to  assist  in  defrauding  their  neigh- 
bors. It  is  claimed  that,  as  the  plaintiff  saw  the  machine 
tested,  his  eyes  were  his  market,  and  that  he  had  no  right 
to  rely  upon  any  representations.  It  is  a  matter  of  wonder 
that  some  people  have  not  learned  that  a  useful  and  valuable 
invention  is  not  hawked  about  the  country  and  sold  bj  coun- 
ties and  townships,  and  payment  taken  in  all  sorts  of  unsal- 
able property.  ^  But  the  law  will  not  allow  one  committing 
a  fraud  of  this  kind  to  protect  himself  by  the  claim  that  his 
victim  was  easily  deceived,  and  did  not  act  in  the  matter 
with  reasonable  prudence. 

Affibmkd. 


Thb  Bank   of  Monroe  kt  al.  v.  Giffoed  et  ai*. 

1.  Iigunotion:  acticn  on  bond:  when  it  accburs.  Althoagrb  apre- 
liminaty  injunction  may  be  dissolved  apon  motion  before  the  final  bear- 
ing upon  the  merits,  an  action  for  damages  upon  the  bond  wiU  not  lie 
until  after  the  final  hearing;  because  it  may  be  that  on  the  hearing  upon 
the  merits  an  injunction  may  yet  be  ordered,  and  thus  it  may  appear 
that,  notwithstanding  the  interlocutory  dissolution,  the  i^juncUoD  was 
not  wrongfully  sued  out,  and  that  there  is  no  groond  for  an  action  on 
the  bond. 

Appeal  from  Jasper  Circuit  Court. 

Wednesday,  April  8. 

This  is  an  action  to  recover  damages  upon  an  injunction 
bond.  There  was  a  demurrer  to  the  petition,  which  was  sus- 
tained.    Plaintiffs  appeal.     The  facts  appear  in  the  opinion. 
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Window  <&  Varnum  and  J,  Kipp  &  Son^  for  appellants. 
John  F,  Lacey  and  A.  Clarh^  for  appellees. 

RoTHKOOK,  J. — It  appears  from  the  averments  of  the  peti- 
tion that  the  defendant,  Gifford,  made  a  promissory  note,  and 
that  the  plaintiffs  were  the  holders  of  the  same.  Gifford 
claimed  that  the  note  was  void  for  some  reason,  which  is  not 
stated,  and  he  commenced  an  action  against  the  plaintiffs^ 
and  procured  a  temporary  injunction  restraining  them  from 
negotiating,  selling,  assigning,  or  indorsing  the  note.  All 
of  the  defendants  signed  the  bond  required  to  be  given  upon 
the  issuance  of  the  injunction.  A  motion  was  made  bj  the 
plaintiffs  herein  to  dissolve  the  injunction.  A  hearing  was 
had  on  the  motion,  and  the  injunction  was  dissolved;  it 
having  been  determined  and  adjudged  that  the  same  was 
improperly  granted,  and  the  writ  wrongfully  issued.  This 
action  was  brought  upon  the  bond,  and  the  demurrer  is  upon 
the  following  grounds:  '^  (1)  The  petition  does  not  show  that 
the  cause  of  action  upon  which  plaintiffs  claim  has  accrued. 
(2)  The  petition  does  not  show  that  the  original  action,  in 
which  it  is  alleged  that  defendant  sued  out  the  injunction, 
has  been  tried  or  disposed  of,  or  that  any  final  judgment  has 
been  rendered  therein." 

The  question  is,  did  a  right  of  action  arise  at  once  upon 
the  dissolution  of  the  temporary  injunction?  It  was  held  by 
the  court  below  that  the  right  of  action  was  not  complete 
imtil  the  final  disposition  of  the  injunction  cause.  In  section 
1649  of  High  Inj.,  it  is  said  that  "  the  general  rule  is  that 
upon  the  dissolution  of  an  injunction,  and  a  failure  upon  the 
part  of  the  obligors  to  comply  with  the  conditions  of  the 
bond,  a  right  of  action  at  once  accrues.  *  *  *  It  has 
been  held,  however,  that  no  action  at  law  can  be  maintained 
upon  the  bond  until  the  final  determination  of  the  cause  in 
which  the  injunction  issued,  even  though  the  injunction  has 
been  dissolved  upon  appeal,  and  the  cause  remanded  for  fur- 
ther proceedings,  since  complainant  is  still  entitled  to  pro- 
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ceed  with  his  action,  and  may,  on  final  hearing,  establish  his 
right  to  an  injunction."  As  sustaining  the  rule  that  npon 
tlie  dissolution  of  the  injunction  an  action  may  be  brought 
at  once,  the  author  cites  RaUroad  Co.  v,  Hayfjoard^  4  Fla., 
411,  and  Sizer  v.  Anthony^  22  Ark.,  465, 

We  think  that  the  rule  that  no  action  accrues  until  the 
final  determination  of  the  injunction  suit  is  much  the  better 
practice.  Suppose  that,  on  the  final  hearing  on- the  merits, 
it  is  adjudged  that  the  holders  of  the  note  be  enjoined  from 
negotiating  or  indorsing  it,  would  an  action  then  lie  npoD 
the  bond,  and  what  would  be  the  measure  of  damages!  The 
plaintiff  in  the  injunction  case  is  not  deprived  of  his  ri^i  Ui 
demand  an  injunction  upon  the  final  hearing,  because  the 
temporary  writ  has  been  dissolved  on  motion,  and,  if  he  is 
entitled  to  an  injunction  under  the  proofs  made  on  the  final 
hearing,  there  can  be  no  action  upon  the  bond,  because  the 
final  decree  necessarily  determines  that  the  preliminarj 
injunction  was  rightfully  granted.  In  support  of  our  concla- 
sion,  see  Bemisv,  Gannett j  8  Neb.,  236;  Dowling  v.  Pohckj 
18  Gal.,  625;  Penny  v.  Holherg^  53  Miss.,  567.  We  think 
the  demurrer  to  the  petition  was  correctly  sustained. 

Affibhed. 


AuEB  V,  The  Cmr  of  Dubuque. 

-      .     1.  Constitutional  Law :  taxation:  right  to  notice  and  hbabixg: 
122    97|  DUB  PROCESS  OP  LAW.    If  there  is  or  can  be  any  ground  upon  which  a 

tax  can  be  upheld  which  has  been  levied  without  notice  to  the  tax-payer, 
and  without  an  opportunity  to  be  heard,  it  is  incumbent  upon  the  paity 
claiming  its  validity  to  show  that  a  notice  would  have  been  unavailing' 
on  account  of  the  want  of  discretion  in  the  persons  clothed  with  the 
power  to  make  the  assessment  and  levy,  or  for  some  other  reason;  and, 
as  such  showing  has  not  been  made  in  this  case,  the  tax  joa^'^  ^ 
declared  invalid.  Compare  Qaich  v.  City  of  Des  Moines,  63  Iowa, 718, 
and  Trustees  of  Griswold  College  v.  City  of  Davenport^  ants,  p.  633. 

Appeal  from  Dubuque  Circuit  Court. 

Wednesday,  Apbil  8. 
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Tras  is  an  action  in  certiorari^  by  which  the  plaintiff  seeks 
to  annul  and  set  aside  a  special  tax  levied  upon  his  property 
to  pay  for  paving  part  of  one  of  the  streets  of  the  city.  It  is 
averred  in  the  petition  that  tlie  tax  was  assessed  and  levied 
without  any  notice  to  the  plaintiff,  and  without  any  opportu- 
nity being  given  him  to  appear  and  be  heard  in  relation 
thereto.  A  writ  of  certiorari  was  issued,  and  upon  a  return 
thereto  the  cause  was  tried  by  the  court,  and  a  judgment 
was  rendered  annulling  the  assessment  and  levy.  Defendant 
appeals. 

D.  J.  Zenehan,  for  appellant. 
Heni'y  Michel^  for  appellee. 

RoTHBOOK,  J. — it  appears  from  the  record  before  us  that 
on  the  second  day  of  July,  1883,  the  city  council  of  the 
defendant  passed  a  resolution  ordering  that  a  part  of  Brad 
street  in  said  city  should  be  graded,  curbed,  guttered  and 
macadamized,  and  that  the  city  engineer  should  make  the 
necessary  plans  and  specifications  for  said  improvements, 
and  thatthfe  city  recorder  should  give  notice  for  bids  and  pro- 
posals for  the  performance  of  the  work;  "the  guttering, 
curbing,  and  macadamizing  to  be  done  at  the  expense  of  the 
abutting  property.^'  The  contracts  were  let  and  the  work 
done,  and  on  the  first  day  of  October,  1883,  the  city  council 
levied  a  tax  of  $127.83  upon  a  lot  owned  by  the  plaintiff,  and 
which  abutted  on  that  part  of  the  street  where  the  improve- 
ment was  made.  The  plaintiff  had  no  notice  that  a  levy 
would  be  made  upon  his  lot,  and  had  no  opportunity  given 
him  to  appear  before  the  council  and  be  heard  in  relation 
thereto.  The  ordinance  of  the  city  authorizing  the  levy  of 
taxes  for  such  improvements  made  no  provision  for  notice  to 
the  owners  of  property  of  the  time  and  place  of  the  levy. 

The  court  below  followed  the  case  of  Gatch  v.  City  of  Des 
Moines^  63  Iowa,  718.  The  decision  in  that  case  has  since 
been  vigorously  assailed  in  the  case  of  Trustees  of  Qriswold 
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College  v.  City  of  Davenport^  ante^  p.  633.  A  rehearing 
was  granted  in  the  last-named  case,  and  the  original  opinion 
was  adhered  to,  upon  the  ground  that,  nnder  the  ordinance 
of  the  city  of  Davenport  authorizing  the  levy,  the  ascertain- 
ment of  the  amount  of  the  tax  was  not  necessarily  a  mere 
mathematical  calculation,  but  judgment  and  discretion  were 
required  to  be  exercised  by  the  city  council  in  determining 
whether  pswt  or  all  of  the  cost  of  the  improvement  should  be 
assessed  against  adjacent  lots  and  lands,  and  that  the  case, 
therefore,  diflfered  in  no  essential  respect  from  that  class  of 
cases  where  the  cost  of  an  improvement  is  to  be  apportioned 
among  property  owners  according  to  benefits. 

In  the  case  at  bar,  it  was  incumbent  on  the  defendant  to 
show  by  its  return  to  the  writ,  and  upon  the  trial,  that  the 
tax  in  question  was  such  that  a  notice  to  the  owner,  and  an 
opportunity  to  be  heard  before  the  levy  became  conclosive 
upon  him,  would  have  been  of  no  avail  to  him.  No  such 
showing  was  made.  All  that  is  shown  is  that  there  was  an 
ordinance  which  authorizes  the  cost  of  the  improvement  to 
be  levied  upon  the  abutting  property.  It  does  not  appear 
whether  the  levy  was  required  to  be  made  according  to  tbe 
area  of  the  lots,  or  to  the  lineal  feet  front,  or  to  the  value  of 
the  lots,  or  whether  the  council  had  any  discretion  in  r^ard 
to  how  the  levy  should  be  made.  In  view  of  the  legislation 
of  this  state  from  the  beginning,  as  shown  in  Oatoh^s  Can, 
if  there  is  or  can  be  any  ground  upon  which  a  tax  can  be 
upheld  which  has  been  levied  without  notice  to  the  tax-payer, 
and  without  an  opportunity  to  be  heard,  it  is  incumbent  npon 
the  party  claiming  its  validity  to  show  that  a  notice  would 
have  been  unavailing.  In  this  case  it  is  impossible  to  ascer- 
tain from  the  levy  itself  how  or  in  what  manner  the  amonnt 
of  the  tax  was  ascertained. 

Affirmbd 
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WOLFENDEN   V.    BaRRY. 

1.  Statute  of  Limitations :  action,  whbn  begun:  handing  notice 
TO  sheriff:  intention  of  service  abandoned.  Althoagh  the 
delivery  of  an  orig^inal  notice  to  the  sheriff,  with  intent  that  it  shall  be 
served  immediately,  is  a  commencement  of  the  action  for  the  purposes 
of  the  statute  of  limitations,  (Code,  g  2532,)  yet  such  intent  must  be  con- 
tinuous  until  the  service  is  effected.  And  so,  where  a  notice  was  placed 
in  the  sheriff's  hands,  who  neglected  to  serve  the  same,  but  afterwards 
returned  it  to  plaintiff's  attorney,  who  lost  it,  and  nearly  two  years  later 
another  notice  was  drawn  and  served,  and  the  defendant  thus  brought 
into  court,  held  that  the  action  was  not  begun  with  the  delivery  of  the 
first  notice  to  the  sheriff,  and  that,  the  period  prescribed  by  the  statute 
of  limitations  having  expired  before  the  second  notice  was  placed  in  the 
sheriff's  hands,  the  action  was  barred. 

Appeal  from  O^Brien  District  Court, 

Wednesday,  April  8. 

Action  upon  two  promissory  not^s,  one  of  which  became 
due  November  25,  1871,  and  the  other  November  25,  1872. 
The  defendant  pleaded  the  statute  of  limitations,  and  the  plea 
was  sustained,  and  judgment  was  rendered  against  the  plaint- 
iff for  costs.     He  appeals. 

Milt.  II.  Alle7ij  for  appellant. 
J.  B.  Dunn^  for  appellee. 

Adams,  J. — The  facts  appear  to  be  substantially  as  follows: 
The  petition  was  filed  November  1,  1881,  and  on  the  same 
day  a  notice  was  put  into  the  hands  of  the  sheriflF  for  service. 
He  neglected  to  make  service  of  the  notice,  and  afterwards 
made  a  return  thereon  to  the  efiect  that  the  same  had  not 
been  served,  and  delivered  the  notice  to  the  plaintiff's  attor- 
ney, who  lost  the  same.  Nearly  two  years  later  another 
notice  was  drawn  and  put  into  the  hands  of  the  sheriff,  and 
was  duly  served,  and  is  the  notice  upon  which  the  defendant 
was  brought  into  court. 
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The  question  presented  is  as  to  when,  under  the  statute, 
the  action  should  be  held  to  have  been  commenced.  It  is 
undisputed  that,  if  the  first  notice  had  been  duly  served,  the 
action  should  be  held  to  have  been  commenced  when  sudi 
notice  was  delivered  to  the  sherifi^  for  service,  which  was 
before  the  action  upon  either  note  was  barred.  Section  2532 
of  tlie  Code  provides  that  "  the  delivery  of  the  original  notice 
to  the  sheriff  *  *  *  ^it}i  intent  that  it  shall 
be  served  immediately,  which  intent  shall  be  presumed  unless 
the  contrary  appears,  *  *  *  js  a  commeDce- 
ment  of  the  action."  The  plaintiff's  position  is  that  the 
action  was  commenced  when  the  first  notice  was  delivered  to 
the  sheriff,  and  that,  having  been  commenced,  it  is  immate- 
rial whether  that  particular  notice  was  served  or  not,  or  when 
the  notice  was  served  upon  which  the  defendant  was  brought 
in.  But  in  our  opinion  the  plaintiff's  position  cannot  be 
sustained.  It  seems  to  us  to  be  manifest,  from  the  ven' 
nature  of  the  case,  that  the  "intent"  in  regard  to  immediate 
service  of  the  notice,  which  the  statute  contemplates,  sbonM 
be  a  continuing  intent.  When  the  intent  is  abandoned 
before  service,  we  do  not  think  it  can  be  treated  as  having 
any  legal  effect.  If,  for  instance,  the  notice,  though  deliv- 
ered  with  the  intent  that  it  should  immediately  be  served, 
should  be  immediately  recalled  and  permanently  withheld, 
we  do  not  see  how  the  action  could  be  regarded  as  com- 
menced. Now  the  case  at  bar  is  not  essentially  different. 
Nearly  two  years,  and  three  or  four  terms  of  court,  were 
allowed  to  elapse,  during  which  time  the  plaintiff*  had  do 
intention  that  immediate  service  should  be  made.  The 
intention  of  having  immediate  service  made  was  abandoned, 
and  such  abandonment  had  the  effect,  we  think,  to  nullify  the 
original  intent,  as  any  other  intent  is  nullified  which  is  aban- 
doned before  carried  into  execution.  It  does  not  appear  to 
us  to  be  material  what  motive  the  plaintiff  may  have  had  for 
withholding  notice  until  after  several  terms  of  court  went  bj. 
It  may  be,  as  suggested,  that  negotiations  for  a  settlement 
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were  pending.  But  if  this  were  so  it  would  only  show  the 
more  clearly  that  the  intention  of  having  immediate  service 
made  was  abandoned.  It  is,  perhaps,  not  material  that  the 
first  notice  was  not  served,  or  that  the  defendant  was  not 
brought  in  at  the  first  term.  He  might  have  been  brought 
in  at  a  later  terra  and  upon  a  different  notice,  and  it  would 
probably  have  been  sufScient  if  there  had  been  nothing  to 
show  an  abandonment  of  the  intention  to  have  immediate  ser- 
vice made.  But,  under  the  facts  of  this  case,  we  must  hold 
that  there  was  such  abandonment,  and  the  judgment  must  be 

Affirmed. 


The  Central  Trust  Company  et  al.  v.  Sloan  et  al. 

1.  Mortgage:  MORTGAOBB  bound  BT    DECREE   AND  ORDER  ON    WHICH 

HOBTaAOOR's  TITLE  IS  BASED.  The  Central  Iowa  Railway  Company 
took  the  title  to  its  property  under  a  decree  and  order  of  the  circuit 
court  of  the  United  States,  which  bound  it  to  pay  defendants*  claim. 
(See  Sloan  v.  Central  Iowa  R'y  Co.,  62  Iowa,  723.)  Afterwards,  but 
before  defendant  had  put  his  claim  into  judp^ment  against  the  railway 
company,  it  mortgaged  its  property  to  the  plaintiff  trust  company. 
Held  that  the  trust  company  knew,  or  was  bound  to  know,  that  the  title 
of  the  railway  company  was  based  on  the  decree  and  order,  and  that  its 
mortgage  was  inferior  as  a  lien  to  defendant's  judgment. 

2.  Bailroads :  code,  §  1309:  constitutionality:  special  legislation. 

Section  1309  of  the  Code,  which  provides  that  a  judgment  against  any 
railway  corporation  for  any  injury  to  any  person  or  property  shall  be  a 
lien  on  the  company's  property,  prior  and  superior  to  the  lien  of  any 
mortgage  or  trust  deed  executed  since  the  fourth  day  of  July,  1862, 
held  not  to  be  repugnant  to  §  6,  article  1,  or  §  12,  article  8,  of  the  con- 
stitution of  Iowa,  nor  to  the  fourteenth  amendment  to  the  constitution 
of  the  United  States,  as  being  special  legislation.  Compare  Bucklew  'v. 
Central  Iowa  R*t/  Co.,  64  Iowa,  603. 

Appeal  from  Poweshiek  Circuit  Coart, 

Wednesday,  April  8. 

The  petition  states  that  the  defendant,  Sloan,  recovered  a 
judgment  in  the  circuit  court  in  January,  1882,  which,  he 
claims  is  a  superior  and  priof  lien  on  the  property  of  the 
railroad  company  to  a  mortgage  executed  to  the  trust  com- 
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pany  about  two  and  one-half  years  prior  thereto.  It  is 
further  stated  that  the  judgment  was  recovered  for  damages 
sustained  by  Sloan  for  a  personal  injury  received  by  him 
while  he  was  in  the  employ  of  a  receiver,  who  was  operating 
the  road  under  the  authority  of  the  circuit  court  of  the 
United  States.  It  is  further  stated  that  the  Central  Railway 
Company  was  not  organized  and  did  not  own  the  railway  at 
the  time  Sloan  was  injured,  and  that  the  railway  company 
purchased  the  road  under  a  decree  and  sale  ordered  by  the 
circuit  court  of  the  United  States,  and  that  the  decree  made 
no  provision  requiring  the  purchaser  of  the  road  to  pay  debts 
or  liabilities  against  it;  but  that,  subsequently  to  the  entering 
of  the  decree,  and  at  the  time  of  confirming  the  sale,  said 
circuit  court  made  an  order,  which  is  stated  at  length  in  the 
]>etition,  whereby  Sloan  claims  that  said  court  directed  the 
railway  company  to  audit  and  pay  said  claim.  But  plaintiffs 
claim  that  said  order  should  not  be  so  construed;  and,  if  it 
should  be,  that  the  plaintiffs  are  not  bound  thereby.  It  is 
further  stated  in  the  petition  that  Sloan  had  caused  an  execu- 
tion to  issue  on  said  judgment,  and  had  levied  on  certain 
property  of  the  railway  company  which  was  included  in  a 
mortgage  given  to  the  trust  company.  An  injunction  was 
asked,  restraining  the  sale  of  such  property.  There  was  a 
demurrer  to  the  petition,  which  was  sustained,  and  the  plaint- 
iffs appeal. 

J.  H.  Blair  and  A.  G.  Daly^  for  appellants. 
H.  W.  Gleason^  for  appellees. 

Seevebs,  J. — I.     A  construction  was  placed  on  the  order 

of  the  circuit  court  of  the  United  States  above  referred  to  in 

the  case  of  Sloan  v.  Central  Iowa  R^y  Co.^  62 

mortgagee       lowa,  728.     The  order  is  there  suflSciently  set 

bound  by  de-  _  ,  ,  .       ,      ,  ,  i 

creeandor-     out.     It  was   there   dctermmcd  that   the   order 

deroii  wblch 

titie^fi^^^'*     included  the  claim  of  Sloan,  and  that,  as  the  rail- 
way company  accepted  the   road   and  property 


based. 
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under  the  order,  it  was  bound  by  the  conditions  which  con- 
stituted a  vital  part  of  the  order.  We  are  not  disposed  lo 
depart  from  such  ruling,  but  adhere  thereto.  The  trust  com- 
pany knew,  or  was  bound  to  know,  that  the  title  of  the  railway 
company  was  based  on  the  decree,  and  the  order  made  when 
the  sale  was  confirmed.  It  accepted  the  mortgage  subject 
to  such  debts  and  liabilities  as  the  federal  court  had  made  the 
prior  and  paramount  lien  on  the  property  mortgaged  to  the 
trust  company. 

IT.  At  the  time  the  mortgage  to  the  trust  company  was 
executed,  there  was  in  force  a  statute  in  these  words:  "A 
2.  BAIL-  judgment  against   any   railway   corporation   for 

??^fcJimi-  ^^J  injury  to  any  person  or  property  shall  be  a 
speciafiegLi-  H^Q  within  the  county  where  recovered  on  the 
property  of  such  corporation,  and  such  lien  shall 
be  prior  and  superior  to  the  lien  of  any  mortgage  or  trust 
deed  executed  since  the  fourth  of  July,  A.  D.  1862."  Code, 
§  1309.  It  is  insisted  that  this  statute  is  in  conflict  with 
section  6,  article  1,  and  section  12,  article  8,  of  the  consti- 
tution of  this  state,  and  also  in  conflict  with  the  fourteenth 
amendment  of  the  constitution  of  the  United  States.  It  is 
said  the  statute  under  consideration  is  unconstitutional  for 
the  same  reasons  which  were  urged  in  JSucklew  v.  Central 
Bailway  Co.^  64  Iowa,  603,  against  the  constitutionality  of 
section  1307  of  the  Code.  So  far  as  the  constitutionality  is 
concerned,  there  is  no  diflerence  between  the  two  sections. 

For  the  reasons  briefly  stated  in  the  case  just  cited,  we  are 
of  the  opinion  that  the  statute  under  consideration  is  not  in 
conflict  with  either  the  constitution  of  this  state  or  the  four- 
teenth amendment  of  the  constitution  of  the  United  States. 

Affikmed. 
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Ceowlky  V.  The   Burlington,  Cedar   Eapids   &  North- 
ern R'y  Co. 

1.  Railroads:  unlawpitl  speed  in  city:  PERSOKAiiiNJUBT:  proxixatk 
cause:  QUESTION  FOR  JURT.  Althou^  it  appears  that  theplaiDitfin 
this  case,  who  was  employed  in  cleaning  ice  and  snow  from  defendant's 
track,  saw  the  car  coming  by  which  he  was  stmck,  and  had  got  oat  d 
its  reach,  but,  on  account  of  slipping  and  falling,  he  was  struck  iikI 
injured,  yet,  where  the  evidence  further  showed  that  the  car  was  mtmng 
at  a  rate  of  speed  forbidden  by  the  ordinances  of  the  city  in  which  the 
accident  occurred,  held  that  it  could  not  be  said  as  a  matter  of  law  that 
the  unlawful  rate  of  speed  was  not  the  proximate  cause  of  the  ii^'ary,  and 
that  the  trial  court  properly  submitted  that  question  to  the  jury. 


3. 


:  KEASURB  OF  DILIGENCE  REQUIRED  OF  EHPLOTE  IN  WATCHISO 

FOB  CARS.  An  employe  working  at  his  post  on  a  railroad  is  not  h^  to 
the  same  measure  of  diligence  in  looking  for  approaching  trains  as  i 
traveler  who  is  about  to  cross  the  track. 

:  ORDINANCE  REGULATING  SPEED:  CONSTRUCTION  OP.    An  Ordi- 


nance regulating  the  speed  of  railway  trains  in  a  city  should  not  by  con- 
struction be  limited  in  its  application  to  those  portions  of  the  dty  o^ 
by  the  public    Such  ordinances  apply  to  switch-yards  as  well. 


4.     :     PERSONAL    injury:      negligence:     pleading:     EVIDEIfCE: 

INSTRUCTION.  lu  an  action  for  a  personal  injury  to  an  employe  throagh 
the  negligence  of  a  railway  company,  it  is  not  necessary  to  allege  tliat. 
though  plaintiff  was  negligent,  yet  the  defendant  might  have  avoidfd 
the  injury  by  the  exercise  of  reasonable  care,  in  order  to  justify  the 
admission  of  evidence  and  an  instruction  based  on  that  theory. 

5.  Evidence:    preponderance  op:   instructions.     Instructions  in 

regard  to  the  preponderance  of  evidence,  which  stated  that  **  witnesses 
are  weighed,  not  counted,''  held  correct,  when  taken  all  together. 

Appeal  y^rom  Benton  District  Court. 
Wednesday,  April  8. 

The  plaintiflf  seeks  to  recover  damages  by  reason  of  the 
alleged  negligence  of  the  employes  of  defendant,  whereb/ 
plaintiff  was  struck  and  injured  by  a  moving  car.  There  was 
a  trial  by  jury,  and  a  verdict  and  judgment  for  the  plaintiff. 
Defendant  appeals. 


Digitized  byLjOOQlC 


APRIL  TERM,  1885.  659 

Crowley  v.  The  Burllngtou,  Cedar  Eaplds  &  Northern  B'y  Co. 

J.  &  8'.  K,  Tracey^  for  appellant. 

Bowman  d:  Swisher^  for  appellee. 

RoTHRooK,  Ch.  J. — The  plaintiff  was  employed  by  the 
defendant  as  a  laborer  in  cleaning  snow  and  ice  from  its  tracks 
1.  BAIL-  ^^^  switches,  and  he  claims  that  on  the  ninth 

uuiawTfiu  day  of  February,  1881,  while  so  employed  in  the 
fn Ifry  ?o^em-  yard  of  defendant  at  the  city  of  Cedar  Rapids, 
rnatecaase:     the  defendant  nefirliffently  caused  one  of  its  cars, 

question  for  .  ,  .  &    &         J  ,    .         .   ,      .  ' 

Jury.  with  great  lorce,  and  at  a  speed  in  violation  of 

the  ordinances  of  said  city,  to  strike  plaintiff,  and  to  run  on 
and  over  his  right  arm,  by  which  he  was  greatly  injured,  and 
that  such  injury  was  received  without  any  negligence  on  his 
part. 

The  answer,  in  addition  to  a  general  denial,  avers  that  if 
plaintiff  was  injured  by  a  moving  car  it  was  by  his  own  want 
of  proper  care  and  caution,  in  not  looking  and  listening  for 
moving  cars,  and  in  not  keeping  out  of  the  way  of  such  cars. 

The  plaintiff  was  a  witness  upon  the  trial,  and  his  testi- 
mony, as  abstracted  by  appellant,  is  as  follows: 

"  I  am  plaintiff  in  this  suit;  am  fifty -one  years  old,  and 
live  at  Cedar  Rapids.  At  the  time  of  the  accident,  I  was 
working  for  defendant  as  a  section  hand  in  its  yards  at  Cedar 
Rapids,  cleaning  out  snow  from  the  switches.  There  was  a 
little  ditch  at  the  switch  I  was  cleaning  out,  so  the  water 
could  run  through.  Just  before  I  got  hurt,  I  was  standing 
outside  of  the  track,  between  it  and  a  snow  bank,  which  was 
three  or  four  feet  high,  at  the  side  of  the  track,  cleaning  this 
ditch.  I  always  looked  every  once  in  a  while.  I  was  very 
careful  and  looked  out  for  myself,  because  I  was  a  little  hard 
of  hearing,  and  it  made  me  more  cautious  to  look  out.  It 
had  been  thawing,  the  snow  had  melted,  and  the  water  was 
running.  The  accident  happened  in  the  afternoon  at  about 
three  or  four  o'clock.  A  car  came  along,  and  was  pretty  close 
to  me  when  I  raised  my  head  and  looked.     I  then  jumped  to 
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get  oat  of  the  way  of  the  car,  and  my  foot  slipped  or  cangbt 
in  some  way,  I  can't  tell  how,  and  before  I  could  get  ont  of 
the  way  the  car  came  up  and  hit  me',  knocked  me  down  on 
my  face  and  hands,  and  broke  my  arm  in  three  places.  I 
had  been  working  for  the  company  about  four  years.  At  the 
time  I  got  hurt  I  was  getting  one  dollar  and  twenty-five  cents 
per  day.  My  arm  is  very  painful  yet,  and  I  suflFered  awfully, 
and  can  hardly  do  anything  at  all. 

"  I  had  been  working  about  two  months  in  this  yard  before 
I  got  hurt.  There  is  a  great  deal  of  switching  done  there  in 
the  yard,  and  cars  are  moved  up  and  down  constantly,  and 
hence  it  is  a  dangerous  place  to  work,  unless  you  look  oat 
and  watch.  At  the  time,  I  was  cleaning  the  snow  out  of  the 
track  and  this  little  ditch,  and  was  standing  on  the  west  side 
of  the  track,  between  the  snow  bank  and  the  track.  The 
track  is  nearly  straight  there.  You  can  look  down  the  track 
(south)  some  two  or  three  hundred  yards.  Tou  can  see  the 
track  down  to  the  switch  target.  1  did  not  see  this  car  com- 
ing until  it  was  close  onto  me.  Then  I  attempted  to  get 
away  from  the  track,  and  my  foot  slipped  and  the  car  struck 
me.  I  was  outside  of  the  track,  between  it  and  the  snow 
bank,  when  1  slipped  and  fell." 

The  plaintiff,  in  an  additional  abstract,  sets  forth  the  follow- 
ing as  an  amendment  to  his  testimony: 

"  During  February,  1881,  at  the  time  I  got  hurt,  I  was  sec- 
tion hand  or  repair-man  on  the  B.,  C.  R.  &  N.  H'y,  and  mj 
run  was  from  Cedar  Rapids  to  Linn  Junction.  I  went  out 
on  the  line  on  a  hand  car.  I  was  under  the  direction  of  an 
overseer  or  boss.  I  was  directed  by  the  boss  on  the  morning 
of  February  ninth  to  clear  the  switches  on  the  track,  so  that 
the  water  would  go  from  the  switches.  When  I  was  clearing 
out  the  switches,  there  was  a  bank  of  snow  beside  the  track. 
I  was  cutting  a  drain  through  the  bank  of  snow  to  let  the 
water  from  the  switch  into  the  street.  At  the  time  the  car 
struck  me,  as  near  as  I  can  remember,  I  was  standing  witli 
my  face  towards  the  track,  on  the  outside,  kind  of  half 
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towards  the  track — in  between  the  track  and  bank  of  snow. 
The  bank  of  snow  was  between  three  and  four  feet  high. 
The  water  was  running  that  day.  I  was  out  in  the  middle 
of  the  afternoon,  about  three  or  four  o'clock." 

The  foregoing  was  all  the  testimony  given  by  plaintiff  as 
to  the  cause  of  the  accident,  and  all  of  the  witnesses  testified 
substantially  to  the  same  facts.  There  was  a  conflict  of  evi- 
dence as  to  the  speed  with  which  the  car  was  moving  at  the 
time  of  the  accident,  but  the  jury  was  Warranted  in  finding 
that  it  was  running  at  the  rate  of  from  ten  to  twelve  miles 
an  hour.  By  an  ordinance  of  the  city,  which  was  introduced 
in  evidence,  no  car  or  engine  was  permitted  to  run  along  any 
railroad  track  in  the  city  at  a  greater  rate  of  speed  than  six 
miles  per  hour. 

At  the  close  of  the  introduction  of  plaintiff's  evidence, 
the  defendant  moved  the  court  to  direct  the  jury  to  return  a 
verdict  for  the  defendant.  The  motion  was  overruled.  The 
defendant  excepted  to  the  ruling,  and  now  claims  that  it  was 
erroneous. 

It  is  claimed  that  the  evidence  shows  that  the  plaintiff  was 
outside  of  the  track,  and  away  from  danger,  and  that  he  slip- 
ped and  fell  on  the  snow  and  ice,  and  thus  came  in  contact 
with  the  car;  and  it  is  urged  that  the  speed  of  the  car  was 
not  the  proximate  cause  of  the  injury,  but  that  it  was  caused 
by  the  plaintiff's  slipping  and  falling  after  he  was  out  of 
danger. 

We  do  not  regard  the  evidence  as  at  all  clear  upon  this 
point.  It  does  not  appear  that  the  plaintiff  was  run  over  by 
the  wheels.  He  received  his  injury  by  a  collision  with  some 
part  of  the  car.  But,  if  we  were  to  concede  that  he  was  out 
of  danger,  and  slipped,  and  thus  came  in  contact  with  the 
car,  we  do  not  think  that  it  can  be  said  that  the  speed  of  the 
car  was  not  the  cause  of  the  injnry.  It  is  not  claimed  that 
the  company  was  negligent  in  allowing  the  snow  and  ice  to 
remain  so  near  the  track;  but  those  alone  would  not  have 
created  the  danger.     If  such  snow  banks  and  ice  must  exist 
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in  close  proximity  to  the  track,  and  where  the  employes  of 
the  company  must  do  their  work,  there  is  the  more  necessity 
for  a  prudent  movement  of  the  trains  and  engines  among 
them.  The  plaintiff  testified  as  follows:  "  I  jumped  to  get 
out  of  the  way  of  the  car,  and  my  foot  slipped  or  caught  in 
some  way."  We  think  it  was  a  fair  question  for  the  jury 
whether,  if  the  car  had  been  moving  at  a  proper  rate  of  speed, 
the  plaintiff  might  not  have  moved  out  of  the  way  with  such 
deliberation  and  care  that  he  would  not  have  fallen.  If  a 
horse  is  improperly  driven  upon  a  street,  and  a  person  who  is 
near  being  run  over  jumps  to  get  out  of  the  way,  and  unin- 
tentionally steps  upon  ice  and  slips,  and  is  run  over,  it  cannot 
be  said  as  matter  of  law  that  the  improper  speed  with  which 
the  horse  was  driven  was  not  the  proximate  cause  of  the 
accident.  It  is  true  that  the  accident  might  have  happened 
if  the  car  had  been  allowed  to  approach  him  only  at  a  proper 
rate  of  speed.  No  one  can  determine  with  certainty  how  it 
would  have  been.  We  think  that  was  a  question  to  be  deter- 
mined by  the  jury,  in  view  of  all  the  circumstances  shown. 
Again,  it  must  be  remembered  that  the  plaintiff  did  not 
bear  the  relation  of  a  stranger  to  the  defendant.  He  was  not 
2. :         on  the  track,  and  in  a  place  of  danger,  for  his 

measure  of  .  •      'i.  i 

diUjEcnce  re-    owu  Convenience,  curiosity  or  pleasure,  nor  even 

qarled  of  em-  .  a         .  .  tx  i 

piovein         as  a  traveler  at  a  crossing]:.     He  was  an  employe 
watching  for         .,,.,  ,  ..  ., 

cars.  ot  the  detendant,  and  was  at  his  j>08t  ot  duty. 

There  was  a  great  deal  of  switching  done  in  the  yard,  and  the 
evidence  shows  that  "cars  are  moved  up  and  down  con- 
stantly," and  that  it  is  a  dangerous  place  to  work.  The 
plaintiff's  duty  required  him  to  do  the  work  he  was  placed 
there  to  perform,  and  he  had  the  right  to  suppose  that  the 
defendant  would  exercise  care  to  avoid  sending  cars  along  the 
track  at  an  inordinate  and  unlawful  rate  of  speed.  In  Omin- 
ger  v.  N.  T.  Central  <&  Hudson  R.  Ry  Co.^  4  Hun.,  159,  it  is 
held  that  the  rule  which  requires  a  traveler,  about  to  cross  a 
railway  track,  to  look  in  both  directions  for  approaching 
trains,  is  not  applicable  in  its  strictness  to  an  employe  at 
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work  on  the  track,  because  such  an  obligation  would  be 
inconsistent  with  his  proper  attention  to  his  work.  In  Good- 
fellow  V.  B.  <&  H.  dc  E,  Ry  Co.,  106  Mass.,  461,  the 
plaintiflf  was  in  the  employ  of  a  contractor  at  work  for  the 
defendant.  He  was  holding  the  guy  of  a  derrick,  and  an 
engine  backed  down  and  injured  him.  At  the  trial,  a  verdict 
was  directed  for  the  defendant,  and  the  ruling  was  reversed. 
The  court  said: 

"  There  is  evidence  that  he  was  rightfully  where  he  was, 
and  was  not  in  fault  in  being  engrossed  in  his  work,  and 
unaware  of  the  approach  of  the  engine  until  it  was  too  late 
to  avoid  it."  We  do  not  think  the  court  erred  in  overruling 
the  motion. 

II.  It  is  further  claimed  that  the  court  erred  in  instruct- 
ing the  jury  that  the  ordinance  restricting  the  running  of 
cars  in  the  city  at  a  rate  of  speed  not  more  than 
ordinance       six  milcs  an  hour  applied  to  the  switch  yards  of 

regulating  *^^  "^ 

sped :  con-    the  defendant.     It  is  said  that  the  ordinance  is 

struction  of. 

applicable  only  to  that  part  of  the  city  used  by 

the  public.     This  would  limit  the  operation  of  the  ordinance 

to  such  places  as  the  public  have  a  right  to  travel,  which 

would  include  only  public  crossings.     We  do  not  think  it 

should  be  so  limited  in  its  application. 

There  are  other  objections  to  instructions  given,  and  to  the 

refusal  to  give  instructions  asked,  which  we  do  not  deem  it 

necessary  to  discuss  in  detail.     None  of  them  appear  to  us  to 

be  well  taken.     We  think  that  the  case  was  fairly  tried  and 

presented  to  the  jury,  and  that  the  verdict  is  fully  supported 

by  the  evidence. 

Affibmed. 

supplemental  opinion. 

RoTHBOCK,  J. — I.  After  the  foregoing  opinion  was  filed, 
a  petition   for   rehearing   was   presented,  in   which  counsel 
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4  ^  insists   that   this   court   should   pass    upon   two 

u^gfiienoef*  assignments  of  error  more  specifically  than  is 
evidence  Tin-  done  in  the  closing  paragraph  of  the  opinion. 
The  first  of  these  objections  is  based  upon  the 
following  instruction  given  by  the  court  to  the  jury:  "(^) 
If  you  should  find  from  the  evidence  that  the  plaintiff  was 
negligent,  still  the  defendant  could  not  escape  liabilitj-,  if  tlie 
act  which  caused  the  injury  was  done  by  defendant  after  it 
discovered  plaintiff's  negligence,  if  you  should  find  from 
the  evidence  that  defendant  could  have  avoided  the  injurr 
in  the  exercise  of  reasonable  care."  It  is  not  claimed  that 
this  instruction  is  an  incorrect  statement  of  the  law,  bat 
it  is  insisted  that  there  is  neither  averment  nor  proof  that  the 
defendant  could  have  prevented  the  injury  after  the  discovery 
of  plaintiff's  negligence.  We  do  not  think  such  an  auc- 
tion is  necessary  to  be  made  in  the  petition.  It  is  a  phase  of 
the  rights  and  obligations  of  the  parties  which  arises  upon  the 
proofs  rather  than  by  pleading.  We  know  of  no  rule  of 
pleading  which  requires  the  plaintiff  in  actions  of  this  char- 
acter to  confess  negligence  on  his  part,  and  avoid  it  by  ally- 
ing that  the  defendant  might  have  averted  the  injury  by 
using  proper  care  after  the  discovery  of  plaintiff's  peril.  The 
objection  that  there  was  no  evidence  to  support  the  instruction 
does  not  appear  to  us  to  be  well  taken.  There  was  evidence 
in  the  case  to  the  effect  that  one  Smith,  a  brakeman,  saw  the 
plaintiff,  and  called  to  him  to  warn  him  of  the  approach  of  the 
car,  but  made  no  effort  to  check  its  speed. 

II.     The  other  objection  is  made  to  the  following  instruc- 
tions given  to  the  jury:     "  ^9)  In  law,  a  preponderance  of  evi- 
dence sii^nifies  the  greater  weight  of  testimony,  and 

6.  EVIDENCE :  ^  ^  O  «/ ' 

amsWlMn-     ^^^  ^^^  mean  the  greater  number  of  witnesses. 

structioos.  jjj  other  words, witnessses  are  weighed,not  counted. 
(10)  You  are  the  sole  judges  of  the  weight  of  the  testimony, 
and  of  the  credibility  of  the  witnesses.  If  there  is  a  con- 
flict, you  will  reconcile  it,  if  possible  to  do  so.  If  you  cannot 
do  so,  you  will  then  award  credit  to  those  witnesses  and  that 
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testimouy  which  you  believe,  as  reasonable  men,  under  all  the 
circumstances  of  the  case,  worthy  thereof,  and  reject  such  as 
you  believe  to  be  unworthy  thereof.  Consider  the  whole 
case  and  all  the  evidence  carefully,  and  under  the  evidence 
and  these  instructions  return  that  verdict  which  you  believe 
to  be  warranted." 

It  is  claimed  that  the  proposition  that  the  weight  of  tes- 
timony does  not  mean  the  greater  number  of  witnesses,  and 
that  witnesses  are  weighed  and  not  counted,  are  incorrect 
statements  of  the  law.  We  think  that  instruction  No.  9 
might  well  have  been  made  a  little  more  specific  by  stating 
that  the  weight  of  the  testimony  is  not  necessarily  with  the 
greater  number  of  witnesses.  But  when  both  instructions  are 
considered  together,  they  plainly  imply  that  this  is  what  was 
intended  by  the  court,  and  we  think  the  jury  was  not  misled. 
They  surely  would  not  be  authorized  under  these  instructions 
to  reject  the  testimony  of  two  or  more  credible  witnesses, 
against  the  testimony  of  one  equally  credible,  without  some 
good  reason  for  so  doing. 

The  petition  for  rehearing  is  overruled,  and  the  judgment 

Affirmed. 
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Attachment:  of  propebtt  taken  fbo^c  person  of  prisoner: 
officer's  right  to  search  and  to  retain  property.  An  officer  mak- 
ing an  arrest,  or  a  jailor  upon  committing  a  person  to  jail,  may  search  him, 
and  take  from  him  not  only  all  offensive  weapons,  bat  also  all  other  prop- 
erty which  might  be  used  by  him  in  effecting  an  escape.  But  where  the 
sheriff  upon  committing  the  defendant  to  jail  took  from  his  person  two 
watches  and  some  money,  which  were  in  no  way  connected  with  the 
crime  with  which  he  was  charged,  and  which  could  not  be  used  as  evi- 
dence in  the  prosecution,  it  was  his  duty  to  return  them,  and  while  he 
retained  them  his  possession  was  that  of  the  prisoner,  and  they  were  no 
more  subject  to  attachment  in  an  action  against  the  prisoner  than  if 
they  had  been  in  his  pockets.  Reifanyder  v,  Lee,  44  Iowa,  101,  distin- 
guished. 
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2.  :  :  CON8E!rrOPPHlS05ERT0  8EABCH:  PACT3SOT  Aifocyr- 

rxQ  TO.  In  soch  a  case,  the  consent  of  the  prisoner  to  the  » ^jxcb  anl 
to  the  taking  of  the  propert^r  by  the  officer  cannot  be  in^^rred  from  the 
fact  that  he  made  no  resistance  thereto. 

Appeal  from  Worth  District  Court. 

Wednesday,  Apbil  8. 

This  is  an  action  to  discharge  two  watches  and  certain 
money  from  an  attachment  which  was  levied  thereon  at  the 
snit  of  the  plaintiff  against  the  defendant.  A  hearing  was 
had  upon  affidavits,  and  the  motion  was  sustained,  and  the 
watches  and  money  were  ordered  to  be  discharged  from  the 
attachment.     Plaintiff  appeals. 

Blythe  (6  Markhi/j  for  appellant 

Glass  cfe  Hxighes^  for  appellee. 

RoTHEOCK,  Ch.  J. — On  the  thirty-first  day  of  January, 
1883,  the  plaintiff  commenced  an  action  against  the  defend- 
ant and  others  upon  a  promissory  note.  It  was 
Micirr:  of"  alleged  in  the  petition  that  defendants  had  dis- 
tokenfrom  posed  of  their  property  in  part  with  intent  to 
prisoner:  offl-  defraud  their  creditors,  and  a  writ  of  attachment 

cer*8  right  to  ' 

towtoin^^  was  prayed  for  and  issued,  which  was  placed  in 
property.  ^^  Xx^v^^^  of  the  sheriff  for  service.  The  plaintiff 
is  a  partnership,  and  H.  P.  Kirk  and  I.  E.  Kirk  are  the  indi- 
vidual members  thereof.  On  the  twenty-eighth  day  of 
August,  1883,  said  I.  E.  Kirk  made  and  filed  an  information 
before  a  justice  of  the  peace,  charging  the  defendant  with 
the  crime  of  uttering  a  forged  promissory  note.  A  warrant 
was  issued,  and  the  plaintiff  was  arrested  by  a  constable  and 
taken  to  the  county  jail.  Upon  his  commitment  to  the  jail, 
the  sheriff,  who  was  the  keeper  thereof,  proceeded  to  search 
the  defendant's  person,  and  took  therefrom  one  gold  watch, 
one  silver  watch,  and  $4:80'  in  money,  and,  having  the  attach- 
ment and  money  and  property  all  in  his  hands,  he  made 


Digitized  byLjOOQlC 


APKIL  TERM,  1885.  667 

The  Commercial  Exchange  Bank  y.  McLeod. 

return  that  he  had  levied  the  attachment  on  the  watches  and 
money. 

Section  4212  of  the  Code  provides:  "He  who  makes  an 
arrest  may  take  from  the  person  all  offensive  weapons  which 
he  may  have  about  his  person,  and  must  deliver  them  to  the 
magistrate  before  whom  he  is  taken,  to  be  disposed  of  accord- 
ing to  law."  We  do  not  think  that  an  officer  making  an 
arrest  is  precluded  by^  this  statute  from  taking  from  the  per- 
son of  the  prisoner  any  other  property  than  "offensive  weap- 
ons." An  officer  making  an  arrest,  or  a  jailor  upon  commit- 
ting a  person  to  jail,  may  search  him  and  take  from  him  all 
property  which  might  be  used  by  the  prisoner  in  effecting  an 
escape.  In  Reifanyder  v.  Lee^  44  Iowa,  101,  the  defendant 
stole  five  head  of  cattle,  and  sold  them  to  the  plaintiff  for 
$162.30.  The  owner  of  the  cattle  claimed  and  recovered 
them  from  plaintiff,  and  the  plaintiff  procured  officers  to  pur- 
sue and  capture  the  thief.  The  officers  making  the  arrest 
searched  his  person,  and  took  therefrom  certain  money,  and 
a  watch  which  was  of  little  value.  It  was  held  that  the 
money  and  watch  were  liable  to  garnishment  in  the  hands  of 
an  officer  at  the  suit  of  plaintiff.  In  that  case  the  search  of 
the  person  was  fully  approved.  It  is  said,  however,  in  the 
opinion,  that  "  a  party  to  a  suit  can  gain  nothing  by  fraud  or 
*  violence  under  the  pretense  of  process,  nor  will  the  fraudu- 
lent or  unlawful  use  of  process  be  sanctioned  by  the  courts. 
In  such  cases  parties  will  be  restored  to  the  rights  and  posi- 
tion they  possessed  and  occupied  before  they  were  deprived 
thereof  by  the  fraud,  violence  or  abuse  of  legal  process."  To 
the  same  effect,  see  Pomroy  v.  Parmlee,  9  Iowa,  140,  and 
Patterson  v.  Pratt,  19  Id.,  358. 

We  think  the  sheriff  was  justified  in  making  the  search, 
and  in  taking  from  the  person  all  money  or  property  which 
was  in  any  way  connected  with  the  crime  charged,  or  which 
might  serve  to  identify  the  prisoner.  If,  however,  the  sheriff 
knew  that  the  watches  and  money  were  in  no  manner  con- 
nected with  the  crime,  and  that  they  could  not  be  used  in 
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any  way  as  evidence  in  the  prosecution,  we  think  it  was  Lis 
duty  to  return  them  to  the  defendant.  If  a  constable  or  other 
officer  takes  possession  of  property  found  on  a  prisoner,  the 
court  will  order  the  same  to  be  restored,  if  not  required  as  a 
means  of  proof  at  the  trial,  or  which  does  not  finally  appear 
to  be  the  fruits  of  the  crime  with  which  he  stands  charged. 
1  Arcliib.  Crim.  PL  and  Pr.,  34,  35. 

In  the  case  of  Reifsnyder  v.  Lee^  aupra^  it  is  said,  there 
was  "  ample  ground  to  hold  that  the  money  taken  from  Lee 
was  the  money  which  he  had  procured  from  plaintiff  for  the 
stolen  cattle." 

In  the  case  at  bar,  it  is  not  claimed  that  the  sheriff  had  anv 

right  to  retain  the  money  and  watches  for  any  purpose  cod- 

nected  with  the  arrest  or  with  the  crime  charged. 

consent  of       It  is  claimed,  however,  that  the  defendant  con- 
prisoner  to  '  ' 

iw^^amouS?   sented  that  the  sheriff  might  take  possession  of 
ing  to.  ^YiQ  same  and  keep  them  for  him.     This  is  denied 

by  the  defendant,  and  there  was  a  conflict  of  evidence  upon 
this  point,  and  it  cannot  be  said  that  the  court  was  not  war- 
ranted in  finding  that  the  property  and  money  were  taken 
without  the  consent  of  defendant.  "Where  a  party  submits 
to  a  search  of  his  person  by  an  officer,  it  cannot  be  said  that 
the  search  was  with  his  consent,  because  he  makes  no  physi- 
cal resistance;  and,  when  the  search  is  completed  and  the' 
fruits  thereof  are  retained  by  the  officer,  it  would  require  a 
strong  showing  to  hold  that  this  was  with  the  consent  of  the 
prisoner. 

We  think  that  it  cannot  be  said  that  the  search  was  unlaw- 
ful. But  when  it  was  ascertained  that  the  money  and  prop- 
erty were  in  no  way  connected  with  the  offense  charged,  and 
were  not  held  as  evidence  of  the  crime  charged,  the  personal 
possession  of  the  sheriff  should  be  regarded  as  the  personal 
possession  of  the  prisoner,  and  the  money  and  property 
should  be  no  more  liable  to  attachment  than  if  they  were  in 
the  prisoner's  pockets.  To  hold  otherwise  would  lead  to 
unlawful  and  forcible  searches  of  the  person  under  cover  of 
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criminal  process,  as  an  aid  to  civil  actions  for  the  collection 
of  debts.  It  does  not  appear  that  such  was  the  purpose  of 
the  prosecution  in  this  case,  but  the  court  was  justified  in 
finding  that  the  money  and  property  were  taken  from  the 
defendant  by  force  and  without  his  consent,  and,  as  it  is  not 
claimed  that  the  money  pr  property  was  in  any  way  con- 
nected with  the  crime  charged,  no  advantage  should  be  taken 
of  the  defendant  because  the  same  was  taken  from  his  person 
by  force  and  against  his  will. 

Affirmed. 


ON    REHEARING. 

Seevers,  J. — A  more  particular  statement  of  the  facts  than 
is  set  forth  in  the  foregoing  opinion  may  be  beneficial.  The 
attachment  was  issued  in  July.  In  August  the  information 
was  filed,  charging  that  the  defendant,  Ridgway,  had  com- 
mitted the  crime  of  uttering  a  forged  promissory  note.  The 
defendant  was  searched,  and  the  money  and  watch  taken  from 
his  person  by  the  officer,  and  in  September  the  money  and 
watch  were  attached.  The  court  was  warranted  under  the 
evidence  in  finding  that  the  money  and  watch  had  no  con- 
nection with,  and  that  they  were  not  fruits  of,  the  crime 
charged.  The  search  was  justifiable,  and  possibly  the  officer, 
in  his  discretion,  could  retain,  for  a  time  at  least,  the  prop- 
erty, if  thereby  the  defendant  might  be  aided  in  eifecting  his 
escape,  or  if  it  would  tend  to  connect  him  with  the  commission 
of  a  crime.  But  the  possession  of  the  officer  was  the  posses- 
sion of  the  defendant.  This  is  the  undoubted  rule,  as 
appears  from  the  authorities  cited  in  the  foregoing  opinion, 
and  it  is  sustained  also  by  the  following:  Whart.  Crim.  PL 
&Pr.,  §61;  1  Bish.  Crim.  Pr.,  §§  210,  211,  212.  The 
foregoing  rule  of  the  common  law  may,  of  course,  be  changed 
by  statute;  but  this  has  not  been  done,  and  therefore  the 
rule  above  stated  must  prevail. 

Reifsnyderv.  Lee,4ci  Iowa,  101,  cited  in  the  foregoing opin- 
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and  on  v^hich  the  appellant  relies,  is  clearly  distinguish- 
In  that  case  the  defendant  was  charged  with  the  larceny 
ttle,  and  it  is  said  in  the  opinion  "  there  is  ample  ground 
)ld  that  the  money  taken  from  Lee  was  money  which 
rocured  from  plaintiff  for  stolen  cattle."  The  money 
obtained  by  the  commission  of  the  crime,  and  as  theoffi- 
vas  authorized  to  make  the  search,  his  possession  of  the 
ey  was  lawful,  and  it  could  be  attached  and  appropriated 
lie  party  from  whom  it  had  been  unlawfully  obtained, 
foregoing  opinion  is  adhered  to. 


ADSTREET  V.  ClARK,  DEFENDANT,  AND   THE  CHICAGO,  MlL- 

WAWKEE  &  St.  Paul  Wy  Company,  Garnishee. 

amishment :  exemption  laws  of  other  states.  It  is  the  seUkd 
nle  that  in  a  garnishment  proceeding  in  this  state  the  exemption  Inr^ 
if  another  state  or  territory  cannot  be  pleaded  or  relied  on  as  a  defen« 
>7  either  the  garnishee  or  judgment  debtor.    See  cases  cited  in  opinion. 

Appeal  from  O'Brien  Circuit  Court. 

Wednesday,  April  8. 

HE  defendant  railroad  company  was  garnished  as  the  sup- 
d  debtor  of  its  co-defendant.  Judgment  was  rendered 
nst  both  defendants,  and  they  appeal. 

'eo,  E.  Clark^  for  appellant. 

o  appearance  for  appellee. 

eevbrs,  J. — Upon  being  garnished,  the  railroad  company 
rered  that  it  was  indebted  to  Clark,  the  judgment  debtor, 
was  one  of  its  employes  in  Dakota  territory,  and  that  he 
a  married  man,  and  the  head  of  a  family,  and  a  resident 
aid  territory  when  tlie  work  and  labor  were  performed  for 
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which  the  indebtedness  was  incurred,  and  that  the  same  had 
been  earned  within  ninety  days  prior  to  the  garnishment; 
that  under  the  laws  of  said  territory  said  earnings  were 
exempt  from  execution.  Clark,  the  judgment  debtor,  inter- 
vened in  the  garnishment  proceeding,  and  in  substance 
pleaded  the  same  facts  as  above  stated,  and  asked  that  the  gar- 
nishee be  discharged.  Upon  motion  of  the  plaintiif,  j.udgment 
on  the  answer  of  the  garnishee  and  petition  of  intervention  was 
rendered  for  the  plaintiflf,  and  we  are  required  to  determine 
whether  the  court  erred  in  the  rendition  of  such  judgment. 

"We  regard  it  as  the  settled  rule  in  this  state  that  the 
exemption  laws  of  another  state  or  territory  cannot  be 
pleaded  or  relied  on  as  a  defense  by  either  the  garnishee  or 
judgment  debtor.  Newell  v.  Hayden^  8  Iowa,  140;  Leiher 
V.  Union  Pac.  IVy  Co,^  49  Iowa,  688;  Mooney  v.  Union 
Pae.  RUj  Co,^  60  Iowa,  346.  Se*,  also,  Burlington  <&  M. 
P.  P'^y  Co.  V.  Thompson^  31  Kan.,  180,  and  authorities  there 
cited. 

Affirmed. 


Dudley  et  al  v.  MoCord  et  al. 

1.  Habeas  Corpus:  contempt  op  justice  of  peace:  refusal  to 
MAKE  affidavit:  CODE,  §  3962, 3963.  Under  §  §  3962  and  3963  of  the 
Code,  a  person  is  not  boand  to  make  an  affidavil^hich  is  sought  only 
as  information  on  which  to  base  a  civil  action;  and  in  this  case,  where 
plaintiffs  were  committed  by  a  justice  of  the  peace  for  refusing  to  obey 
a  sabpoena,  commanding  them  to  appear  before  him  to  make  an  affidavit 
for  such  a  purpose,  they  should  have  been  discharged  upon  habeas  cor- 
pus. Rohb  V.  McDonald,  29  Iowa,  330,  and  State  v.  Seaton,  61  Id.,  563, 
distingoished. 

Appeal  from  the  order  of  Hon,  H.  O.  Henderson^  J^dgo 
•  of  the  Eleventh  judicial  district  of  Iowa. 

Wednesday,  April  8. 
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The  plaintiffs,  E.  L.  Dudley,  E.  H.  Chapman,  P.  C.  Eld- 
ridge  and  M.  C.  Healion,  were  restrained  of  their  liberty  bv 
the  defendant,  George  B.  McCord,  sheriff  of  Marshall  county, 
and  the  defendant,  H.  D.  East,  deputy  sheriff  of  Marshall 
county.  Being  so  restrained,  they  made  application  to  the 
Hon.  n.  C.  Henderson  for  a  writ  of  Tiaheas  carpus.  The 
writ  was  granted,  but  upon  hearing  they  were  remanded. 
From  the  order  remanding  them  they  appeal. 

R.  A.  SanJcey  and  Brown  <&  Carney^  for  appellants. 
H.  E,  J.  Boardman  and  J.  H,  Bradley ^  for  appellees. 

Adams,  J. — Tlie  plaintiffs  were  committed  to  custody  bv 
one  A.  F.  Haradon,  a  justice  of  the  peace,  for  an  allied 
contempt  of  his  judicial  authority.  The  application  for  a 
writ  of  habeas  corpus  was  based  upon  the  allegation  that  the 
commitment  was  void,  for  the  reason  that  the  alleged  con- 
tempt was  merely  the  disobedience  of  an  order,  and  the  order 
was  made  in  a  matter  in  which  the  justice  of  the  peace  had 
no  jurisdiction. 

The  question  presented  involves  a  construction  of  the  fol- 
lowing provisions  of  the  Code,  which  are  in  these  words: 

"  Section  3G92.  When  any  person  is  desirous  of  obtaining 
the  aflMavit  of  another,  who  is  unwilling  to  make  the  same 
fully,  he  may  apply  to  any  officer  competent  to  take  deposi- 
tions as  herein  declared,  by  petition,  stating  the  object  for 
which  he  desires  y^ie  affidavit. 

"  Section  3693.  If  such  officer  is  satisfied  that  such  object 
is  legal  and  proper,  he  shall  issue  his  subpoena  to  bring  the 
witness  before  him,  and  if  he  fails  then  to  make  a  full  affi- 
davit of  the  facts  within  his  knowledge  to  the  extent  required 
of  him  by  the  officer,  the"  latter  may  proceed  to  take  his  depo- 
sition by  question  and  answer  in  writing  in  the  usual  way, 
which  deposition  may  afterwards  be  used  as  an  ordinary 
affidavit." 

In  August,  1884,  one  J.  J.  Higginson  and  one  Ehjah 
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Smith,  claiming  to  be  stockholders  in  the  Central  Iowa  Rail- 
way Company,  filed  a  petition  before  Haradon,  as  justice  of 
the  peace,  averring  that  they  were  about  to  commence  an 
action  for  an  injunction  against  the  company,  to  prevent  the 
carrying  out  of  certain  pretended  contracts,  and  also  against 
the  acting  president  and  directors  of  the  company,  for  the 
purpose  of  removing  them  from  office.  They  averred  in 
substance  that,  to  enable  them  to  obtain  the  information 
necessary  for  commencing  the  action,  they  needed  and  desired 
the  affidavit  of  E.  L.  Dudley,  E.  H.  Chapman,  P.  C.EIdridge 
and  M.  C.  Ilealion.  The  application  was  granted,  and  a 
subpoena  was  issued  and  served  upon  the  persons  whose 
affidavits  were  desired.  Tliey  did  not  obey  the  subpoena. 
Thereupon  the  justice  issued  a  warraCht,  and  caused  the  per'' 
sons  subpoenaed  to  be  brouglit  before  him,  to  show  cause 
why  they  should  not  be  punished  for  contempt.  They  made 
answer  that  they  were  not  under  obligation  to  obey  the  sub- 
poena, for  reasons  as  follows:  ^^  Firsts  because  there  is  no 
proceeding  in  any  court  authorizing  the  justice  to  take  the 
testimony  of  any  of  these  parties;  second^  the  petition  con- 
fers no  jurisdiction  to  cause  a  summons  to  issue  for  the  arrest 
and  commitment  of  the  witnesses,  and  is  wholly  void."  The 
justice,  deeming  the  answer  insufficient,  adjudged  the  persons 
to  be  in  contempt,  and  ordered  that  they  be  committed,  as 
above  set  forth. 

It  was  held  in  Robb  v,  McDonald^  29  Iowa,  330,  and 
Statev,  Seaton,  61  Iowa,  563,  that  the  justice  might  punish  for 
contempt  for  a  refusal  to  give  aif  affidavit  when  subpoenaed, 
under  the  sections  above  cited,  and  that  it  was  not  competent 
for  the  person  subpoenaed  to  set  up  that  no  legal  use  could 
have  been  made  of  the  affidavit  if  it  had  been  given.  The 
ground  upon  which  those  decisions  are  based  is  that  the  jus- 
tice has  jurisdiction  to  pass  upon  tlie  question  as  to  whether 
the  object  for  which  the  affidavit  is  sought  is  legal,  and,  if  he 
judges  it  to  be  such,  it  is  not  for  tlie  witness  to  set  up  his 
judgment  to  the  contrary,  and  refuse  to  obey  tlie  subpoena 
Vol.  LXV— 43 
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upon  that  ground.  It  is  to  be  observed,  liowever,  that  the 
decision  in  each  of  these  cases  was  made  by  a  divided  conrt. 
It  is  to  be  observed,  further,  that  in  each  there  was  an  action 
pending,  and  the  affidavit  was  sought  for  use  in  the  action- 
Affidavits  from  these  plaintiffs  were  not  sought  for  use  in  an 
action,  nor  were  they  sought  for  any  use  for  which  there  is 
any  provision  of  law.  They  were  sought  for  the  mere  pur- 
pose of  information. 

We  are  clear  that  the  statute  does  not  contemplate  that  {Ar- 
sons can  be  forced  to  give  affidavits  which  are  sought  merely 
for  information.  The  statute  provides  that  the  witness  mav 
be  brought  before  the  officer,  and  that  his  deposition  may  be 
taken,  and  that  the  deposition  may  afterwards  be  used  instead 
of  an  ordinary  affidavit.  The  use  refeiTed  to  is  manifestlr 
a  legal  use  as  evidence,  and  the  justice  should  refuse  to  issne 
a  subpoena  where  affidavits  are  not  ostensibly  sought  for  snch 
l^al  use,  and  also  where,  if  ostensibly  sought  for  such  use. 
he  should  be  satisfied  that  they  were  not  desired  for  such  use 
in  fact.  If  Higginson  and  Smith's  petition  had  expre^lr 
stated  that  the  affidavits  were  not  sought  for  any  use  contem- 
plated by  the  statute,  it  would  manifestly  have  been  insuffi- 
cient to  invoke  the  jurisdiction  of  the  justice;  but  we  cannot 
regard  the  petition  as  essentially  different.  The  use  stated 
was,  we  think,  not  contemplated  by  the  statute;  and  we  can- 
not presume  that  the  affidavits  were  sought  for  some  use  not 
stated.  The  petition,  then,  did  not  purport  to  come  within 
the  statute,  and  in  this  the  case  differs  from  those  above  cited. 
We  are  of  the  opinion,  therefore,  that  the  justice  had  no  juris- 
diction. It  follows  that  these  plaintiffs  were  illegally  com- 
mitted, and  that  their  application  to  be  released  upon  the 
writ  of  habeas  corpus  should  have  been  sustained. 

It  remains  to  be  stated  that  an  application  was  made  by 
the  plaintiffs  in  this  case  to  Mr.  Justice  Beck,  at  chambers, 
to  be  released  upon  filing  a  supersedeas  bond,  and  an  order 
for  their  release  was  made.  Afterwards,  a  motion  was  filed 
by  the  defendants  in  this  court  to  vacate  the  order,  on  the 
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ground  that  Mr.  Justice  Beck  had  no  power  to  make  it.  In 
the  view  which  we  have  taken  of  the  case,  the  motion  is  of 
no  practical  importance;  and,  without  ruling  upon  its  merits, 
we  have  to  say  that  we  think  that  it  should  be  dismissed. 

Revbbsed. 


WiLLETT,   'Adm'b,  V.    MaLLI  ET  AL. 

1.  Estates  of  Decedents:  disturbance  op  gift  to  pat  bzpbnsbs  of 
ADMINISTRATION.  A  gift  made  by  the  decedent  in  his  life- time  will  not 
be  disturbed  and  charged  with  the  expenses  of  administering  the  estate, 
unless  it  be  such  expenses  as  may  be  incuired  in  setting  aside  the  gift  for 
some  lawful  purpose. 


2,  :  ALLOWANCE    OP  CLAIM:    HOW  PAR  BINDING  UPON  HEIRS  AND 

GRANTEES  OF  DECEDENT.  The  allowance  of  a  claim  against  an  estate 
in  an  action  to  which  the  heirs  are  not  made  parties  is  prima  facie  evi- 
dence, as  against  them,  of  the  correctness  and  validity  of  the  claim,  in 
a  proceeding  to  subject  the  real  estate  which  they  have  inherited  to  its 
payment;  but  it  is  not  conclusive.  And  such  allowance  is  not  even 
prima  facie  evidence  against  the  heirs  in  a  proceeding  to  subject  real 
estate  to  the  payment  of  the  claim,  on  the  ground,  substantially,  that 
the  decedent  in  his  life-time  conveyed  to  them  the  real  estate  without 
consideration,  and  for  the  purpose  of  defrauding  creditors;  for  as  grant- 
ees they  are  in  no  way  represented  by  the  administrator. 

3.  Former  Adjudication:  parties  to:  who  are  not.    The  fact  that 

defendants  took  counsel  and  contemplated  the  employment  of  attorneys 
to  aid  the  administrator  of  their  father's  estate  in  resisting  a  claim 
against  the  estate,  did  not  make  them  parties  to  the  proceeding  so  as  to 
,  constitute  the  allowance  of  the  claim  an  adjudication  binding  upon 
them. 

Appeal  from  Wlrmeshiek  District  Court. 

Wednesday,  April  8. 

This  action  in  equity  was  brought  by  the  plaintiff,  as  the 
administrator  of  the  estate  of  Franz  Malli,  deceased,  to  sub- 
ject to  the  payment  of  the  debts  of  the  estate  certain  real 
estate,  the  legal  title  to  which  is  in  the  defendants.  The 
court  granted  the  relief  prayed,  and  the  defendants  appeal. 
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'  Baylies  (&  Baylies^  for  appellants. 
Willett  cfe  Willett  and  Brown  cfe  Portinatij  for  appellee. 

Adams,  J. — The  plaintiff  avers  in  his  petition,  in  sabstance, 
that  a  claim  has  been  allowed  against  the  estate  of  ^is  intes- 
tate for  about  $1,400,  in  favor  of  one  Christina  Malli;  that 
the  expenses  of  administration  amoaot  to  about  $500;  that 
the  claim  and  expenses  are  wholly  unpaid;  and  that  there 
are  no  legal  assets  of  the  estate.  He  further  avers,  in  sob- 
stance,  that  the  land  in  question,  standing  in  the  defendaot's 
name,  is  equitably  liable  for  the  payment  of  the  claim  and 
ejcpenses;  that  the  decedent  in  his  life-time  was  the  owner  of 
certain  notes,  secured  upon  the  land  in  question  by  a  mort- 
gage; that  he  assigned  the  notes  and  mortgage  to  his  sons 
without  consideration,  and  in  fraud  of  his  creditors;  that  ther 
foreclosed  the  mortgage,  and  acquired  the  land  in  question 
through  the  foreclosure,  and  now  hold  the  same  subject  to 
the  liabilities  of  the  estate.  Tlie  assignees,  with  the  excep- 
tion of  one  who  died,  are  made  defendants.  One  Louise 
Schlenker  is  also  made  defendant,  as  having  acquired  an 
interest  in  the  land  since  the  foreclosure.  The  history  of  the 
claim  of  Christina  Malli  is  set  out  in  the  opinion  of  Mr.  Jus- 
tice RoTHRocK  in  Malli  v.  Willett^  57  Iowa,  705.  In  the 
view  which  we  have  taken  of  the  case,  it  will  not  be  necessarj' 
to  make  a  more  specific  reference  to  it. 

I.     The  evidence  shows  that  the  assignment  of  the  notes 

and  mortgage  by  the  decedent  to  his  sons  was  substantially  a 

1.  ESTATES  of   S^^^-      "^^^s   being   so,   it   is   contended   by  the 

dfsiurbaiice     plaintiff  that  the  land  acquired  through  the  fore- 

expenses'^oi?^    closure  is  chargeable  as  an  equitable  asset  for  the 

adniiuistra-  ^      /•  ^i         i  *  .        ^  t    .1 

^Lon.  payment  of  the  claim  set  out,  and  the  expenses 

of  administration.  The  defendants  contend  that  the  land  at 
most  is  chargeable  only  for  the  payment  of  indebtedness 
existing  at  the  time  of  the  assignment,  and  they  contend  that 
the   indebtedness  which   the   plaintiff  is  seeking   to  charge 
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upon  the  land  has  arisen  since  the  assignment.  This,  of 
course,  is  true,  so  far  as  the  expenses  of  administration  are 
concerned,  and  we  think  that  as  to  them  the  defendant's 
l)08ition  must  be  sustained.  Our  attention  has  been  called 
to  no  case  where  a  gift  made  by  the  decedent  has  been  dis- 
turbed for^the  purpose  of  defraying  such  expenses.  "We  do 
not  say  that  the  expense  of  subjecting  the  land  might  not  be 
charged  upon  the  land,  but  the  expenses  set  out  in  the  peti- 
tion, are,  of  course,  not  of  this  class.  They  must  be  deemed 
to  have  accrued  in  administering  upon  other  assets,  and  such 
expenses  should,  we  think,  have  been  paid  out  of  such  assets. 
As  to  the  claim  of  Christina  MalH,  it  is  unnecessary  to 
consider  when  it  arose.     We  think  that  there  is  no  averment 

o  .  or  evidence  by  which  it  can  be  charged  upon  this 

c^?m?°i^w'  land.  The  averment  and  evidence  show  merely 
u^n*he!re  the  allowance  of  the  claim,  and  do  not  show  that 
ofdecedent.  it  was  a  valid  claim  independent  of  the  allowance. 
The  plaintiff  contends  that  the  allowance  is  an  adjudication; 
that  it  is  binding  upon  the  defendants;  and  that  it  is  suflBi- 
cient  to  plead  it  and  prove  it. 

It  may  be  conceded  that  the  allowance  of  a  claim  is  an 
adjudication,  and,  if  fairly  obtained,  is  binding  upon  the 
administrator,  who  is  actually  before  the  court,  and  upon  the 
other  creditors,  who  may  be  deemed  to  be  represented  by  him. 
Ashton  V,  Miles.  49  Iowa,  568.  But  the  defendants  were  not 
before  the  court,  neither  could  they  be  deemed  to  be  repre- 
sented. They  were  not  even  heirs,  so  far  as  the  land  in  ques- 
tion was  concerned.  Under  the  averments  of  the  petition, 
they  held  it  as  a  gift,  and  in  fraud  of  creditors.  The  admin- 
istrator, then,  in  defending  the  claim,  did  not  owe  them  any 
duty,  and,  if  this  is  so,  it  cannot  be  said  that  even  an  official 
defense  was  made  in  their  behalf. 

"We  are  aware  that  a  judgment  rendered  against  a  fraudu* 
lent  grantor  may  be  pleaded  as  conclusive  against  the  fraudu- 
lent grantee.  It  was  so  held  in  Strong  v,  Larorence^  68  Iowa, 
55.     But  that  case  differs  from  the  case  at  bar  in  this:  the 
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judgment  defendant  was  charged  personal  ly.  Besides,  a  judg- 
ment is  or  may  be  made  a  lien  upon  the  debtor's  interest  in  r^ 
estate,  legal  or  equitable.  Where  it  l)ecomes  a  lien  upon  the 
debtor's  interest,  (or  upon  what  the  courts  may  treat  as  such,) 
there  is  much  reason  for  holding  it  conclusive  as  against  all 
others  who  hold  the  real  estate  subordinate  to  such  interest 
What  precisely  the  rule  is  as  to  the  evidence  which  the  pro- 
bate allowance  of  a  claim  becomes  as  against  heirs,  it  is  not 
very  important  to  determine.  It  is  manifest  that  they  sus- 
tain a  relation  to  the  administrator  different  from  that  of  those 
who  have  taken  property  from  the  decedent  by  gift,  and  who 
are  not  necessarily  interested  as  against  the  allowance.  But 
the  probate  allowance  of  a  claim  is  not,  we  think,  so  far  as 
real  property  is  concerned,  conclusive  even  as  against  heirs. 
Stone  V.  Woody  16  Ills.,  177;  Mason  v.  Bair,  33  Id.,  206; 
Steele  V,  Lineberger^  59  Pa.  St.,  308;  Hopkins  v.  Stout^  6 
Bush,  (Ky.)  375.  It  is  held,  it  is  true,  in  those  cases  that  it 
is  evidence,  but  only  prima  facie  evidence.  The  plaintiff 
relies  upon  those  cases,  because  the  probate  allowance  is  held 
to  he  prima  facie  evidence.  But  there  are  two  difficulti^in 
making  those  cases  authoritative  in  the  case  at  bar.  To  make 
them  so,  we  should  be  obliged  to  hold  that  a  rule  applicable 
to  heirs  is  applicable  to  persons  who  acquired  prof>erty  from 
the  decedent  by  gift.  Again,  issue  cannot  properly  be  ten 
dered  and  taken  upon  that  which  is  merely  evidence.  The 
party  relying  upon  the  evidence  should  aver  the&ct  of  which 
it  is  evidence.  In  this  case  the  allowance  was  pleaded  as  a 
verity  and  issue  tendered  thereon.  What  the  defendants 
desired  to  contest  was,  not  the  fact  of  the  allowance,  hot  the 
correctness  of  the  claim.  As  to  that  there  was  no  issue;  and, 
there  being  no  issue  in  respect  to  it,  no  evidence  was  admis- 
sible in  respect  to  it.  Whether,  if  evidence  had  been  intro- 
duced in  respect  to  it  without  objection,  and  the  case  tried  as 
if  thei'e  was  such  issue,  we  could  now  properly  reverse,  we 
need  not  determine.  Objection  was  made  to  all  evidence 
offered.     We  see  no  way,  then,  in  which  the  plaintiff  can  be 
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sustained,  except  by  liolding  that  the  allowance  was  conclu- 
sive upon  the  defendants,  and  such  ruling,  it  appears  to  us, 
would  be  unwarranted.  In  Bump,  Fraud.  Conv.  539,  the 
author,  while  stating  that  the  record  of  a  judgment  against 
the  debtor  is  competent  evidence  against  liis  grantee,  says: 
"A  judgment  rendered  against  the  debtor's  administrator, 
whether  domestic  or  foreign,  is  not  competent  evidence 
against  the  grantee;'"  citing  McDowell  -o.  Goldsmith^  24 
Md.,  214;  Baker  v.  Welch,  4  Mo.,  484;  Osgood  v.  Manhat- 
tan Co,,  3  Cow.,  612.  See,  also,  Donley  v,  McKiernan,  62 
Ala.,  34;  Wiiulow  v.  Grindal,  2  Greenl.,  (Me.)  64;  Beckett 
V,  /Selovery7  Cal.,  215;  Btickhum  v.  Grape,  ante,  p.  535. 

The  plaintiff  contends  that  the  defendants  are  concluded 

by  the  allowance,  because  they  made  themselves  parties  to  it 

by  volunteering  to  resist  it.     We  are  inclined  to 

3.  FORMER  •'  ° 

Mitiesto^"'  ^^'^'^  though  the  evidence  is  not  very  clear,  that 
who  are  not.  |.jjg  defendants  took  counsel,  and  contemplated 
the  employment  of  attorneys  to  assist  the  administrator  in 
resisting  the  claim.  But  no  appearance  was  made  for  the 
defendants  in  the  case,  nor  were  their  attorneys,  if  they  had 
any,  present  at  the  trial.  Whatever  was  done  by  the  defend- 
ants, if  anything,  it  appears  to  us,  fell  far  short  of  making 
them  parties  to  the  allowance. 

In  our  opinion  the  judgment  must  be 

Bevebsed. 
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Stoddard  et  al.  v.  Sloan  et  al. 


1.  Tax  Sale  and  Deed:  moticb  to  redeem:  po6sbs8ioh:  facts  kot 
AMOUNTiNO  TO.    A  perRon  cannot  be  said  to  have  possession  of  land, 
so  as  to  be  entitled  to  notice  to  redeem  from  a  tax  sale,  who  has  onl/ 
-gg  gg(Jj  plowed  two  furrows  on  the  land  to  see  how  it  would  plow. 

:  U8B  OF  INITIATE  FOR  oiTBN  NAME.    A  poblished  Dotke 


122      4H 


^^  1^\         ^^  redeem  from  a  tax  sale  is  not  invalidated  because  only  the  inital 
^^  letters  of  the  given  name  of  the  penton  to  whom  the  notice  is  addressed 

are  used. 


6,  :  :  DESCRIPTION  OF  LAND:  JUDICIAL  NOTICE  OF  TOWXSBIP 

AND  RANGE.  A  noticc  to  redeem  from  a  tax  sale  which  described  the 
land  as  being  the  southeast  quarter  of  section  5,  township  89,  range  47. 
in  Woodbury  county  and  state  of  Iowa,  sufficiently  described  the  land 
as  to  township  and  range,  since  the  court  will  take  judicial  notice  ibit 
there  is  only  one  township  in  that  county  answering  to  the  description 

4.   :  :  AFFIDAVIT  OF    PUBLICATION:   SUFFICIENCY:  TIME  OF 

PUBLICATION .  The  statu te  requires  only  three  puUicatioiis  of  a  notice  to 
redeem  from  a  tax  sale,  and  it  is  sufficiently  complied  with  if  the  first 
publication  is  made  after  the  lapse  of  two  years  and  nine  months  fiom 
the  day  of  sale,  and  the  service  is  completed  ninety  dajrs  before  tke 
execution  of  the  deed.  The  affidavit  of  publication  in  this  case,  accord- 
ingly, held  sufficient. 

5.    : : :  residence  of  person  notified.  The  affidarit 

of  publication  in  such  case  need  not  state  that  the  person  notified  is  s 
non-resident  of  the  county,  nor  other  fcicts  necessar}*  to  justify  service  by 
publication. 

6. : : :  sufficiency  of  jurat.    Where  the  affidavit  of 

publication  in  such  a  case  purported  to  be  made  by  S.,  and  his  name 
was  not  only  subscribed  to  it,  but  written  in  the  body  of  it,  and  he  states 
therein  that  he  was  sworn,  and  the  jurat  states  that  it  was  sworn  to  and 
subscribed  before  the  notary  whose  name  is  attached*  held  suffident  to 
show  that  it  was  S.  who  was  sworn,  though  his  name  does  not  appear 
in  the  junit 

7.  Notary  Public :  judicial  notice  of  jurisdiction:  official  sig- 

nature. Where  an  affidavit  purported  to  be  made  in  the  county  ot 
W.,  and  the  jurat  was  signed  by  one  who  added  the  words  "notary 
public*'  to  his  name,  and  affixed  his  notarial  seal,  though  he  did  not 
state  for  what  county  he  was  notary  public,  held  that  it  was  sufficient, 
because  the  court  will  take  judicial  notice  that  he  was  a  notaiy  of  the 
county  of  W.  But  in  the  case  of  acknowledgments  the  rule  is  dJeieot. 
See  Willard  r.  Cramer,  36  Iowa,  22. 
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Appeal  from  Woodhury  Circuit  Court. 

Wednesday,  April  8. 

Action  to  set  aside  a  tax  deed.     There  was  a  decree  for  th* 
defendants.     The  plaintiffs  appeal. 

Foggy  Long  cfe  Neal  and  Geo.  M.  Pardoe^  for  appellant. 

Oeo.  W.  Wakefieldy  for  appellee. 

Adams,  J. — I.  The  notice  of  the  expiration  of  the  time 
for  redemption  was  given  only  by  publication.  It  is  insisted 
1.  TAX  sale       that  the  notice  is  insufficient  for  the  reason  that 

notice^to  re-    the  plaintiff,  Helen  E.  Sloan,  and  her  husband,  J. 

session:  facta  B.  Sloan,  were  at  the  time  of  the  ffivinff  of  the 

not  amount-  ;       ,  ,  , 

ingto.  notice  m  possession.     The  tax   sale   in  question 

took  place  on  the  eighth -day  of  January,  1877.  The  evidence 
relied  upon  as  showing  that  the  plaintiff  and  her  husband 
were  in  possession  at  such  time  that  they  became  entitled, 
to  notice,  is  the  testimony  of  the  husband,  and  is  in  these 
words:  "I  plowed  a  little  on  there  in  the  fall  of  1879, 
out  of  curiosity,  to  see  how  the  land  would  plow.  I  plowed 
two  furrows.  I  drove  down  and  back  on  one  end."  The 
witness  does  not  appear  to  have  had  any  ownership  of  the 
land,  nor  instructions  from  the  owner  to  enter  upon  it  for  any 
purpose.  So  far  as  the  case  is  concerned,  he  must  be  regarded 
as  a  stranger  to  the  land.  Such  a  person,  plowing  two  fur- 
rows without  authority,  and  with  no  view  to  cultivation  or 
any  other  useful  purpose,  could  hardly  be  deemed  to  be  in 
possession  of  the  land  at  any  time,  and  certainly  not  longer 
than  he  was  actually  upon  it.  In  our  opinion,  then,  neither 
the  plaintiff  nor  her  husband  was  entitled  to  notice,  and  if 
due  notice  was  served  upon  the  person  in  whose  name  the 
land  was  taxed,  and  notice  was  filed,  with  due  proof  of  ser- 
vice, it  appears  to  us  that  that  was  sufficient. 

II.     The  plaintiffs  insist,  however,  that  even  such  notice  was 
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not  given,  and  if  it  was,  that  there  is  no  proper  evidence  of  it 
We  have,  then,  to  consider  the  published  notice,  and  the 
affidavit  of  publication.  It  is  conceded  that  the  land  was 
taxid  in  the  name  of  Jeff.  C.  Cleveland.  The  notice  pub- 
lished is  in  the  following  words: 

"T(?  J.  C.  Cleveland  and  Unknown  Owners'.  Ton  are 
hereby  notified  that  on  the  eighth  day  of  January,  1877,  the 
following  described  piece  of  real  estate,  situated  in  the  couDtj 
of  "Woodbury  and  state  of  Iowa:  the  southeast  quarter  of 
section  five,  township  89,  range  47, — was  sold  at  tax  sale  by 
the  treasurer  of  said  county  to  Geo.  W.  Wakefield,  and  was 
assigned  and  transferred  by  him  to  Thos.  J.  Stone,  who  is 
now  the  lawful  holder  of  the  certificate  of  purchase  thereof; 
that  the  right  of  redemption  will  expire  and  a  deed  for  said 
land  be  made,  unless  redemption  from  such  sale  be  made 
within  ninety  days  from  the  completed  service  of  this  notice. 

^^Dated  this  second  day  of  Jamuipy^  1880. 

[Signed]  "Thos.  J.  Stone." 

The  first  objection  urged  to  the  sufficiency  of  this  notice  is 
that  in  running  to  J.  C.  Cleveland  it  cannot  be  deemed  to  mn 

^ ,  to  Jeffi  C.  Cleveland.     In  all  legal  papers  it  is 

tor^venf^^^  doubtless  better  that  the  given  name  of  a  person, 
name.  ^^  ^^jj  ^g  ^|^g  patronymic  or  surname,  should,  if 

single,  be  written  in  full,  and  if  not  single,  that  one  given 
name  should  be  written  in  full.  But  the  practice  of  writing 
only  the  initial  letters  of  given  names  instead  of  the  names 
has  become  so  common,  that  we  should  not,  we  think,  be 
justified  in  holding  that  the  practice  is  not  allowable.  Fer- 
guson V.  Smithy  10  Kan.,  396. 

Another  objection  urged  is  that  the  description  of  the  laud 
is  insufficient,  in  that  the  township  and  range  are  not  suffi- 

^ .  ciently  described.     But  the  court  would  be  justi- 

iS:%Si2i  fied  i»  taking  judicial  notice  that  there  is  in 
township  and  Woodbury  county  only  one  township  of  the  given 
'^*®'  description.     In   our  opinion  the  description  is 

sufficient 
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We  come  next  to  consider  the  sufficiency  of  the  affidavit 
of  publication.  A  copy  of  the  affidavit  is  set  out  in  the 
abstract,  and  is  shown  to  be  in  these  words: 

"  State  of  lowa^  Woodbury  County:  I,  Thomas  J.  Stone, 
being  first  duly  sworn,  say — I  am  the  lawful  holder  of  the 
certificate  of  purchase  described  in  the  foregoing  notice;  that 
I  served  the  same  on  the  said  J.  0.  Cleveland,  and  unknown 
owners  of  the  land  therein  described,  by  causing  said  notice 
to  be  published  three  times  in  the  Sioux  City  Weekly  Jour- 
nalj  a  newspaper  printed  and  published  at  Sioux  City,  in  the 
county  of  Woodbury  in  the  state  of  Iowa,  and  issued  weekly; 
the  first  publication  thereof  being  the  twenty-ninth  (Jay  of 
January,  1880. 

[Signed]  "Thos.  J.  Stone. 

"  Subscribed  in  my  presence  and  sworn  to  before  me  this 
tenth  day  of  March,  1880. 

"  C.  B.  Steadman, 
[Seal]  "Notary  Public." 

It  is  contended  by  the  plaintiff  that  the  affidavit  does  not 
show  when  the  notice  was  published.     It  is  not  denied  that 

^ it  shows  the  date  of  the  first  publication.     It  is 

p?bi?catioa :  ©xprcssly  Stated  that  that  was  on  the  twenty-ninth 
tt"meof°puibii-  day  of  January.  Two  others  must  have  been  made 
cation.  between  that  time  and  the  tenth  day  of  March 

following,  for  the  affidavit  was  made  upon  that  day,  and  shows 
that  there  were  three  publications.  The  statute  requires  only 
three  publications,  and,  so  far  as  the  time  is  concerned,  it  is 
sufficient  if  the  first  was  made  after  the  lapse  of  two  years  and 
nine  months  from  the  time  of  sale,  and  the  service  was  com- 
pleted ninety  days  before  the  execution  of  Ihe  deed.  The 
plaintiff  relies  upon  Ellsworth  v.  Cordrey^  63  Iowa,  675, 
(S.  C.  arUe^i  p.  303;)  but  in  that  case  it  does  not  appear  that 
the  affidavit  showed  when  the  publication  commenced. 

Another  objection  urged  is  that  the  affidavit  does  not  show 
that  Cleveland,  at  the  time  of  the  publication,  was  a  non- 
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resident  of  "Woodbury  county.     As  to  this  we 

denco'^per-  ^*^®  ^  ^^7  ^^^^^  ^^^  Statute  does  not  require  that 
sonnotiiied.  ^j^^  affidavit  shall  show  the  facte  necessary  to 
justify  service  by  publication.  The  provision  is  that  it  most 
show  the  service  and  the  mode  thereof.  If  the  facts  were 
such  that  the  mode  of  service  was  not  justifiable,  the  deed 
can  be  impeached.  But  it  is  made  presumptive  evidence  of 
its  own  validity,  so  far  as  the  point  in  question  is  concerned, 
and  the  party  assailing  the  deed  has  the  burden  of  showing 
the  impeaching  facts. 

Another  objection  urged  is  that  the  jurat  does  not  show 
that  the  person  sworn  was  the  certificate-holder.  Stone,  the 
person  who  subscribed  the  affidavit.     It  is  true 
cien7yoi"*'    that  Stoue's  name  does  not  appear  in  the  jurat 
Jurat.  3q|.  ^Jj^  affidavit  purports  to  be  made  by  Stone. 

His  name  is  not  only  subscribed  to  it,  but  is  written  in  tlie 
body,  and  he  states  that  he  was  sworn.  The  jurat  written 
underneath  is  to  be  construed  with  what  precedes,  and  the 
whole,  when  taken  together,  we  think,  shows  that  Stone  was 
the  person  sworn.  We  do  not  say  that  in  a  criminal  action 
against  a  person  for  swearing  falsely  the  affidavit  and  jurat 
would  alone  be  sufficient  to  show  that  the  alleged  oath  Vas 
taken.  Possibly  they  would  not.  Indeed,  in  such  action  it 
may  be  that  the  affidavit  and  jurat,  whatever  their  form  might 
be,  would  be  insufficient  to  prove  that  the  alleged  oath  was 
taken.  It  was  held  in  Case  v.  People j  76  N.  Y.,  242,  that  the 
taking  of  the  oath  must  be  proved  independently  of  the  jurat 
But  the  present  action  4s  a  civil  one.  It  is  not  denied,  as  we 
understand,  that  the  affidavit  and  jurat  would  be  presumptive 
evidence  of  what  they  purport  to  show,  if  the  jurat  expressly 
stated  that  the  affidavit  was  subscribed  and  sworn  to  by 
Thomas  J.  Stone.  The  question  to  be  determined  is  whether 
the  jurat,  notwithstanding  Stone's  name  is  not  expressly  in 
it,  really  shows  the  same  thii^g.  It  shows  that  the  affidavit 
is  subscribed  and  sworn  to.  Now,  the  affidavit  purports  to 
be  Stone's,  and  no  one's  else.     A  writing  is  not  subscribed^ 
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unless  it  is  signed  by  the  person  whose  obligation  or  other  paper 
it  purports  to  be.  If  some  other  person  than  Stone,  and  with* 
out  any  authority  from  him,  had  signed  Stone's  name,  the 
affidavit  could  not  properly  be  said  to  be  subscribed  at  all. 
The  jurat,  then,  must  be  taken  to  mean  that  the  affidavit  was 
subscribed  by  Thomas  J.  Stone.  Now,  the  affidavit  shown 
to  be  subscribed  by  Stone  purports  to  be  his  statement  made 
by  him  in  the  first  person,  and  under  oath.  Such  an  affida- 
vit could  not,  we  think,  in  any  proper  sense,  be  said  to  be 
sworn  to  by  a  person  other  than  Stone.  We  have  to  say,  then, 
tliat  we  do  not  think  that  the  objection  is  well  taken. 

We  come  now  to  another  objection  urged  by  the  plaintiff, 

and  that  is  that  while  the  affidavit  purports  to  be  made  in 

Woodbury   county,  the  notary,  Steadman,  does 

pubiicHudi-    not  subscribe  his  name  as  a  notary  public  of  that? 

cial  notice  of  '^    ^ 

offlclal^signa-^^^^^y"  ^^  ^^^^  ^^  Conceded  that  Steadman 
**^-  could  not  perform  an  act  as  notary  public  except 

in  the  county  for  which  he  was  appointed;  and  that  a  court, 
in  order  to  receive  the  affidavit  as  evidence,  unaided  by 
extrinsic  evidence,  would  be  obliged  to  take  judicial  notice, 
not  only  of  the  fact  that  Steadman  is  a  notary  public,  but  a 
notary  public  for  Woodbury  county,  Iowa.  It  is  to  be 
observed  that,  his  seal  was  attached  to  the  jurat.  What  pre- 
cisely his  seal  was,  is  not  shown;  but  we  may  assume,  in  sup- 
port of  the  ruling  below,  that  it  was  the  proper  seal  as  pre- 
scribed by  statute  for  a  notary  public  of  Iowa.  It  is  well  settled 
that  courts  take  notice  of  these  seals  of  notaries  public.  Yeaton 
V.  Fry^  5  Cranch,  535;  Chanoine  v.  Fowler^  3  Wend.,  173; 
Porter  v.  Judson^  1  Q-ray,  175.  Steadman's  seal,  if  it  was 
what  we  may  assume  it  was,  purported  to  show  that  he  was 
a  notary  public  of  Iowa,  and  we  may,  we  think,  take  notice 
that  he  was  such  in  fact.  Can  we  go  futher,  and  take  notice 
that  he  was  a  notary  public  for  Woodbury  county?  It 
appears  to  us  that  we  can.  His  appointment  for  a  particular 
county  was  necessarily  involved  in  the  appointment  itself. 
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The  same  public  record  which  shows  his  appointment  most 
show  for  what  county  he  was  appointed. 

It  is  probably  true  that  wo  would  not  take  notice  of  any 
act  of  Steadman's  that  did  not  purport  to  be  done  by  him  in 
his  official  capacity.     Now,  the  objection  urged,  as  we  under- 
derstand,  is  that  the  act  in  question  does  not  properly  purport 
to  be  an  official  act;  for,  while  Steadman  subscribed  himself 
as  notary  public,  his   true   office,  if  he  was   competent  to 
admister  the  oath,  as  claimed,  was  that  of  notary  public  for 
Woodbury  county.     So  it  is  said  that  he  did  not,  in  a  proper 
sense,  attach  his  official  designation.     But  to  hold  the  doctrine 
contended  for  would  be  to  make  a  very  technical  ruling,  and 
we  are  unwilling  to  go  that  far,  and  especially  as  the  effect 
might  be  to  upset  a  great  many  and  very  important  interests. 
In  saying  this,  we  do  not  forget  that  this  court  held,  in  WU- 
lard  V.  CrameVj  36  Iowa,  22,  that  a  notary's  certificate  of 
acknowledgment  was  insufficient  where  the  county  for  wliicli 
the  notary  was  appointed  was  not  appended   in  connection 
with  the  words  "notary  public;"  the   ruling  being  that  the 
name  of  the  county  was  part  of  his  official  style  or  title. 
The  ruling  was  based  upon  section  2227  of  the  Revision, 
identical  with  section  1958  of  the  Code.     That  section  pro- 
vides that  the  certificate  shall  show  the  title  of  the  person 
before  whom  the  acknowledgment  is  taken.     It  may  be  con- 
ceded that  a  notary's  full  title  is  not  expressed  by  the  words 
"  notary  public."     The  statute,  the  court  thought,  called  for 
an  expression  of  the  full  title.     But  there  is  no  such  provis- 
ion of  statute  in  reference  to  a  jurat.     We  think  that  the 
inference  is  that  it  was  not  deemed  necessary.     It  appears  to 
us,  therefore,  that  the  plaintiff's  objection  cannot  be  sustained. 

Having  discovered  no  error,  the  judgment  must  be 

Affibiced. 
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Thomassen,  Guardian,  v.  Van  Wyngaarden  et  al. 

1.  Promissory    Note:    indorsemknt:    PRESuMPTroN  op  holder^s 

CONSENT.  Where  an  indorsement  waa  made  on  a  note  while  it  was  in 
the  hands  of  the  payee,  the  presnmption  must  be  indulgred,  in  the 
absence  of  stronfi^  and  convincing:  evidence  to  the  contrary,  that  the 
indorsement  was  made  with  the  knowled^  and  consent  of  the  payee, 
upon  the  receipt  of  the  money  named  in  the  indorsement. 

2.  Trust:  payment  to  trustee:  beneficcaribs  bound  by:  form  op 

signature  to  receipt.  Where  it  fairly  appears,  from  a  receipt  signed 
with  the  proper  name  only  of  one  who  was  a  trustee,  that  the  money 
receipted  for  was  received  by  her  in  her  capacity  as  trustee,  and  not  to 
her  own  use,  and  she  had  the  legal  right  as  trustee  to  receive  and  receipt 
for  the  money,  held  that  the  receipt  was  binding  on  the  beneficiaries. 

3.  :  payment  OF  interest  to  trustee:  RECEtPTFOR.    One  who 

holds  in  trust  for  others  the  legal  title  to  a  note  and  mortgage  may 
receive  and  receipt  for  interest  thereon  beforp^r  after  it  is  due,  and  a 
receipt  given  for  a  certain  sum  in  full  for  interest  to  a  named  date  will 
bind  the  beneficiaries. 

4.  Dry  Trust:    what  is  not:    payment  to  trustee  discharges 

DEBTOR.  Where  the  legal  title  tii^  a  note  and  mortgage  is  vested  in  one 
fo>th6  bene^  of  others,  and  it  is  made  his  duty  to  collect  the  interest 
and  principal  when  they  fall  due,  and  to  guard  the  interests  of  the  ben- 
eficiaries, the  trust  is  not  a  mere  dry  one,  so  called,  and  payments  made 
'  upon  the  note  and  mortgage  in  good  faith  to  the  trustee  will  discharge 
the  debt  pro  ianto,  and  be  binding  on  the  beneficiaries. 

Appeal  J^rom  Marion  Circuit  Court, 
Wednesday,  April  8. 

Action  in  equity  to  foreclose  two  mortgages.     From  the 
decree  the  plaintiff  appeals. 

Bosquet  ck  Earle^  for  appellants. 

Gesman  cfi  Prouty  and  J.  M,  St.  Johrijfor  appellee. 

Seevers,  J. — The  defendant,  Wyngaarden,  executed  the 
following  promissory  note: 
"$1,400.  Pella,  Iowa,  November  11,  1878. 

"Six  years  after  date,  for  value  received,  I  promise  to  pay 
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to  Jantie  Van  "Wyngaarden,  in  trust  for  Gertrada  Geradina 
Thoraassen,  Jana  Tbomassen,  Wilheinina  Thomassen,  Johan- 
nes Thomassen  and  Jan  Thomassen,  heirs  of  Maarke  Thomas- 
sen,  deceased,  or  order,  the  sum  of  fourteen  hundred  dollars, 
payable  at  the  First  National  Bank,  Pella,  Iowa,  with  interest, 
payable  annually,  at  the  rate  of  six  per  cent  per  annum  from 
date  until  paid.  Interest  when  due  to  become  principal  and 
draw  ten  per  cent,  and  an  attorney -fee  of  ten  per  cent  if  suit 
is  commenced  on  this  note." 

The  mortgages  were  given  to  Jantie  Van  Wyngaarden  in 
trust  for  the  beneficiaries  named  in  the  note,  and  it  is  pro- 
vided in  the  mortgages  that  the  mortgagor  "shall  pay  or 
cause  to  be  paid  to  the  said  Jantie  Van  Wyngaarden,  in  trust 
for  the  above-named  parties,  her  executors  and  administra- 
tors, or  assigns,  the  sum  of  $1,400,  with  interest  thereon 
from  date,  according  to  the  tenor  and  eflfect  of  the  promis- 
sory note  above  stated; "  then  the  motgage  was  to  be  void. 

In  March,  1881,  Jantie  Van  Wyngaarden  died,  and  in 
June  following  a  portion  of  the  land  describ^  in  tlie  mort- 
gage was  conveyed  to  J.  S.  Polk,  one  of  the  defendants,  ?nd 
who  bound  himself  to  pay  the  amount  of  the  mortgage,  with 
interest  from  January  1,  1882.  It  was  pleaded  as  a  defense 
that  the  interest  up  to  that  time  had  been  paid.  The  mort- 
gages provided  that,  in  the  event  the  interest  was  not  paid 
as  therein  provided,  then  the  whole  debt  became  due.  The 
beneficiaries  are  grandchildren  of  Jantie  Van  Wyngaarden, 
and  are  minors,  and  the  plaintiff  is  their  guardian.  This  suit 
was  commenced  in  March,  1882,  and  the  court  found  that 
there  was  nothing  due  at  that  time,  but,  as  certain  interest 
became  due  pending  the  litigation,  which  the  defendant  Polk 
had  offered  to  pay,  the  court  in  the  decree  made  suitable  pro- 
visions in  relation  thereto,  and  retained  the  case  on  the 
docket,  to  the  end,  if  said  Polk  should  fail  to  pay  the  inter- 
est or  principal  a3  it  should  become  due,  that  the  mortgages  .7..  ■ 
could  be  foreclosed.  .■    1 

I.     Counsel  for  the  appellant  insist  that  there  is  no  suf-        y  H 
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ficieat  evidence  showing  that  the  interest  due  on  the  note  up 
to  Jannary,  1882,  has  been  paid.     It  is  stated  in 

1.  PROMTS-  ,  .   .  ,  ,  1 

HO RY  note:      the  petition  that  the  note  and  raortffaffes  were 

Indorsement :  ^  ^^ 

of^oide^a*"  delivered  to  the  trustee  therein  named  at  the  time 
consent,  they  were  executed.  As  nothing  appears  to  the 
contrary,  the  presumption  will  be  indulged  that  they  remained 
in  her  possession  until  her  death.  The  note  was  introduced 
in  evidence  by  the  plaintiff,  and  indorsed  thereon  is  the  fol- 
lowing: "Nov.  11,  1879.  Eeceived  on  the  within  $84,  as 
interest  for  the  year  1878-1879,  or  the  current  year."  The 
trustee  died  about  four  months  after  the  indorsement  pur- 
ports to  be  made,  and,  as  the  note  was  in  her  possession  dur~ 
ing  that  time,  the  presumption  must  be  indulged  that  the 
indorsement  was.  made  with  her  knowledge  and  consent,  and 
that  she  received  the  amount  of  money  therein  stated.  There 
is  evidence  showing  that  the  indorsement  is  not  in  the  hand- 
writing of  the  trustee,  and  one  of  the  beneficiaries  named  in  the 
note  testifies  that  no  money  was  paid  her  by  the  trustee.  This 
evidence  is  insufficient  to  warrant  us  in  disregarding  the 
indorsement  on  the  note.  In  the  absence  of  fraud,  or  strong 
and  convincing  evidence,  the  conclusive  presumption  must 
be  indulged  that  the  indorsement  on  the  note  was  made  with 
the  knowledge  and  consent  of  the  trustee. 

The  defendants  introduced  in  evidence  a  receipt  in  the  fol- 
lowing words,  and  proved  that  it  was  executed  by  the  trustee: 

2.  TRUST:  pay-  "Pella,  Iowa,  December  22,  1880. 

tee":'beneflci-       "  Received  of  Jan  Van  Wyngaarden  the  sum 
by :  form  of     of  ouc  hundred  and  forty-seven  dollars,  as  inter- 

signatnreto  .  _  . 

receipi.  est  ou  a  Certain  note,  secured  by  mortgage,  to  me 

given  by  the  said  Jan  Van  Wyngaarden  in  trust,  (for  the 

beneficiaries  above  named;)  this  being  in  full  up  to  January 

1,  1882. 

"  Jantie  Van  Wyngaaeden." 

Counsel  for  the  plaintiff  insist  that  the  receipt  is  signed  by 
the  trustee  as  an  individual,  and  therefore  the  beneficiaries 
are  not  bound  thereby.     But  we  think  it  fairly  appears  from 
Vol.  LXV— 44 
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the  receipt  itself  that  the  money  was  received  by  the  tmstec 
as  snch.  It  was  paid  to  and  received  by  the  person  to  whom 
it'was  payable  by  the  terms  of  the  note,  and  she  will  be 
charged  as  having  received  it  in  her  capacity  as  tmstee. 

It  is  further  insisted  that  at  the  time  the  receipt  purport* 
to  have  been  executed  but  one  year's  interest,  or  $84,  was 

^ due,  and  that  the  trustee  was  not  authorized  t" 

eJ<to?ruste7:  ^'^ceive  the  interest  not  due,  and  that  the  bene- 
receiptfor.      ficiaries  are  not  bound  by  said   receipt  to  any 
greater  extent  than  the  interest  then  due.     For  the  reasons 
hereafter  stated,  we  do  not  think  this  position  is  tenable. 

Counsel  further  insist  that  the  amount  received,  $147,  was 
less  than  the  amount  of  interest  due  up  to  January,  1882, 
and  therefore  the  couii;  erred  in  finding  that  the  interest  up 
to  that  time  had  been  palti.  It  however  is  expressly  stated 
in  the  receipt  that  the  amount  then  paid  was  in  full  of  such 
interest,  and  it  is  immaterial  whether  such  amount  was  then 
paid  or  had  been  received  at  some  prior  time.  In  the  absence 
of  fraud  or  collusion,  for  the  reasons  hereafter  stated,  we  think 
the  trustee,  as  the  legal  owner  of  the  note,  could  receive  the 
interest  due  or  to  become  due  at  such  times  and  in  such 
amounts  as  she  saw  proper;  subject,  however,  to  be  held 
accountable  at  the  instance  of  the  beneficiaries  for  the  faith- 
ful performance  of  the  trust. 

II.     Counsel  for  the  appellant  insist  that  the  trust  created 

by  the  execution  of  the  notes  and  mortgages  is  a  simple  or 

dry  trust,  and  that  the  trustee  in  such  a  trust 

4.  DRY  trust       ,  ,  ,  ,     ,. 

what  Is  not:    docs  uot  have  the  power  to  mana£:e  and  dispose 

piiymentto  ^  or 

tru«fee  dis-      Qf  ^^e  trust  estate,  and  therefore  the  beneficiaries 

charges  ' 

debtor.  g^j^  ^^j.  bound  by  what  the  trustee  did.     A  simple 

or  dry  trust  is  defined  to  he  one  "  where  property  is  vested 
in  one  person  in  trust  for  another,  and  the  nature  of  the 
trust,  not  being  prescribed  by  the  donor,  is  left  to  the  con- 
struction of  the  law."  Perry,  Trusts,  §  520.  « There  can 
be  but  few  of  these  dry  trusts;  for,  when  there  is  no  control, 
and  no  duty  to  be  performed  by  the  trustee,  it  becomes  a 
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simple  use,  which  the  statnte  of  uses  executes  in  the  cestui 
que  trusty  and  he  thus  unites  both  the  legal  and  beneficial 
estate  in  himself." 

The  trust  under  consideration  is  materially  diflerent;  for 
it  is  so  far  declared  as  to  cast  on  the  trustee  a  duty  for  the 
performance  of  which  she  will  be  held  accountable.  It  is 
made  the  duty  of  the  trustee  to  receive  and  collect  the  inter- 
est and  the  principal  when  it  becomes  due.  The  legal  title 
to  the  note  and  mortgages  is  vested  in  the  trustee.  It  is  her 
duty  to  preserve  and  protect  the  interest  of  the  beneficiaries. 
But,  in  the  absence  of  fraud  or  collusion,  the  trustee  could 
satisfy  the  mortgages  and  acknowledge  satisfaction  of  the 
debt,  which  would  be  binding  on  the  beneficiaries.  It  is  said 
that  any  one  dealing  with  the  trustee  must  see  that  money 
paid  in  the  discharge  of  the  trust  was  properly  appropri- 
ated; but  we  do  not  think  this  is  so,  for  the  simple  reason 
that  the  trustee  was  the  legal  owner  of  the  note,  and  authorized 
to  receive  payment  of  both  the  principal  and  interest.  An 
administrator  in  one  sense  is  a  trustee  for  the  estate  he  rep- 
resents; and  yet  he  is  the  legal  owner  of  the  notes  and  mort- 
gages belonging  thereto.  A  person  making  him  a  payment 
is  not  bound  to  see  that  the  money  is  properly  accounted  for. 

The  rule,  it  seems  to  us,  should  be  the  same  in  the  case 
under  consideration.     The  decree  of  the  circuit  court  must  be 

Affirmed. 
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1.  Instmotions :  must  be  supported  bt  evidbitcb.    An  instnictkm  ia 

this  case  held  to  be  erroneoos,  because  thereby  the  court  submiUed  to 
the  jury  for  their  determination  a  question  of  fact  material  to  the  case, 
on  which  there  was  no  evidence. 

2.  Principal  and  Surety :  duty  of  crbditoe  to  iktorm  surbtt  or 

FACTS  RELATING  TO  THE  BISK.  If  a  suretj,  before  becomiDg'  such,  applies 
to  the  creditor  for  information  relatinfir  to  the  risk  about  to  be  assumed, 
the  creditor,  if  he  answers  at  all,  must  disclose  all  the  facta  which  be 
knows  material  to  the  inquiry;  and  he  can  do  nothing  to  deceive  or  mis- 
lead the  surety  without  vitiatingr  the  agfreement.  Whether  the  auditor 
is  bound,  on  his  own  motion,  to  disclose  to  one  about  to  become  a  saretj 
facts  within  his  knowledflr^  increasinff  the  risk,  depends  on  tlie  dream- 
stances  of  the  case.  If  there  is  nothing  in  the  circumstances  to  indicate 
that  the  surety  is  beinj?  misled  or  deceived,  or  is  igrnorant  of  facta  materi- 
ally affectinfiT  the  risk,  the  creditor  is  not  bound  to  seek  him  out  and 
inform  him  of  the  facts;  but  if  he  knows,  or  has  good  grounds  for  behev- 
ing,  that  the  surety  is  being  deceived  or  misled,  or  has  entered  into  the 
contract  in  ignorance  of  facts  materially  increasing  the  risk,  and  be 
knows  of  such  facts,  and  has  an  opportunity  to  disclose  them  io  the 
surety  before  accepting  the  obligation,  he  must  do  so,  or,  for  his  want  of 
fair  dealing  in  this  respect,  the  surety  may  afterwards  avoid  the  con- 
tract.   See  opinion  for  authorities  collated  by  Reed,  J. 

3.  :  FRAUD  ON  surety:  avoidance  of  by  payee  of  note:  bcb- 

dbn  of  proof.  Where  the  signature  of  a  surety  to  a  promissory  note 
is  obtained  by  the  fraud  of  the  principal,  the  burden  of  proof  is  upon  the 
payee  of  the  note,  before  he  can  recover,  to  show  that  he  took  it  without 
knowledge  of  the  fraud.  Compare  Lant  v,  Krekle^  22  Iowa,  399,  and 
Union  National  Bank  v.  Barber,  56  Id.,  559. 

Appeal  from  Jasper  Circuit  Court. 

Wednesday,  April  8. 

AonoN  on  a  promissory  note  executed  by  defendants  to  one 
Tunis  Schenck,  and  by  him  assigned  to  plaintiff.  The  Ander- 
son Brothers  Mining  &  Railway  Company  made  no  defense. 
Defendant  Gifford  answered,  admitting  the  execntion  of  the 
note,  but  alleging  that  he  signed  it  only  as  a  snrety,  and  that 
his  signature  thereto  was  obtained  by  fraud,  and  that  the  con- 
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tract  was  void  for  that  reason.  He  alleges  that  a*t  the  time 
the  note  was  executed  Schenck,  the  payee  named  therein,  was 
president  of  the  bank  of  Monroe,  and  one  R.  0.  Anderson 
was  cashier  of  said  bank;  that  said  Anderson  was  also  a  stock- 
holder and  manager  of  the  Anderson  Brothers  Mining  & 
Railway  Company;  and  that,  while  acting  as  such  cashier, 
he  had  taken  and  appropriated  a  very  large  sum  of  money 
belonging  to  said  bank,  either  to  his  own  use  or  the  use  of 
said  mining  and  railway  company,  in  which  transaction  he 
was  guilty  of  the  crime  of  embezzlement;  that  both  he  and 
the  mining  and  railway  company  were  insolvent;  that  these 
facts  were  known  to  the  bank  and  its  officers,  and  that  said 
officers  thereupon  threatened  to  criminally  prosecute  Ander- 
son for  said  embezzlement,  if  the  money  so  taken  was  not  in 
some  manner  secured  or  returned  to  the  bank;  that  tliereupon 
the  bank  and  Schenck  and  Anderson  and  the  mining  and 
railway  company  conspired  together  to  cheat  and  defraud 
defendant;  the  bank  and  Schenck  agreeing,  for  the  pui*pose 
of  bolstering  said  Anderson  up,  and  giving  him  a  false  and 
fictitious  standing  and  credit,  to  conceal  said  defalcation,  and 
the  insolvency  of  Anderson  and  the  mining  and  railway  com- 
pany, and  to  nominally  retain  Anderson  as  cashier  of  the 
bank,  and  to  conceal  the  fact  of  his  indebtedness  and  that  of 
the  mining  and  railway  company  to  the  bank,  and  the  fact 
of  the  existence  of  certain  mortgages  given  by  Anderson  on 
his  property  to  secure  a  portion  of  the  indebtedness,  and  the 
purpose  for  which  the  money  which  he  desired  to  borrow  was 
wanted;  and  that  Anderson  agreed  also  to  conceal  these  facts, 
and  that  he  would  procure  the  signature  of  defendant  GiflTord, 
and  other  responsible  parties,  to  promissory  notes,  and  turn 
the  same  over  to  the  bank  in  payment  of  said  indebtedness; 
and  that  there  was  an  agreement  between  the  parties  that  if 
Anderson  procured  such  notes  and  turned  them  over  to  the 
bank  he  should  not  be  prosecuted  for  said  embezzlement; 
and  that,  in  pursuance  of  this  agreement,  the  bank  and  its 
officers  did  conceal  the  facts  of  said  embezzlement,  and  the 
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indebtedness  and  the  insolvency  of  said  parties,  and  the  exis- 
tence of  said  mortgages,  and  did  nominally  retain  Anderson 
as  their  cashier,  and  thereby  gave  him  a  false  and  fietitions 
character  and  standing;  and  that  Anderson  therenpon  applied 
to  defendant  to  sign  the  note  sued  on  as  surety,  and,  to  induce 
liim  to  sign  it,  represented  that  he  desired  to  borrow  $2,500 
from  plaintiff,  to  be  used  in  starting  up  his  coal  mine  at 
Knoxville  Junction;  that  said  mine  was  ready  to  commence 
business,  and  that  he  wanted  the  money  to  use  in  that  busi- 
ness; also  that  he  was  practically  out  of  debt,  and  his  prop- 
erty was  unincumbered,  and  that  he  had  $7,000  of  stock  in 
the  plaintiff  bank,  and  that  he  was  solvent;  and  that  tbe 
Anderson  Brothers  Mining  &  Railway  company,  the  prin- 
cipal maker  of  said  note,  was  a  copartnership,  consisting  of 
himself  and  his  brother,  J.  Q.  Anderson;  that  these  represen- 
tations were  all  false,  and  were  known  by  Anderson  to  be 
false  when  he  made  them,  and  were  made  by  him  with  intent 
to  defraud  and  cheat  defendant;  and  that  defendant  relied 
upon  said  representations  and  believed  them  to  be  true,  and 
was  induced  thereby  to  sign  said  note  as  surety;  and  that 
plaintiff  and  its  oflScers  well  knew  the  means  by  which  his 
signature  to  said  noteJiad  been  obtained  when  they  accepted 
the  same.  There  was  a  verdict  and  judgment  for  defendant, 
and  plaintiff  appeals. 

Wlnslow  cfe  Varnum  and  J.  Kipp  dk  Son^  for  appellant 

J.  F.  Lacey  and  A.  Clark^  for  appellees. 

Reed,  J. — The  evidence  given  on  the  trial  shows  that  R. 
C.  Anderson  was  cashier  of  the  plaintiff  bank  from  its  organi- 
zation in  1877  to  the  27th  of  January,  1883.  He  was  also  a 
stockholder  and  the  business  manager  of  the  Anderson 
Brothers  Mining  &  Railway  Company,  a  corporation  which 
was  engaged  in  developing  a  coal  mine.  He  was  also  a  member 
of  the  copartnership  of  Anderson  Brothers,  which  consisted 
of  himself  and  his  brother,  J.  Q.  Anderson.  During  the  year 
1881,  he  and  the  copartnership  of  Anderson  Brothers  became 
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indebted  to  the  bank  to  the  amount  of  more  than  $14,000 
for  money  advanced.  More  than  one  half  of  this  indebt- 
edness was  contracted  without  the  knowledge  of  the  direc- 
tors of  the  bank.  When  the  members  of  the  directory  learned 
of  the  indebtedness,  a  meeting  of  the  directors  was  held,  at 
which  it  was  agreed  that  an  additional  loan  of  $5,000  should 
be  made  to  him,  and  that  he  should  secure  the  whole  amount 
of  the  indebtedness  by  a  pledge  of  stock  which  he  held  in  the 
bank,  of  the  value  of  over  $7,000,  and  a  mortgage  on  real 
estate,  and  this  agreement  was  carried  out  This  transaction 
occurred  in  September,  1881.  The  money  obtained  by  these 
advances  was  used  in  the  business  of  the  copartnership,  and 
in  developing  the  coal  mine  which  belonged  to  the  corporation ; 
but  the  credit  therefor  seems  to  have  been  extended  to  Ander- 
son personally,  and  to  the  firm.  During  the  year  1882,  vari- 
ous advances  of  money  were  made  by  the  bank  to  the  mining 
corporation,  and  on  the  19th  of  February,  1883,  the  corpora- 
tion was  indebted  to  the  bank  in  the  sum  of  $13,784.  On 
the  22d  of  February  and  the  2d  of  March,  the  account  of  the 
corporation  was  credited  with  the  full  amount  of  this  indebt- 
edness. Seven  thousand  five  hundred  dollars  of  this  credit 
was  for  the  note  in  suit,  (which  is  for^$2,500,)  and  two  other 
notes  for  the  same  amount,  each  signed  by  the  corporation 
and  other  parties.  The  balance  of  the  credit  was  for  four 
promissory  notes  of  the  mining  corporation,  three  of  which 
were  secured  by  a  real  estate  mortgage  given  by  Anderson, 
and  the  fourth  by  a  mortgage  on  the  mining  property  of  the 
corporation. 

About  the  first  day  of  February,  an  agreement  was  entered 
into  between  Schenck,  who  was  the  president  of  the  bank, 
and  Anderson,  that  the  bank  would  accept  the  promissory 
notes  of  any  responsible  parties  which  Anderson  might 
obtain  and  turn  over,  to  it,  and  would  give  credit  for  the 
amount  thereof  on  the  indebtedness  of  the  corporation;  and, 
in  pursuance  of  this  agreement,  Anderson  prepared  the  three 
notes  for  $2,500  each,  and  signed  the  name  of  the  mining 
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corporation  to  them,  and  procured  defendant  Gifford  to  sign 
the  one  in  suit  as  surety,  and  other  parties  to  si^  the  others 
in  the  same  way,' and  delivered  the  same  to  Schehck,  who 
indorsed  them  without  recourse,  and  delivered  them  to  the 
bank,  and  the  amount  thereof  was  credited  on  the  acconnt  of 
the  corporation. 

There  was  evidence  which  would  warrant  the  jary  in  find- 
ing that  Anderson  represented  to  defendant,  for  the  purpose 
i)f  inducing  him  to  sign  the  note,  that  he  had  made  an 
arrangement  with  Schenck  to  borrow  $2,500  from  him,  to  be 
used  in  starting  the  business  of  his  coal  mine,  and  that  he 
needed  that  amount  for  that  purpose,  and  would  appropriate 
it  to  that  use.  Also  that  he  represented  that  his  property 
was  unincumbered,  and  that  lie  was  still  a  stockholder  in  the 
bank.  The  debt  contracted  by  Anderson  and  the  copartner- 
ship in  1881  was  still  unpaid,  and  defendant  had  no  knowl- 
edge of  its  existence,  or  of  the  indebtedness  of  the  mining 
corporation  to  the  bank.  Defendant  knew  when  he  signed 
it  that  the  note  was  signed  by  the  Anderson  Brothers  Mining 
&  Kailway  Company,  but  the  evidence  would  justify  the  jury 
in  finding  that  he  then  believed  that  this  was  the  name  of 
the  copartnei'ship  composed  of  Anderson  and  his  brother,  and 
that  he  supposed  that  Anderson  was  personally  liable  on  the 
note,  and  that  Anderson  knew  that  defendant  was  acting  in 
that  belief  when  he  signed  the  note,  but  made  no  disclosures 
to  him  as  to  the  real  facts  of  the  case.  But  defendant  made 
no  direct  inquiry  of  him  with  reference  to  the  matter,  nor 
did  Anderson  directly  state  to  him  that  he  was  personal)/ 
responsible  on  the  note,  or  that  it  was  signed  by  said  copart- 
nership. The  articles  of  incorporation  of  said  company  pro- 
vided that  the  stockholders  should  not  be  liable  for  the  cor- 
porate debts.  Both  Anderson  and  the  corporation  were 
insolvent  when  the  note  was  given.      • 

I.     The  court  gave  the  following  instruction  to  the  jury: 
*'  If  you  find  from  the  preponderance  of  the  testimony  that 
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1.  iNSTRuc-  *^®  signature  of  the  defendant  Gifford  was  pro- 
be^iuppoTt^  ^'^^^^  ^y  means  of  the  false  and  fraudulent  state- 
by  evidence,  j^ents  of  R.  C.  Anderson,  and  that  he  perpetrated 
such  fraud  pursuant  to  a  previous  agreement  therefor  between 
himself  and  the  officers  or  agents  of  the  plaintiff;  or  if,  before 
taking  the  note  from  Schenck,  they  had  knowledge  of  the 
fraud  by  which  Anderson  had  procured  Gifford's  name  to  the 
note, — it  is  void  in  the  plaintiff's  hands,  and  your  verdict 
must  be  for  defendant.  Mere  suspicion  or  knowledge  of 
facts  which  would  have  put  an  ordinarily  prudent  man  on 
inquiry  as  to  means  by  which  the  note  was  procured  is  not 
sufficient,  and  is  not  equivalent  to  notice  of  the  fraud.'* 

Plaintiff  assigns  as  error  the  giving  of  this  instruction. 
The  correctness  of  the  instruction  as  an  abstract  proposition 
is  not  denied;  but  the  objection  urged  against  it  is  that  it  is 
not  based  on  any  evidence  given  in  the  case.  The  instruc- 
tion submits  three  questions  to  the  jury  for  their  determina- 
tion, viz.:  (1)  "Whether  defendant  was  induced  to  sign  the 
note  by  the  false  statements  of  Anderson ;  (2)  whether  Ander- 
son perpetrated  such  fraud  pursuant  to  a  previous  agreement 
therefor  between  himself  and  the  officers  or  agents  of  the 
bank;  and  (3)  whether  the  officers  or  agents  of  the  bank  knew 
of  such  fraud  before  they  took  the  note  from  Schenck;  and 
it  tells  them  that  if  from  the  evidence  they  can  answer  the 
first  question,  and  either  of  the  others,  in  the  affirmative, 
their  verdict  must  be  for  defendant.  As  stated  above,  there 
was  evidence  which  would  warrant  the  jury  in  finding  that 
defendant  was  induced  to  sign  the  note  by  the  false  and 
fraudulent  representations  of  Anderson  as  to  the  purpose  for 
which  he  desired  to  use  the  note,  and  as  to  the  condition  of 
his  property  and  his  own  financial  standing.  But  there  is 
no  evidence  which  tends  in  any  degree  to  prove  either  that 
there  was  a  previous  agreement  between  Anderson  and  any 
officer  or  agent  of  the  bank  that  these  representations  should 
be  made,  or  that  any  person  should  be  induced  to  sign  the 
note  by  means  of  them,  or  that  they  knew  when  they  accepted 
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the  note  that  defendant  had  been  induced  to  sign  it  bjr  any 
such  means.  This  court  has  often  held  that  it  is  error  to 
submit  a  question  of  fact  which  is  material  to  the  case,  upon 
which  there  is  no  evidence,  to  the  jury  for  their  determina- 
tion. See  State  v.  Oshome,  45  Iowa,  425;  Y^ork  v.  Wallace, 
48  Iowa,  305;  Templin  v.  Bothweiler^  56  Iowa,  259. 

II.     Defendant  did  not  apply  to  Schenck,  or  any  other  offi- 
cer or  agent  of  the  bank,  for  information  as  to  the  purpose  for 
which  the  note  was  being  given,  or  as  to  the  state 

THE  8AMB.  ^.,  •  .\.^,  ^^,, 

of  Anderson's  account  with  the  bank.  K or  did 
they  communicate  any  information  on  these  subjects  to  him 
before  accepting  the  note.  The  court  gave  the  following 
instruction  as  to  the  duty  of  the  bank  to  give  him  informa- 
tion as  to  the  circumstances  of  the  principal  debtor  before 
accepting  him  as  surety  for  the  debt: 

"  But  whether  Anderson  perpetrated  a  fraud  in  procuring 
the  note  or  not,  if  you  find  from  a  preponderance  of  the  tes- 
timony that  he  had  been  the  plaintiff's  cashier,  and  while 
such  cashier  had  fraudulently  converted  funds  of  the  plaintiff 
to  his  own  use,  or  that  of  the  defendant  corporation  in  which 
he  was  a  stockholder,  and  for  which  he  was  general  manager, 
and  the  officers  or  agents  had  knowledge  thereof,  if  they  had 
an  opportunity  so  to  do  prior  to  accepting  the  note  signed 
by  the  defendant  Gifford  in  part  payment  or  security  for  such 
deficit  to  the  bank,  it  was  their  duty  to  notify  him  of  such 
fraudulent  conversion  by  Anderson,  and  if,  upon  having  such 
opportunity,  they  failed  in  the  performance  of  such  duty,  it 
vitiates  the  note.  Yet,  although  Anderson  or  the  defendant 
corporation  had  become  largely  indebted  to  the  plaintiff,  and 
both  were  insolvent  on  account  of  loss  of  investment  in  a 
coal  mine,  if  such  indebtedness  was  for  loans  or  overdrafts  in 
the  usual  course  di  business  in  plaintiff's  corporation,  or  by 
the  consent  of  its  officers  or  agents  other  than  Anderson,  not 
involving  fraud  or  criminality  on  his  part,  the  plaintiff  was 
under  no  obligation  to  notify  the  defendant  Gifford  of  such 
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indebteduess  or  insolvency  until  he  called  on  it  for  informa- 
tion." 

We  are  of  the  opinion  that  there  was  no  evidence  in  the 
case  which  justified  the  giving  of  this  instruction.  The  doc- 
trine of  the  instruction  is  that  plaintiff  was  not  bound  to  vol- 
untarily notify  defendant  of  the  indebtedness  and  insolvency 
of  Anderson  and  the  mining  corporation,  unless  the  debt  was 
created  by  the  fraudulent  or  criminal  appropriation  by  Ander- 
son of  the  funds  of  the  bank  to  his  own  use,  or  that  of  the 
corporation;  but  that  if  the  indebtedness  did  arise  out  of  such 
appropriation,  and  the  officers  of  the  bank  had  an  opportu- 
nity, before  accepting  defendant  as  surety  for  the  debt,  to 
inform  him  of  that  fact,  and  neglected  to  do  so,  such  neglect 
would  vitiate  the  contract.  A  portion  of  the  debt  created  in 
1881  was  contracted  without  the  knowledge  of  the  directors 
of  the  bank,  it  is  true.  But  there  is  not  the  slightest  evi- 
dence that  it  was  contracted  with  a  fraudulent  or  criminal 
intent  by  Anderson.  He  was  solvent  at  that  time,  and  was 
able  to  and  did  secure  that  indebtedness,  and  $5,000  in  addi- 
tion to  that,  to  the  entire  satisfaction  of  the  directors.  The 
debt  for  which  defendants'  note  was  taken  as  security  was 
the  debt  of  the  mining  corporation,  and  was  not  contracted 
until  December,  1882.  There  is  no  evidence  showing  the 
circumstances  under  which  the  credit  was  extended  to  the 
corporation.  It  is  not  shown  that  the  advances  were  not 
made  with  the  knowledge  and  consent  of  the  directors  of  the 
bank.  Nor  is  it  shown  that  the  circumstances  of  the  corpo- 
ration were  such  at  the  time  that  it  was  even  imprudent  to 
loan  it  that  amount  of  money.  There  is  no  showing  as  to 
the  amount  or  value  of  the  property  owned  by  it  at  the  time, 
or  as  to  the  amount  of  business  done  by  it,  or  of  its  business 
prospect.  To  submit  to  the  jury,  as  the  instruction  does,  the 
question  whether  the  debt  arose  out  of  a  fraudulent  or  crim- 
inal  misappropriation  by  Anderson  of  the  fands  of  the  bank, 
was  but  to  invite  them  to  enter  the  field  of  speculation  and 
conjecture. 
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Having  reached  the  conclasion  that  the  evidence  affords 
no  warrant  for  the  instruction  in  the  form  in  which  it  was 
2.  PRINCIPAL   firiven,  it  would  not  ordinarily  be  thought  nece^ 

IMid  surety:      *  '  ..  ,  .  ^   .  , 

dutyof  cred-   fiarv  to  cousiuer  the  question  of  its  sooadnesfi  as 

I  iter  to  inform  *'  * 

facte  relating  *°  abstract  proposition.  But,  in  view  of  the 
to  thextok*  probability  of  a  retrial  of  the  case,  and  of  the 
importance  of  the  question  involved  in  ift  bearing  upon  the 
case,  we  have  thought  it  proper  to  lay  down  what  we  con- 
ceive to  be  the  true  rule  as  to  the  duty 'of  a  creditor,  who  is 
about  to  accept  personal  security  for  a  debt  due  him,  to 
inform  the  surety  of  facts  within  his  knowledge  which  would 
have  the  effect  to  increase  the  risks  of  the  undertaking  of  the 
surety.  The  contract  of  suretyship,  as  a  general  rule,  is  for 
the  benefit  of  the  creditor,  while  the  surety  derives  no  advan-/ 
tage  from  it.  Hence  the  law  imposes  upon  the  creditor  the 
duty  of  dealing  with  the  surety  at  every  step  of  the  transac- 
tion with  the  utmost  good  faith.  If  the  surety  applies  to 
him,  before  entering  into  the  contract,  for  information  touch- 
ing any  matter  materially  affecting  the  risk  of  the  undertak- 
ing, he  is  bound,  if  he  assumes  to  answer  the  inquiry  at  all, 
to  give  full  information  as  to  every  fact  within  his  knowl- 
edge; and  he  can  do  nothing  to  deceive  or  mislead  the  surety 
without  vitiating  the  agreement.  And  whether  he  is  bound, 
before  accepting  the  undertaking  of  the  surety,  and  without 
being  applied  to  by  him  for  information  on  the  subject,  to 
inform  him  of  facts  within  his  knowledge  which  increase  the 
risks  of  the  undertaking,  depends  on  the  circumstances  of  the 
case.  If  there  is  nothing  in  the  circumstances  to  indicate 
that'  the  surety  is  being  misled  or  deceived,  or  that  he  is 
entering  into  the  contract  in  ignorance  of  facts  materially 
afiecting  its  risks,  the  creditor  is  not  bound  to  seek  him  out, 
or,  without  being  applied  to,  communicate  to  him  informa- 
tion as  to  the  facts  within  his  knowledge.  But  in  such  case 
he  may  assume  that  the  surety  has  obtained  information  for 
his  guidance  from  oth<er  sources,  or  that  he  has  chosen  to 
assume  the  risks  of  the  undertaking,  whatever  they  may  be. 
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But  if  he  knows,  or  has  good  grounds  for  believing,  that  the 
surety  is  being  deceived  or  misled,  or  that  he  was  induced  to 
enter  into  the  contract  in  ignorance  of  facts  materially 
increasing  the  risks,  of  which  he  has  knowledge,  and  he  has 
an  opportunity,  before  accepting  his  undertaking,  to  inform 
him  of  such  facts,  good  faith  and  fair  dealing  demand  that 
lie  should  make  such  disclosure  to  him;  and  if  he  accepts  the 
contract  without  doing  so,  the  surety  may  afterwards  avoid 
it.  This  view  of  the  duty  of  the  creditor  is  supported  by  the 
following  authorities:  Pidoock  v.  Bishop^  3  Barn.  &  C,  605; 
Owen  V,  Homan^  4  H.  L.  Cas.,  097;  Railton  v,  Mathews,  10 
Clark  &  F.,  934;  Hamilton  v.  Watson,  12  Clark  &  F.,  109; 
Franklin  Bank  v.  Cooper ,  39  Me.,  542;  Same  v.  Stevens^  Id., 
532;  Graves  v.  Lebanon  Bank,  10  Bush,  (Ky.,)  2S:  Stone  v, 
Compton,  5  Bing.,  (N.  C.,)  142;  Booth  v.  Storrs,  75  ill.,  438; 
Ham  V.  Greve,  34  Ind.,  18. 

III.     The  court,  in  another  instruction,  told  the  jury  that 

if  Anderson  perpetrated  a  fraud  upon  defendant,  and  thereby 

procured  his  signature  to  the  note,  the  burden  of 

3. :  fraud    ^        _  ,,,  i../v%  \  -»     ^ 

cm  surety:       proof  would  be  ou  plaintiflF  to  show,  before  it 

avoidance  of     ^  *^  ' 

iiotet^bupden  ^^^'^  recover  on  the  note,  that  it  took  it  without 
of  proof.  knowledge  of  the  fraud.  Plaintiff  assigns  the 
giving  of  this  instruction  as  error.  The  position  of  counsel 
is  that  the  fraud  of  the  principal  debtor  in  procuring  the  sig- 
nature of  the  surety  to  the  note  does  not  constitute  a  defense 
against  the  note  in  the  hands  of  the  creditor.  This  is  cer- 
tainly true  if  the  creditor  accepted  the  note  in  payment  of  the 
debt,  or  gave  an  extension  of  time  for  its  payment  on  its 
strength,  without  knowledge  of  the  fraud.  But  if  plaintiff 
knew,  when  it  accepted  it,  that  defendant's  signature  to  the 
note  had  been  obtained  by  fraud,  it  is  as  certainly  true  thatl 
the  defense  is  available  to  the  surety.  The  burden  of  proof 
is  thrown  on  the  indorsee,  who  seeks  to  enforce  payment  of  a 
note  which  is  tainted  with  fraud  in  its  inception,  to  show 
that  he  is  a  hona  fide  holder.  Lane  v,  Krekle,  22  Iowa,  399; 
Union  National  Bank  v.  Barber,  56  Id.,  559.     And  there 
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>  reason  why  a  more  favorable  rale  than  this  should  pre- 
in  favor  of  the  creditor  who  seeks  to  enforce  payment 
[)st  the  surety  whose  signature  to  the  contract  was 
iued  by  the  fraud  of  the  principal  debtor.  Other  ques- 
\  are  presented  by  the  recoi-d  and  were  argued  by  counsel, 
as  they  will  probably  not  arise  on  the  retrial  of  the 
B,  we  deem  it  unnecessary  to  consider  them. 

Revkrskd. 


Cabey  v.  Gunnison  et  al. 

mtraot:  action  on:  DErENSB— mistake  as  to  subjbct-icatteb: 
[OT  J^  EQUITABLE  ISSUE.  Where  the  action  was  for  damacres  upon 
n  alleged  written  contract,  and  the  defendant,  without  askingr  for  any 
ffirmative  relief,  simply  alleged  facts  showing  that  there  was  a  matoai 
listake  as  to  the  subject-matter  of  the  contract,  held  that  the  legal 
ffect  of  the  answer  was  that  the  minds  of  the  parties  nerer  came 
ogether,  and  that,  hence,  there  was  no  contract,  and  that  the  issue  so 
aised  was  not  an  equitable  one,  and  was  properly  sabmitted  to  a  jniy 
s  in  an  ordinary  action.  Had  defendant  gone  farther,  and  asked  for  a 
ancellation  of  the  alleged  contract,  he  would  have  invoked  the  equity 
owers  of  the  court. 

: : :  instruction:  mistake  as  to  issue.    In  such 


ase,  the  only  issue  raised  by  the  answer  was  as  to  the  existence  of  the 
Ueged  contract,  and  an  instruction  which  directed  the  jury  to  deter- 
[line  from  the  evidence  what  the  contract  was,  was  erroneous,  not  only 
»ecause  there  was  no  issue  of  that  kind,  but  because,  even  if  there  bad 
>een,  it  was  virtually  allowing  the  jury  to  reform  the  writing. 

:  voro  for  mutual  mistake:  taking  possession  op  goods 

jndbr:  rights  and  liabilities.  Where,  under  such  supposed  con- 
ract,  defendant  took  possession  of  the  goods  involved,  he  was  not 
hereby  necessarily  estopped  from  setting  up  the  want  of  a  contract.  If 
he  contract  was  void,  his  possession  would  not  give  him-iiitle,  and  he 
70uld  be  accountable  to  the  plaintiff  for  the  goods. 

:  void  sale  op  business  :  recovery  for  damage  to  good  will: 

EVIDENCE.  Where  defendant  took  possession  of  a  stock  of  goods  and 
he  business  relating  thereto,  under  a  supx>osed  contract  of  purchase 
rom  plaintiff,  which  defendant,  in  an  action  thereon  against  him  for  a 
»art  of  the  purchase  price,  alleged  to  be  void,  which  action  was  aided 
»y  an  attachment  of  the  goods,  held  that,  since,  on  defendant's  theory, 
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he  never  in  fact  purchased  the  stock  and  business,  he  was  not  entitled 
to  recover  in  a  cross  action  for  any  loss  of  good  will  occasioned  by  the 
attachment,  and  evidence  of  the  value  thereof  was  improperly  admitted. 

Appeal  from  Fremont  District  Court. 

Wednesday,  Apeil  8. 

This  action  was  brought  to  reeover  for  damages  alleged  to 
have  been  sustained  by  reason  of  a  breach  of  a  contract  entered 
into  between  the  plaintiff  and  the  defendant,  whereby  the 
latter  purchased  of  the  former  his  interest  in  a  stock  of  goods. 
There  was  a  trial  to  a  jury,  and  verdict  and  judgment  were 
rendered  for  the  defendant.     The  plaintiff  appeals. 

Draper  c&  ThorneM  and  James  McGabe^  for  appellant. 

W.  W.  Morsm/in^  for  appellees. 

Adams,  J. — I.     The  plaintiff,  as  a  member  of  the  firm  of 

Carey  &  Warren,  was  at  one  time  in  trade  as  a  hardware 

merchant  in  Shenandoah,  Iowa.     In  1877  he  sold, 

1.  CONTRACT  :  '  ' 

^nse-niis?^  as  he  supposcd,  his  interest  in  the  stock  to  the 

8^?ect-raat-    defendant,  Gunnison,  who  became  a  partner  with 

equitable*"      Warren.      Tlie   plaintiff  agreed   to  pay   of  the 

indebtedness  of  Carey  &  Warren  the   sum   of 

$10,000,  and  Warren  &  Gunnison  agreed  to  pay  the  remainder. 

The  agreement  was  reduced  to  writing.     The  plaintiff  has 

paid  indebtedness  in  excess  of  $10,000,  and  which  he  avers 

Gunnison  should  have  paid,  but  failed  to  pay.     This  action 

is  brought  to  recover  for  such  payments. 

The  defendant,  while  admitting  the  execution  of  the  agree- 
ment declared  on,  averred  in  his  answer  that  he  was  induced 
to  enter  into  it  by  the  fraud  of  the  plaintiff,  and  also  that  the 
agreement  was  entered  into  by  mutual  mistake.  He  averred 
that  it  was  represented  by  the  plaintiff  that  the  aggregate 
liabilities  of  Carey  &  Warren  would  not  exceed  $15,000,  and 
that  it  was  believed  and  understood  that  the  defendant  Gun- 
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nison's  liability  would  not  exceed  $5,000,  which  amonnt  he 
has  paid,  but  that  the  liabilities  of  Carey  &  Warren  amounted 
to  $19,000.  He  also  averred  that  he  had  no  knowledge  of 
the  amonnt  of  the  liabilities  of  Carey  &  Warren,  and  relied 
upon  Carey's  representation,  and  entered  into  the  written  con- 
tract under  the  mistaken  belief  that  the  liabilities  woald  not 
exceed  $15,000,  and  that,  if  the  facts  had  been  known,  the 
contract  would  not  have  been  made.  Such  being  the  defend- 
ant's answer,  the  plaintiff  moved  to  transfer  the  issue  in 
respect  to  the  alleged  mistake  to  the  equity  side  of  the  docket 
for  trial  as  an  equitable  issue.  The  court  overruled  the 
motion,  and  the  plaintiff  assigns  the  ruling  as  error. 

The  case  is  now  before  us  upon  rehearing.  When  it  was  first 
before  us,  it  was  assumed  that  the  issue  presented  was  an 
equitable  issue,  but  the  court  thought  that,  nevertheless,  as 
no  aflirmative  relief  was  sought,  it  might  be  tried  by  a  jury. 
Upon  further  consideration  of  the  case  we  have  come  to  think 
that  this  view  cannot  be  sustained.  It  seems  to  us  that  the 
court  improperly  assumed  that  the  issue  is  an  equitable  one. 
The  defendant  does  not  aver  in  his  answer  that  there  was  an 
agreement  that  the  liability  which  he  assumed  should  be 
limited  to  $5,000.  If  such  had  been  the  fact,  it  would  appear 
that  the  mistake  was  made  when  the  parties  came  to  put  their 
oral  agreement  in  writing.  But  there  is  no  pretense  that 
there  is  any  difference  between  the  terms  of  the  oral  agree- 
ment and  of  the  writing  intended  to  express  it.  The  mistake, 
then,  if  any,  was  in  regard  to  the  subject-matter  of  the  con- 
tract. If  the  facts  are  as  averred,  the  parties  did  not  know 
what  they  were  contracting  about.  They  supposed  that  they 
knew,  but  they  were  mistaken.  Where  a  material  mutual 
mistake  is  made  by  parties  in  respect  to  the  subject-matter 
of  a  contract,  the  result  is  that  in  contemplation  of  law  there 
is  no  contract.  The  minds  of  the  parties  do  not  meet.  If 
an  action  be  brought  on  such  contract,  it  is  competent  for  the 
defendant  to  deny  its  existence,  and  in  support  of  the  denial 
he  may  allege  and  prove  the  mistake.    In  such  case  the  deter- 
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mination  required  is  as  to  the  existence  of  the  contract,  and 
that  determination  may  be  expressed  in  a  simple  judgment 
tV>r  or  against  the  defendant,  as  the  fact  in  regard  to  the  alleged 
mistake  shall  appear  to  be.  If  the  defendant  shall  not  be 
satisfied  to  plead  merely  defensively,  lest  the  plaintiff  should 
withdraw  his  action  and  reserve  his  pretended  contract 
for  enforcement  at  what  he  might  deem  a  more  favorable 
time,  it  would  be  the  defendant's  riglit  to  set  up  the  mistake 
by  cross-action,  and  ask  for  cancellation.  In  such  case  he 
would  invoke  the  equity  powers  of  the  court,  because  the 
relief  prayed  for  could  be  granted  only  by  a  decree. 

In  case  the  party  aggrieved  by  the  mistake  should  not  see 
fit  to  wait  until  he  sliould  be  sued,  it  would  be  his  right  to 
bring  an  action  for  cancellation,  and  the  issue  then  presented 
would  be  the  same  as  in  the  case  of  the  cross-action  above 
supposed.  If  the  mistake  did  not  exist  in  the  subject-mat- 
ter so  as  to  prevent  the  minds  of  the  parties  from  meeting, 
but  merely  in  the  terms  of  the  writing  by  which  the  parties 
imdertook  to  express  their  valid  oral  agreement,  then  the 
writing,  being  conclusive  in  an  action  of  law,  would  need  to 
be  reformed,  or,  what  is  substantially  the  same  thing,  the  true 
agreement  of  the  parties  would  need  to  be  determined  and 
expressed  in  a  judicial  decision.  The  determination  and 
expression  of  the  true  agreement  would  call  for  the  exercise 
of  equity  powers.  But  the  determination  of  the  existence 
or  non-existence  of  a  contract,  where  no  cancellation  is  asked, 
may,  we  think,  be  made  in  a  court  of  law,  and  in  the  exer- 
cise only  of  such  powers  as  belong  to  a  court  sitting  as  a  court 
of  law.  We  do  not  say  that  this  rule  would  apply  in  the 
case  of  a  deed,  where  there  had  been  such  mistake  in  the  sub- 
ject-matter as  to  entitle  the  grantor  to  have  the  deed  declared 
null.  Possibly  the  force  given  to  a  deed  is  such  that  it  would 
be  deemed  to  have  passed  the  legal  title  notwithstanding  the 
mistake.  If  so,  the  party  aggrieved  would  have  only  an  equi- 
table right,  and  while  he  might,  of  course,  assert  such  right 
by  answer  in  an  action  at  law,  vet,  as  his  answer  would  set 
Vol.  LXV— 45 
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up  only  an  equitable  right,  it  would  be  deemed  an  eqnftibk 
answer,  and  the  issue  would,  we  think,  be  triable  onlj  u* 
the  court,  and  in  the  exercise  of  its  equity  powers.  TLtr 
action  itself  would  become  an  equitable  one  so  far  as  sitcL 
issue  would  be  concerned.  There  is  no  inconsistency  betirecn 
this  view  and  sections  2740  and  2741  of  the  Code. 

In  support  of  our  conclusion  that  the  issue  in  qnesd^^n 
presented  by  the  defendant's  answer  was  not  an  equitable  bet 
legal  issue,  and  that  the  motion,  therefore,  was  properly  over- 
ruled, we  have  allowed  our  discussion  to  take  a  somewhat 
wider  range  than  might  be  thought  strictly  necessary;  ba; 
we  have  felt  constrained  to  do  so,  partly  for  the  purpose  of 
setting  forth  with  greater  clearness  our  position,  and  partly 
as  preliminary  to  another  question  which  we  now  proceed  to 
consider. 

II.  The  court,  in  its  charge,  after  referring  to  the  facts 
relied  upon  as  a  defense,  gave  an  instruction  in  these  words: 
"  If  each  of  these  facts  is  proved  by  the  character 
^'  ';  '  of  the  evidence  which  I  have  told  you  is  required. 
infstoke^'to  the  contract  is  enforceable  against  the  defendant 
only  in  the  sense  in  which  it  was  intended  by  the 
parties  when  they  entered  into  it,  and  it  would  follow  thaU  if 
the  defendant  has  paid  the  full  amount  of  said  liabilities 
which  it  was  understood  by  the  parties  when  they  entered 
into  the  contract  that  he  should  pay,  the  plaintiff  can  recover 
nothing.  But  if  he  has  not  paid  the  full  amount  of  said  lia- 
bilities which  it  was  understood  he  should  pay,  the  plaintiff 
will  be  entitled  to  recover  the  difference  between  the  amount 
which  defendant  has  paid  on  the  liabilities  and  the  amount 
which  it  was  understood  he  should  pay  thereon."  The 
plaintiff  assigns  the  giving  of  this  instruction  as  error. 

The  view  which  this  court  took  upon  the  former  hearing. 
respecting  the  trial  of  an  equitable  issue  by  a  jury,  was  such 
that  this  instruction  was  not  specially  considered  in  the  opin- 
ion. The  petition  for  a  rehearing  was  directed  mostly 
against  the  view  as  expressed,  assuming  that,  if  that  view 
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should  appear  to  be  unsound,  it  would  be  held  that  the  court 
below  erred  in  its  ruling  upon  the  motion.  As  our  re-exam- 
ination has  led  us  tochangeour  view  upon  which  we  sustained 
the  ruling,  without  reaching  the  conclusion  that  the  ruling 
was  wrong,  we  deem  it  necessary  now  to  consider  the  instruc- 
tion, and  we  have  to  say  that  it  appears  to  us  that  it  cannot 
be  sustained.  The  instruction  proceeds  virtually  upon  the 
theory  that  there  was  a  valid  oral  agreement  which  the  writ- 
ten agreement  failed  to  express,  and  that  it  was  competent 
for  the  jury  to  find  what  that  oral  agreement  was,  and  to 
enforce  it  as  they  should  find  it.  This,  it  appears  to  us,  was 
virtually  allowing  the  jury  to  reform  the  writing,  and  we  do 
not  think  that  this  would  have  been  allowable,  even  if  the 
answer  had  presented  such  an  issue.  But  the  answer  does 
not  show  that  there  was  a  valid  oral  agreement.  On  the 
other  hand,  it  negatives  such  idea  by  avering  a  material  mis- 
take in  regard  to  the  subject-matter  of  the  contract,  and  we 
now  sustain  the  ruling  upon  the  motion,  on  the  ground  that 
the  defense  was,  not  that  the  writing  failed  to  express  the 
agreement  as  made,  but  that  by  reason  of  the  mistake  the 
minds  of  the  parties  did  not  meet. 

We  may  say  further  that  the  evidence  shows  very  clearly 
that  there  was  no  agreement,  unless  it  was  the  same  as  that 
which  the  parties  expressed  in  writing.  The  defendant  was 
content  with  that  agreement,  and  would  be  now,  if  the  facts 
liad  been  as  he  supposed  they  were.  It  has  no  defense,  then, 
except  upon  the  theory  that  the  agreement  is  void.  If  it 
was  so,  he  would  not  necessarily  be  concluded  from  setting 

up  its  invalidity  because  he  took  possession  of 

3. :  void     /  ,        x^  ,  1  .1 

for  mutual       the  stock.     If  he  took  possession  under  a  void 

mistake :  ^ 

scKiou  of'"  purchase  his  possession  did  not  give  him  title,  and 
njhiSand®*^*  he  would  be  accountable  for  the  goods  to  the 
liabiiiues.  plaintiff.  Whether  his  action  was  such,  after  he 
discovered  the  mistake,  as  to  operate  as  a  waiver  of  it,  or  estop 
him  from  setting  it  up,  we  have  no  occasion  to  express  an 
opinion.     If  his  action  was  such,  it  would  simply  follow  that 
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the  agreement  to  be  enforced  is  that  which  the  parties  pnt  in 
writing. 

III.     The  plaintiff  sued   out  an   attachment   and  leried 

upon   the  stock.     The  defendant  filed  a  counter-claim  for 

damages.     Among  other  grounds  of  damage  he 

saieofbiisi-     claimed  that  the  good  will  of  the  business  was 

ness:  recov-     ,  ^ 

a^to^l^'  impaired  by  the  attachment.  In  proof  of  such 
dence.^^*"  damages  he  asked  a  witness  a  question  in  these 
words:  "What,  in  your  opinion,  was  the  good 
will  of  the  concern  worth  at  the  time  of  the  levy  of  the 
attachment?"  'This  question  was  objected  to,  but  the  obja- 
tion  was  overruled,  and  the  witness  answered  that  the  good 
will  was  worth  $1,000.  The  admission  of  this  evidence  is 
assigned  as  error.  The  question  asked  was  broad  enough  to 
cover,  and  doubtless  was  intended  to  cover,  any  good  will 
arising  from  the  custom  of  the  store  established  during  the 
time  that  the  plaintiff  was  in  trade.  But  if  the  defendint 
never  made  a  valid  purchase  of  the  plaintiff's  interest  in  the 
stock,  and  took  possession  of  it  by  mistake,  and  became 
accountable  to  the  plaintiff  for  it,  he  was  not  entitled  to 
recover  for  loss  of  good  will  upon  the  theory  upon  which  we 
think  that  the  question  was  asked  and  answered.  We  think, 
therefore,  that  the  question  was  objectionable.  Several  other 
questions  have  been  argued,  but  under  the  views  which  we 
have  expressed  it  seems  probable  that  very  few,  if  any,  of 
them  will  arise  upon  another  trial. 

Rbvsbsed. 
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1.  Tax  Sale:  purchase  op  certificate  by  agents  op  land-owner: 
DEED  TO  AOBNT8  SET  ASIDE.  An  agent  who  purchases  a  tax  certificate 
upon  the  land  of  his  principal  holds  it  in  trust  for  his  principal,  and  he 
cannot  be  allowed  to  take  and  hold  a  tax  deed  as  a^nst  his  princi- 
pal on  account  of  the  negligence  of  the  principal  in  reimbursing  him, 
unless  he  has  made  a  full  and  fair  statement  to  his  principal  of  the 
account  between  them,  and  of  the  amount  necessary  to  reimburse  him. 
In  this  case,  as  the  statement  made  by  the  agents  was  both  deficient  and 
misleading,  and  was  not  made  to  the  principal  at  all,  but  to  another 
agent,  not  shown  to  have  any  authority  in  the  matter,  held  that  the  tax 
deed  under  which  the  agents  claimed  should  be  set  aside  at  the  suit  of 
the  principal. 

Appeal  from  Jasper  Circuit  Court, 

Wednesday,  Apeil  8. 

Action  in  equity  to  to  set  aside  a  tax  deed  of  certain  land 
in  Monroe  county.  The  plaintiff's  petition  was  dismissed, 
and  judgment  was  rendered  for  the  defendants  for  costs.  The 
plaintiff  appeals. 

Henry  L.  Dashiell^  for  appellant. 

Perry  &  Townsend^  pro  se. 

Adams,  J. — The  plaintiff  became  the  owner  of  the  land  in 
question  through  the  foreclosure  of  a  mortgage.  The  defend- 
ants, T.  B.  Perry  and  J.  S.  Townsend,  doing  business  under 
the  firm  name  of  Perry  &  Townsend,  acted  as  attorneys  for 
the  plaintiff  in  the  foreclosure.  For  their  services  in  such 
foreclosure  they  were  paid  in  full.  This  appears  to  have  been 
in  1878.  In  October  of  the  year  previous  it  appears  that  the 
premises  had  been  sold  for  taxes,  the  sale  being  the  one  now 
in  question.  Whether  the  defendants,  as  faithful  attorneys, 
should  have  discovered  this  fact,  and  notified  the  plaintiff 
before  foreclosure,  in  order  that  it  might  redeem,  we  need 


Digitized  byLjOOQlC 


710  SUPREME  COURT  OF  IOWA, 

The  CoDtlnental  Life  Insunnee  Co.  v.  Perry  &  Townaend. 

not  determine.  The  ease  will  tarn  upon  other  considers- 
tions.  They  did  not,  it  appears,  in  fact  discover  the  sale 
until  October,  1880.  In  December  of  that  year  the  defend- 
ant, Townsend,  purchased  the  tax  certificate,  paying  therefor 
a  little  less  than  $180.  At  the  time  of  this  purchase  the  evi- 
dence shows,  as  we  think,  that  the  defendants  were  in  posses- 
sion of  the  sheriff's  deed  which  had  been  obtained  by  them 
for  the  plaintiff  in  the  foi*eclosure.  It  is  certain  that  for 
more  than  a  year  the  defendants  had  been  receiving  for  the 
plaintiff  the  rent  of  the  property,  all  which  rent  they  still 
retained  in  their  hands,  and  which  amounted  to  a  little  more 
than  $140.  They  were,  then,  at  the  time  Townsend  pur- 
chased the  tax  certificates,  acting  as  the  plaintiff's  agents  in 
respect  to  the  property,  with  money  in  their  hands  received 
from  the  property,  and  Townsend's  purchase  must,  we  think, 
be  deemed  to  have  been  made  in  trust  for  the  plaintiff. 

We  do  not,  indeed,  understand  the  defendants  in  their 
argument  as  seriously  denying  that  Townsend  purchased  the 
certificate  in  trust  for  the  plaintiff.  They  had,  previously  to 
the  commencement  of  the  action,  written  a  letter  in  which 
they  seemed  to  recognize  their  trusteeship,  and  in  their  argu- 
ment, referring  to  the  letter,  they  say:  "  We  acknowledge 
ourselves  as  holding  the  tax  certificate  in  trust  for  the  plaint- 
iff when  we  wrote  the  letter."  The  fact  of  the  trusteeship 
existing  at  the  time  of  the  purchase. and  afterwards  we  may 
regard  as  settled. 

The  real  ground  upon  which  the  defendants  place  their 
defense  is  what  they  call  the  bad  conduct  of  the  plaintiff  in 
delaying  to  reimburse  them.  That  we  may  not  do  them 
injustice,  we  will  state  their  position  in  their  own  words. 
They  say  in  their  argument:  *'  We  fully  informed  the  plaint- 
iff. What  was  its  duty,  then?  It  was  to  respond  by  yea  or 
nay  within  a  reasonable  time.  We  had  stated  in  our  letter 
what  time  we  would  give  the  plaintiff.  This  was  ample  time 
within  which  the  plaintiff  could  have  responded,  letting  us 
know  what  it  would  do.     It  remained  silent."     If  we  should 
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concede  the  defendants'  legal  proposition,  that  where  an 
agent  purchases  a  tax  certificate  in  his  own  name  in  trust  for 
his  principal  he  may  proceed  to  take  a  deed  in  his  own  name, 
and  hold  title  as  a^inst  his  principal,  if  his  principal  is 
guilty  of  negligence  in  reimbursing  him,  we  should  still  have 
to  say  that  the  facts  of  this  case  do  not  appear  to  bring  the 
defendants  within  the  rule.  Certainly,  an  ageht  holding  a 
tax  certificate  for  his  principal  cannot  be  allowed  to  take  and 
hold  a  tax  deed  as  against  him  on  account  of  the  negligence 
of  the  principal  in  reimbursing  him,  unless  the  agent  has 
made  a  full  and  fair  statement  to  his  principal  of  the  account 
between  them,  and  of  the  amount  necessary  to  reimburse 
him. 

In  the  case  at  bar,  the  defendants  rendered  no  statement 
of  any  kind  to  their  principal.  They  did,  it  is  true,  render 
a  statement  to  one  Pierson,  in  Chicago,  under  the  supposi- 
tion that  he  was  acting  for  the  plaintiff  as  its  agent,  and  it 
seems  not  improbable  (although  there  is  really  no  proper  evi- 
dence showing  it)  that  he  was  an  agent  of  some  kind.  But 
if  we  should  concede  that  he  was,  we  should  still  be  without 
any  proper  evidence  as  to  what  his  powers  were;  and  unless 
he  was  charged  with  some  duty  in  relation  to  the  redemption 
of  the  plaintiff's  land  from  taxes,  a  report  to  him  would  not 
be  a  report  to  the  principal.  A  report  by  one  agent  to 
another  agent  is  not  necessarily  a  report  to  the  principal. 
If  the  defendants  desired  reimbursement,  and  could  not  find 
an  agent  who  they  knew  was  clothed  with  power  to  act  in  the 
premises,  they  should  have  reported  to  the  home  office.  The 
plaintiff  itself  was  at  all  times  within  easy  communication. 
The  scattered  interests  of  a  life  insurance  company  loaning 
money  over  the  country,  as  this  company  appears  to  have 
been,  are  such  that,  if  its  agents  or  attorneys  are  guilty  of 
any  negligence,  some  of  its  interests  may  easily  be  overlooked 
by  its  oflBcers  and  lost  sight  of.  It  has  a  right  to  expect  that 
its  agents  will  be  diligent  in  reporting,  and  not  content  them- 
selves with  reporting  to  some  one  of  whose  powers  they  have 
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no  reliable  knowledge,  and  especially  if,  after  having  reported 
to  such  person,  they  receive  no  response  of  any  kind.  We 
are  unable  to  find  any  justification  on  the  part  of  the  defend- 
ants in  not  reporting  to  the  company's  officers.  While  we 
think  that  their  failure  in  this  respect  is  fatal  to  their  pres- 
ent pretenses,  we  think  that  there  was  another  failure  which 
is  equally  so:  They  never  made  a  full  and  fair  report  even 
to  Pierson.  They  did  not  state  to  him  all  the  essential  facU, 
nor  show  what  amount  was  due  them  from  the  plaintiff. 
Their  report  was  not  only  deficient,  but  in  one  of  its  affirm- 
ative statements  was  misleading.  They  reported  neither  the 
date  of  their  expenditure  nor  the  amount  expended.  Botli 
of  these  facts  were  essential  to  a  fair  accounting.  As  agents, 
they  were  not  entitled  to  speculate  out  of  their  principal. 
They  were  entitled  to  be  reimbursed  only  the  actual  amount 
expended,  witli  injterest;  and  for  their  services  they  were 
entitled,  of  course,  to  reasonable  compensation.  What  they 
did  was  to  communicate  the  auditor's  statement  of  the 
amount  then  necessary  to  redeem.  This  amount  they  placed 
in  their  account  as  a  debit  against  the  plaintiff,  and  they 
credited  the  plaintiff  with  rents  received.  The  amount  neces- 
sary to  redee4n  included,  of  course,  interest,  which  could  not 
jiccrue  to  the  defendants  upon  their  account.  They  were  enti- 
tled to  only  six  per  cent  upon  the  amount  advanced  by  them 
from  the  time  of  advancement.  As  they  had  money  received 
as  rents  in  their  hands,  their  real  advancement  was  only  the 
difference  between  what  they  had  and  the  whole  amount  paid, 
which,  it  appears,  was  less  than  $40.  It  is  said,  it  is  true, 
that  the  defendants  were  not  bound  to  protect  the  plaintiff 
iigainst  a  tax  deed,  and  were  not  bound  to  use  the  plaintiff's 
money  for  such  purpose,  and  that  Townsend  did  not  in  fact 
use  it.  But  the  fact  is  that  they  did  buy  the  tax  certificate 
for  the  plaintiff,  as  appears  by  their  own  acknowledgement 
of  the  trusteeship;  and,  having  bought  it,  the  law  will  under 
the  circumstances  apply  the  plaintiff's  money  in  their  hands, 
and  regard  the  application  as  made  at  the  time  of  the  pur- 
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cliase.  The  defendants'  report,  therefore,  was  not  only  defi- 
cient, but  affirmatively  wrong,  and  was  not  sufficient,  even  if 
it  had  been  made  to  the  right  person,  to  put  the  plaintiff  in 
default.  While  we  say  tliis,  we  do  not  wish  to  be  understood 
as  charging  the  defendants  with  a  conscious  intention  to  per- 
petrate a  moral  wrong.  They  are  attorneys  in  large  practice, 
and,  so  far  as  we  know,  of  entirely  unimpeachable  character. 
But  we  think  that  they  misconceived  in  some  respects  their 
professional  duty  and  their  legal  rights. 

We  think  that  the  tax  deed  must  be  set  aside.  The  case, 
however,  does  not  seem  to  be  in  a  proper  condition  to  justify 
the  entry  of  a  decree  in  this  court.  Taxes  have  probably 
been  paid,  and  rents  have  probably  accrued  and  been  paid, 
during  the  progress  of  litigation.  There  may  be  some  other 
matters  which  should  be  taken  into  account.  The  case  must 
therefore  be  remanded  for  an  accounting. 

Rbversed. 


Hull  v.  The  Chicago,  Burlington  &  Pacific  R'y  Co.  et  al. 

1.  Jurisdiotion :  not  lost  by  chakob  of  judges  between  submis- 

sion AND  determination  OF  CAUSE.  Where  an  equity  cause  «ras 
tried  and  submitted  in  the  circuit  court,  and  taken  under  advisement  by 
the  court,  under  an  agreement  that  the  decree  should  be  entered  in 
vacation,  but  before  the  cause  was  determined,  by  a  division  of  the  cir- 
cuit, another  judge  came  to  preside  over  the  court  of  that  county,  to 
whom  the  cause  was  transferred,  held  that  the  court  did  not  lose  juris- 
diction of  the  cause,  and  that  the  action  of  the  new  judge  in  considering 
and  determining  the  case  without  notice  to  the  parties  was  at  most 
erroneous,  and  not  void,  and  that,  on  appeal  from  the  decree  so  entered, 
this  court  has  jurisdiction  to  try  the  cause  de  novo. 

2.  Bailroads:  right  of  way  deed:  agreement  to  fence,  etc.:  con- 

sideration. Where  a  deed  conveying  a  right  of  way  for  a  railroad  for 
a  certain  named  sum  contained  an  agreement  on  the  part  of  the 
company  to  fence  the  right  of  way  and  build  crossings,  held  that  this 
agreement  formed  a  part  of  the  consideration  for  the  right  of  way. 


;  measure  of  damages  for  failxtre  to  per- 


form.   In  such  case,  for  a  failure  on  the  part  of  the  company  to  build 
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the  fence  and  put  in  the  crossings  as  agT-eed,  the  measare  of  damaf^  is 
the  difference  in  the  rental  value  of  the  land.  Varner  v,  SL  Louig  d 
C.  R,  R'fj  Co.,  55  Iowa,  677,  followed. 

: : :  damages  for  failure,  and  for  trespass  a5D 

neoligence:  right  to  lien.  Where  plaintiff  obtained  jodgment 
against  the  defendant  company  for  breach  of  an  agreement,  oootaiiied  id 
a  right  of  way  deed,  to  fence  and  build  crossings  along  and  over  tberifrht 
of  way,  he  was  entitled  to  a  lien  therefor  upon  the  property  of  the  com- 
pany; but  he  was  not  entitled  to  a  lien  for  a  judgment  on  accoantoF 
trespass,  nor  for  a  judgment  on  account  of  negligence  in  constroctiog 
the  road,  whereby  the  premises  were  overflowed. 

Practice  in  Supreme  Court :  cause  triable  de  novo  rexakded 
IN  INTEREST  OF  JUSTICE.  Although  this  cause  is  triable  de  novo  in  this 
court,  yet,  as  the  record  is  such  that  it  is  impossible  to  determine  there- 
from what  judgment  should  be  rendered,  it  is  remanded  to  thecoort 
below,  with  leave  to  both  parties  to  replead  in  accordance  with  the  or 
gestions  contained  in  this  opinion. 

Appeal  from  MaltaaJca  Circuit  Court. 
Wednesday,  April  8. 

Fhe  facts  are  stated  in  the  opinion. 

/?.  A,  Sankey^  for  appellants. 

C.  C.  Blanchard^  for  appellee. 

Skevers,  J. — Several  causes  of  action  are  stated  in  the 
ition.  The  first  is  that,  in  consideration  of  the  convev- 
je  of  the  right  of  way  over  certain  real  estate  of  the  plaint- 

the  defendant  had  agreed  to  fence  the  right  of  way. 
I  put  in  two  open  crossings,  which  it  had  failed  to  io\ 
07id^  that  the  defendant  had  entered  upon  plaintiff's  prem- 
j  outside  of  the  right  of  way,  and  had  committed  atres- 
s  by  cutting  ditches  and  removing  earth;  thirds  that  the 
endant  had  carelessly  and  negligently  constructed  its  road 

the  erection  of  an  embankment,  so  as  to  obstruct  the 
ural  flow  of  water,  and  failed  to  construct  any  culvert  in 

embankment ;ybwr^A,  the  petition  states  that  the  coDtract 
the  right  of  way  was  made  with  the  Chicago,  Burlington  & 
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Pacific  Railroad  Company,  and  that  the  defendant,  the  Cen- 
tral Iowa  Railway  Company,  had  purchased  the  road-bed,  the 
right  of  way  and  franchise  of  the  former  company,  and  was 
operating  the  road  with  actual  and  constructive  notice  of  the 
plaintiff's  rights  and  claim  to  a  lien  on  the  road,  and  that  the 
rights  of  the  Central  Railway  Company  were  inferior  and 
junior  to  those  of  the  plaintiff. 

The  plaintiff  asked  that  the  cause  be  transferred  to  the 
equity  side  of  the  court,  and  tried  as  a  suit  in  equity,  and 
that  at  the  final  hearing  the  plaintiff  have  judgment,  and  that 
the  same  be  declared  a  special  lien  on  the  road-bed,  riglit  of 
way  and  franchise;  that  the  defendants  be  enjoined  from 
operating  trains  thereon,  and  decreed  specifically  to  perform 
its  contract  in  relation  to  fencing  and  crossings,  and  for  gen- 
eral relief.  The  defendants  denied  the  allegations  in  the  peti- 
tion. The  court  found  for  the  plaintiff,  and  allowed  him 
damages  as  follows: 

For  failure  to  erect  fences,  -         -         -     $400  00    • 

For  failure  to  put  in  crossings,         -         -  150  00 

For  trespass  outside  of  right  of  way,     -         -         10  00 
Damages  caused  by  overflow  of  water,       -  120  00 

Loss  of  rents, 150  00 

Interest  from  June,  1882,  to  July,  1883,  100  00 


$930  00 
Judgment  against  both  defendants  was  rendered  for  the 
amount  above  stated,  which  was  made  a  lien  on  the  road-bed, 
right  of  way,  side  tracks,  and  all  rights  and  franchise  of  the 
defendant  in  the  counties  of  Jasper  and  Mahaska,  and  a 
special  execution  was  ordered  to  be  issued  for  the  sale  of  the 
same.     The  defendants  appeal. 

I.  The  cause  was  tried  by  consent  of  parties  as  an  equit- 
able action,  and  it  will  be  so  tried  and  determined  in  this 
court.  The  cause  was  submitted  to  the  court  at  the  April 
term,  1884,  and  it  was  agreed  by  counsel  that  the  decree 
should  be  entered  in  vacation.     The  Hon.  W.  R.  Lewis  was 
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at  that  time  sole  presiding  judge  of  said  court.  Subsequentlv 
the  general  assembly  passed  an  act  creating  an  additional 
circuit  court  in  the  sixth  judicial  district,  and  under  the  pro- 
visions of  said  act  Judge  Lewis  ceased  to  be  judge  of  the 
circuit  court  of  Mahaska  county.  The  Hon.  John  A.  Hoff- 
man became  judge  of  said  court  by  the  appointment  of  the 
governor,  and  entered  upon  the  discxiarge  of  his  duties 
about  the  first  day  of  June,  1884.  Judge  Lewis,  not  having 
determined  the  case,  transferred  it  to  Judge  Hoffman,  who, 
without  notice  to  the  parties,  proceeded  to  determine  the 
same,  and  caused  the  decree  aforesaid  to  be  entered. 

Counsel  for  the  appellants  insist  that  Judge  Hoffman  had 
no  power  or  authority  to  determine  the  case  and  cause  a 
decree  to  be  entered  in  vacation,  and  that  it  is  absolutely 
void,  and  that,  therefore,  this  court  has  no  jurisdiction.  If 
this  is  not  claimed  in  terms,  it  is  in  substance.  Without 
stating  our  reasons  at  length,  we  deem  it  sufficient  to  say 
that  in  our  opinion  the  circuit  court  of  Mahaska  county 
undoubtedly  had  jurisdiction  of  the  parties  and  the  subject- 
matter,  and  that,  as  Judge  Hoffman  was  judge  of  said  court, 
his  action  in  considering  and  determining  the  case  without 
notice  to  the  parties,  to  the  end  that  they  might  be  beard, 
was  at  most  erroneous  only,  and  that  we  have  jurisdiction, 
and  the  right  to  try  and  determine  this  cause  as  other  actions 
in  equity  are  tried  and  determined  by  this  court. 

n.  The  plaintiff  conveyed  the  right  of  way  in  consider- 
ation of  the  receipt  of  $500.  The  deed  is  substantially  in 
the  usual  form,  except  a  provision  in  these  words:  "The 
said  company  agrees  by  June  1,  1882,  to  fence  said  right  of 
way  on  both  sides  with  a  lawful  fence,  and  put  in  two  open 
crossings  at  such  places  as  the  grantors  may  designate  on 
said  premises."  Counsel  for  appellant  contend  thart  the  right 
of  way  was  conveyed  in  consideration  of  the  money  paid, 
and  that  the  provision  in  relation  to  fencing  is  entirely  inde- 
pendent, and  without  any  consideration  to  support  it.  In 
this  we  do  not  concur;  but  think,  as  the  provision  in  relation 
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to  fencing  is  contained  in  the  deed,  it  was  the  understanding 
of  the  parties  that  it  formed  a  part  of  the  consideration  for 
the  conveyance  of  the  right  of  way. 

III.  The  next  question  we  shall  consider  is,  what  is  the 
measure  of  the  plaintiff's  damages  under  the  contract?  Sub- 
stantially, there  is  no  difference  as  to  this  question  between 
this  case  and  Varner  v.  St  Louis  db  C.  R.  R^y  Co,^  55  Iowa, 
677.  It  was  there  held  that  the  difference  in  the  rental  value 
of  the  premises  constituted  the  measure  of  the  plaintiff's 
damages.  It  will  be  observed  that  the  circuit  court  gave  the 
plaintiff  damages  for  failure  to  erect  the  fence  and  put  in  the 
crossings,  and  also,  as  we  understand,  the  difference  in  the 
rental  value  of  the  premises.  Following  the  case  above 
cited,  we  think  the  court  erred  in  rendering  judgment  for  the 
two  items  first  above  stated.  For  reasons  hei'eafter  stated, 
wr*  do*  not  determine  whether  the  amount  allowed  for  the 
other  items  as  damages  is  sustained  by  a  preponderance  of 
the  evidence  or  not.  Attention,  we  think,  should  be  called 
to  the  fact  that  the  defendant  contracted  to  put  in  crossings 
at  such  places  as  the  plaintiff  might  designate;  but  we  have 
been  unable  to  find  any  sufficient  evidence  that  the  plaintiff 
did  designate  such  places,  and  if  he  did  not  do  so  we  have 
serious  doubts  whether  he  can  recover  any  damages  for  such 
failure. 

IV.  There  is  another  thing  which  affects  the  amount  the 
plaintiff  is  entitled  to  recover,  to  which  attention  should  be 
called.  The  defendant  contracted  to  build  the  fence  and  put 
in  the  crossings  by  the  first  day  of  June,  1882,  and  this 
action  was  commenced  on  the  twenty-sixth  day  of  August, 
1882.  Now,  it  is  evident  that  the  difference  in  the  rental 
value  of  the  premises  from  June  to  the  latter  part  of  August 
following  did  not  amount  to  very  much.  It  clearly  appears 
from  the  evidence  that  the  plaintiff  did  not  sustain  damages 
during  said  time  in  the  amount  allowed  by  the  court,  and  this 
is  true  as  to  the  damages  allowed  because  of  the  overflow. 
The  court,  no  doubt,  allowed  damages  up  to  the  time  of  the 
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submission,  or  possibly  only  np  to  the  time  when  the  plaint- 
iff closed  his  evidence.  There  is  not,  howeTer,  any  pleading 
on  file  claiming  damages  up  to  either  period.  We  do  not 
determine  that  one  was  required,  but  we  have  qnite  decided 
convictions  that  this  case  was  not  tried  on  the  proper  theory. 
The  evidence  was  not  taken  and  confined  to  the  rental  value 
of  the  premises,  but  included  the  difference  in  the  value  of 
the  farm  in  the  market,  and  the  attention  of  counsel  seems  to 
have  been  directed  mainly  to  that  and  other  immaterial  ques- 
tions. 

V.  On  the  whole,  we  have  thought  that  fair  and  even- 
handed  justice  to  both  parties  requires  that  this  case  should 
not  be  finally  determined  here  on  this  record,  for  the  reason 
that  under  it  and  the  evidence  we  are  unable  to  determine 
what  judgment  should  be  rendered.  No  substantial  advant- 
age would  result  to  either  party  if  we  should  dismiss  the 
petition  on  the  merits,  unless  that  would  constitute  a  bar  to 
another  action  for  such  damages  as  were  incurred  after  the 
commencement  of  this  action,  and  this  we  are  content  to  say 
is  doubtful. 

VI.  The  circuit  court  correctly  held,  under  the  authority 
of  the  cited  case,  that  the  plaintiff  was  entitled  to  a  lien  for 
damages  sustained  by  the  failure  to  fence  and  put  in  cross- 
ings. But  we  think  it  erred  in  deciding  that  he  was  entitled 
to  such  a  lien  for  trespass,  or  for  the  negligent  construction 
of  the  road,  and  thereby  causing  water  to  overflow  the  plaint- 
iff's premises.  We  know  of  no  legal  or  equitable  principle 
under  which  the  plaintiff  is  entitled  to  such  a  lien.  There  is 
no  statute  or  contract  entitling  the  plaintiff  thereto. 

It  is  therefore  ordered  that  this  cause  be  remanded  to  the 
court  below,  with  leave  to  both  parties  to  replead,  so  as  to 
clearly  present  the  main  question  of  damages  herein  con- 
sidered, and  also  as  to  the  question  of  specific  performance, 
to  which  it  seems  to  us  the  plaintiff  is  entitled;  or  if  he  chooses 
to  erect  the  fence,  then  a  recovery  for  its  value,  and  such 
other  appropi'iate  relief  as  he  is  entitled  to.         Hevebsed. 
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McAlistee  v.  Safley. 

1.  Venue:  change  of  to  county  op  dbpbndakt's  residence:  facts 

NOT  entitlino  to.    Where  one  is  saeJ  upon  a  contract  in  k  county  of 

which  he  is  not  a  resident,  alon^  with  other  defendants  who  are  resi- 

idents  of  that  county,  he  cannot  have  the  cause  removed  to  the  county      .  , 

of  his  residence,  under  section  2'>87  of  the  Code,  on  the  ground  that      \^i^  j^ 

plaintiff  has  failed  to  obtain  jad$irni6nt  ag^ainat  the  other  defendants,  so 

lonfif  as  the  right  to  a  judgment  against  such  other  defendants  remains 

undetermined. 

2.  Sale:  of  goods  to  be  completed:  rescission:  facts  not  entitling 

TO.  Where  defendant  entered  into  an  absolute  agreement  to  pay  a  cer- 
tain price  for  a  granite  monument,  to  be  completed,  inscribed  and 
erected  according  to  the  terms  of  the  contract,  she  had  no  right  to 
rescind  the  contract;  and  though  she  notified  the  vendors  before  the 
monument  had  been  inscribed  or  erected  that  she  would  not  take  it,  yet 
it  was  their  right  to  complete  and  erect  it  according  to  their  agreement, 
and  upon  doing  so  they  were  entitled  to  recover  the  contract  price. 

Appeal  from  Muscatine  District  Court, 

Tuesday,  Apbil  21. 

Action  on  a  written  contract  for  the  price  of  a  granite 
monnment.  There  was  judgment  for  plaintiff  against  defend- 
ant, J.  G.  Safley,  and  she  appeals. 

Stivers  c6  Louthan  and  D.  G.  Cloudy  for  appellant. 

Hoffman^  PicJcler  cfe  Brown^  for  appellee. 

Reed,  J.— ^The  contract  sued  on  is  in  the  following  lan- 
guage: 

"$700.  Traee,  December  22,  1880. 

'*  I  have  this  day  bought  of  Webster  &  Williams,  Musca- 
tine, Iowa,  one  monument,  W.  Chamberlain,  Des  Bay  of 
Funday  granite.  Total  height  about  sixteen  feet.  Inscrip- 
tion, viz.,  as  heretofore  given.  Husband  inscription  on  front  of 
die,  (to  the  beloved  memory  of  John  Q.  Safley).  For  which  I 
promise  to  pay  the  sum  of  seven  hundred  dollars  one  year 
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from  date,  with  seven  per  cent  interest  after  matnrity;  fur- 
ther time  given  at  seven  per  cent  if  desired,  said  stone  to  be 
delivered  at  Traer  and  set  soon. 

[signed]  «  Mrs.  J.  G.  Saflet." 

The  following  writing  was  indorsed  on  the  back  of  tbe 
contract: 

"  I  agree  to  give  Mrs.  Safley  the  privilege  of  taking  the 
English  granite  monument  on  hand  at  the  same  price. 
($700,)  or  the  largo  Hurricane  Island  monument  at  $800,  if 
she  should  so  elect,  if  she  should  call  at  our  works  bv  next 
Thursday,  Dec.  30,  1880. 

[Signed]  "  W.  Webster, 

"Pr.  W.  &  W.'' 

The  contract  was  assigned  to  i>laintiff.  The  firm  of  Web- 
ster &  Williams,  and  the  individual  members  of  thetirra, 
were  made  parties  defendant,  plaintiff  claiming  that  they 
were  liable  as  guarantors  of  the  contract.  There  was  no 
appearance  by  the  firm;  but  Webster  answered,  alleging  that 
the  contract  of  guaranty  on  which  plaintiff  sought  to  recover 
was  executed  by  Williams  after  the  dissolution  of  the  part- 
nership, and  that  he  was  not  bound  thereby,  Williams  made 
no  defense,  and  judgment  was  entered  against  him  by  defanlt. 
Defendant  Safley  resides  in  Tama  county.  When  the  case 
came  on  for  trial,  it  was  agreed  that  the  only  issues  to  be  tried 
1.  VKNUE :  ^^  ^^^^  ^^"^®  were  those  arising  between  plaintiff 
cS^Sfy  of'd?-  and  defendant  Safley.  It  was  also  agreed  that  the 
idence:  tw^  case  should  be  tried  to  the  court  on  an  agreed 
to.  *  *  statement  of  facts.  After  plaintiff 's  connsel  had 
made  their  opening  argument,  defendant  filed  a  motion  to 
dismiss  the  case  as  to  her,  on  the  ground  that  she  was  a  resi- 
dent of  another  county,  and  no  judgment  had  been  obtained 
against  her  co-defendants,  and  that  the  action  had  been  aban- 
doned as  against  them.  The  default  and  judgment  against 
defendant  Williams  was  not  taken  until  appellant  asked  and 
obtained  leave  to  file  the  motion  to  dismiss.     The  overruling 
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of  this  motion  is  assigned  as  error.  It  is  claimed  that,  under 
the  provisions  of  section  2587  of  the  Code,  appellant  was 
entitled  to  have  the  case  dismissd  as  to  her.  The  section  is 
as  follows:  *' When  an  action  *  *  *  is  against 
several  defendants,  some  of  whom  are  residents  and  others 
non-residents  of  the  county,  and  the  action  is  dismissed  as  to 
the  residents,  or  judgment  is  rendered  in  their  favor,  or  there 
is  a  failure  to  obtain  judgment  against  such  residents,  such 
non-residents  may,  upon  motion,  have  said  cause  dismissed. 
*  *  *"  We  think  the  facts  of  the  case  afford  no 
ground  for  dismissing  it  under  the  provision  of  this  section. 

When  appellant  asked  leave  to  file  her  motion  to  dismiss, 
the  action  was  still  pending  against  all  the  other  defendants. 
There  had  not  been  a  failure  to  obtain  judgment  aginst  them 
within  the  meaning  of  the  section.  Plaintiff  asserted  a  claim 
in  his  petition  upon  which,  if  he  could  establish  it,  he  was 
entitled  to  recover  against  all  of  the  defendants.  Williams, 
it  is  true,  was  making  no  defense,  and  judgment  by  default 
might  at  any  time  have  been  taken  against  him;  and  this  is 
also  true  as  to  the  partnership  of  Webster  &  Williams.  But 
Webster  had  answered,  and  his  answer  raised  an  issue  of  fact, 
which  must  be  tried  before  judgment  could  be  rendered 
either  in  his  favor  or  against  him.  It  cannot  be  said,  in 
view  of  these  facts,  that  there  was  a  ''^failure  to  obtain  judg- 
ment" against  these  parties.  There  was  no  evidence  of  any 
intention  by  plaintiff  to  abandon  the  prosecution  of  his  claim 
against  them;  and,  to  constitute  a  y!/^7t^?•d  to  obtain  judg- 
ment against  them,  there  must  have  been  either  some  final 
disposition  of  the  case  as  against  those  defendants,  or  an 
abandonment  by  plaintiff  of  his  claim  against  them. 

II.     The  matter  pleaded  in  defense  by  appellant  is  that, 

after  the  contract  was  entered  into,  and  before  anything  had 

been  done   by  Webster   and   Williams   towards 

2.  sale:  of  1.1  11... 

j;ooUstoije      complctmn:   the   monument  or   deliverinor  it  at 

completed:  a  o-  o 

rescission:       Traer,   she   notified   them   that   she   would   not 

facts  not  en-  ' 

titling  to.        receive  it,  and  requested  them  not  to  complete  it 
Vol.  LXV— 46 
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or  set  it.  It  is  8ho\vii  by  the  agreed  statement  of  facts  tliat, 
on  tlie  next  day  after  the  contract  was  entered  into,  defendant 
wrote  a  letter  to  Webster  &  Williams,  in  which  she  expressed 
regret  that  she  had  entered  into  the  contract,  and  reqn^ted 
them  to  return  it  to  her,  and  that  in  about  one  week  after- 
wards she  sent  them  the  following  dispatch  by  telegraph: 
^'To  Webster  dc  Williams:  Order  given  Mr.  Webster  conu- 
termanded  until  further  orders."  It  is  also  shown  that  Weh- 
ster  &  Williams  received  this  letter  and  telegram  before  thev 
had  done  anything  either  towards  cutting  the  inscription  on 
the  monument  or  sending  it  to  Traer;  also,  that  they 
answered  defendant's  letter,  and  informed  her  that  they 
declined  to  return  the  contract  to  her,  and  that  they  after- 
wards cut  the  inscription  on  the  monument  and  shipped  i: 
to  Traer,  and  set  it  up  at  the  grave  of  the  defendant's  hus- 
band. It  is  also  shown  that  at  the  time  the  contract  was 
entered  into  they  were  the  owners  of  the  monument,  and  had 
it  in  possession,  and  that  it  was  wholly  completed,  except  the 
cutting  of  the  inscription. 

On  this  state  of  facts  we  think  there  can  be  no  question  of 
defendant's  liability  for  the  contract  price  of  the  monument. 
It  may  be  conceded  that  the  contract  was  executory,  and 
that  the  property  in  the  monument  did  not  vest  in  defend- 
ant upon  the  execution  and  delivery  of  the  -written  agree- 
ment. But  neither  of  the  parties  reserved  a  right  of  rescis- 
sion. Defendant's  undertaking  to  pay  the  stipulated  price 
was  contingent  on  the  single  condition  that  Webster  & 
Williams  would  cut  the  inscription  on  the  monument,  deliver 
it  at  Traer,  and  set  it  up  at  the  grave  of  her  husband.  She 
agreed  absolutely  that  upon  the  happening  of  these  condi- 
tions she  would  pay  the  price  agreed  upon  at  the  stipulated 
time.  There  was  no  failure  on  their  part  to  perform  their 
undertaking.  She  therefore  had  no  grounds  for  rescinding 
the  contract.  She  did  not  claim  the  right  to  terminate  it 
because  of  any  default  on  their  part,  but  sought  to  do  so 
because  she  concluded  she  had  not  acted  wisely  in  entering 
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into  it  But  the  law  will  not  permit  one  party  to  an  agree- 
ment to  terminate  it  at  his  pleasure,  unless  the  right  to  do 
so  is  reserved  in  the  contract  itself. 

It  is  said  by  this  court  in  Moline  Scale  Co.  v.  Beed^  52 
Iowa,  307,  that  the  true  rule  in  cases  of  executory  contracts 
for  the  purchase  of  personal  property  is  "  that,  when  every- 
thing has  been  done  by  the  vendor  which  he  is  required  by 
his  contract  to  do,  and  the  manufactured  property  in  its  com- 
pleted condition  is  tendered  to  the  purchaser,  *  *  * 
the  vendor  may  recover  the  contract  price."  That  the  facts 
of  this  case  bring  it  within  this  rule  there  can  be  no  doubt. 

The  judgment  of  the  district  court  will  be 

Affirmed. 


Abdeby  v.  The  Chicago,   Burlington  &  Quinoy  R'y  Co. 

1.  Venue:  appeal  from  justice  of  peace:  change  from  circuit 

court:  to  what  court  taken.  A  chanp^e  of  venue  from  the  county 
is  not  allowed  in  cases  appealed  from  justices'  courts  to  the  circuit  court. 
(Code,  §  2590,  sub-dir.  5,  as  amended  by  chapter  118,  Laws  of  1878.) 
Hence,  in  this  case,  where  a  motion  for  a  change  was  made  by 
defendant  on  account  of  the  alleged  prejudice  of  the  circuit  judge, 
and  the  application  also  alleged  like  prejudice  on  the  part  of  the 
district  judge  of  the  county,  and  the  circuit  court  gave  defendant 
its  election  to  take  a  change  to  the  district  court  of  the  county, 
which  was  refused,  held  that  the  motion  was  properly  overruled.  [But 
see  Schuchart  v.  Lammey^  62  Iowa,  197,  where  it  is  held  that  the  dis- 
trict court  has  no  jurisdiction,  even  upon  a  change  of  venue,  of  a  civil 
cause  appealed  from  a  justice  of  the  peace. — Reporter.] 

2.  Supreme  Court :  jurisdiction:  appeal  on  certificate  of  trial 

JUDGE.  Where  the  amount  in  controversy  does  not  exceed  $100,  this 
court  has  no  jurisdiction  to  determine  any  question  not  certified  by  the 
trial  judge. 


:  :  amount  in  controversy:  how  determined:  costs. 

It  is  the  amount  in  controversy,  (w  shown  by  the  pleading s^  which 
determines  the  jurisdiction  of  this  court;  and  where  a  cause  comes  from 
the  circuit  court  which  has  been  appealed  from  a  justice's  court,  the 
costs  made  before  the  justice  do  not  enter  into  the  amount  in  contro* 
versy  in  determining  the  question  of  jarisdiction. 


I  66  ^ 
91    843 
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Appeal  from  Marion  Circuit  Court. 

Tuesday,  April  21. 

This  is  an  action  to  recover  a  judgment  against  defendant 
for  the  alleged  careless  and  negligent  killing  of  a  horse  at  a 
liighwaj  crossing  by  one  of  defendant's  trains.  There  was  a 
trial  by  jury;  verdict  and  judgment  for  plaintiff.  Defendant 
appeals. 

Ayr 68  Bros.^  for  appellant. 

Say 68  Bro8.y  for  appellee. 

RoTHRocK,  J. — I.     The  action  was  originally  commenced 
before  a  justice  of  the  peace,  where  a  trial  was  had  and  judg- 
ment was  rendered  for  the  plaintiff,  from  which 

1.  VENIJR :  r  7 

f^?ceor"*  the  defendant  appealed  to  the  circuit  court.  At 
From^cfrcSiT  ^^^^  November  term,  1883,  the  cause  was  tried  to 
whatcourt  »  j^^y  in  the  circuit  court,  and  a  verdict  was 
returned  for  the  plaintiff,  which  was  set  aside  on 
application  of  defendant.  In  March,  1884,  the  defendant 
made  an  application  to  change  the  place  of  trial  of  the  cause 
from  said  circuit  court  on  the  ground  of  the  prejudice  of  the 
judge  thereof.  Said  application  also  set  forth  that  the  judge 
of  the  district  court  of  Marion  county  was  so  prejudiced 
against  the  defendant  that  defendant  could  not  obtain  a  fair 
trial  l>efore  him.  The  defendant  was  given  its  election  to  take 
a  change  of  venue  to  the  district  court  of  Marion  county, 
which  was  refused,  and  thereupon  the  motion  was  overruled. 
The  circuit  court,  being  of  the  opinion  that  the  amount  in 
controversy,  as  shown  by  the  pleadings,  did  not  exceed  $100, 
made  the  following  certificate:  "  At  defendant's  request,  the 
court  made  the  following  certificate:  It  is  desirable  to  have 
the  opinion  of  the  supreme  court  of  Iowa  on  this  question  of 
law,  to- wit:  In  case  of  an  appeal  from  a  justice  of  the  peace, 
and  due  application  and  affidavits  showing  the  prejudice  of 
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both  the  circuit  and  district  judges  of  the  county,  can  a  change 
of  the  place  of  trial  be  had  to  another  county;  that  is,  to 
another  district?" 

Section  2590  of  the  Code,  as  amended  by  chapter  118  of 
the  Laws  of  1878,  provides  that  *^  a  change  of  the  place  of 
trial  in  any  civil  action  may  be  had  in  any  of  the  following 
cases:  (1)  "When  the  county  in  which  the  action  is  pending 
is  a  party  thereto,  if  the  motion  is  made  by  the  party  adversely 
interested,  and  the  issue  triable  by  jury.  (2)  "When  the  judge 
is  a  party,  or  is  directly  interested  in  the  action,  or  is  con- 
nected by  blood  or  affinity  with  any  person  so  interested  nearer 
than  the  fourth  degree.  (3)  "Where  either  party  files  an  affi- 
davit, verified  by  himself  and  three  disinterested  persons  not 
related  to  the  party  making  the  motion  nearer  than  the 
fourth  degree,  nor  standing  in  the  relation  of  servant,  agent, 
or  employe  of  such  party,  stating  that  the  inhabitants  of  the 
county,  or  the  judge,  is  so  prejudiced  against  him  that  he 
cannot  obtain  a  fair  trial.  (4)  By  the  written  agreement  of 
the  parties  and  their  attorneys.  (5)  If  the  issue  is  one  triable 
by  jury,  and  it  is  made  apparent  to  the  court  or  judge  that  a 
jury  cannot  be  obtained  in  the  county  where  the  action  is 
pending; — then,  upon  the  application  of  either  party,  a 
change  of  place  of  trial  shall  be  granted  to  the  nearest  county 
in  whifch  a  jury  can  be  obtained;  provided,  however,  that  not 
more  than  two  changes  to  either  party  of  the  place  of  trial 
shall  be  allowed  for  any  of  the  causes  enumerated  in  this 
action;  nor  shall  a  change  of  venue  from  the  county  be 
allowed  in  case  of  appeal  from  a  justice  of  the  peace.     *     *  " 

This  provision  of  the  law  appears  to  us  to  be  too  plain  for 
discussion,  so  far  as  the  question  now  under  consideration  is 
involved.  The  language  is  plain,  certain  and  unambiguous: 
"  nor  shall  a  change-of  venue  from  the  county  be  allowed  in 
case  of  appeal  from  a  justice  of  the  peace."  It  is  useless 
to  consider  what  was  intended  by  the  law-making  power  in 
enacting  this  statute,  aside  from  the  statute  itself.  It  is  a 
law  fixing  the  rights  of  parties  as  to  the  change  of  the  jplace 
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of  trial,  and  we  must  hold  that  the  legislature  intended  jast 
what  the  language  used  plainly  imports.  We  think  that  a 
discussion  of  the  question  would  be  merely  "  darkening  coun- 
sel by  words,  without  knowledge."  The  circuit  court  cor- 
rectly held  that  no  change  from  the  county  was  authorized 
by  law. 

11.     The  amount  claimed  by  the  plaintiff  before  the  justice 

of  the  peace  was  $100  damages,  and  costs.     No  interest  was 

claimed  nor  demanded.     There  is  no  certificate 

o  'STTPSKMB 

d?cUou^-"a*"  ^^^^^  ^^^^^  j^^g®  authorizing  an. appeal,  exc^pt- 
^ne&^oV'  ^^S  ^^*^  above  referred  to.  The  plaintiff  makes 
trial  Judge,  ^j^^  question  that  the  amount  in  controversy,  as 
shown  by  the  pleadings,  does  not  exceed  $100,  and  that  this 
court  has  no  jurisdiction  of  any  question  excepting  that  cer- 
tified by  the  trial  court.  The  position  appears  to  us  to  be  well 
taken.  The  precise  question  was  so  determined  by  this  court 
in  Ilaya  v,  ChicagOy  B,  cfe  Q.  R^y  Co,j  64  Iowa,  593. 

Counsel  for  appellant  urge  that  the  costs  which  accrued 
before  the  justice  of  the  peace  should  be  taken  into  account 

3. . .  in  determining  the  amount  in  controversy.     The 

cofuroveray:  statute  provides  that  the  amount  in  controversy. 
ra»ned:  costs.  "  as  showu  by  the  pleadings,"  determines  the 
right  to  appeal.  The  costs  are  merely  incidental  to  the 
action,  are  not  shown  by  the  pleadings,  and  cannot  be  consid- 
ered as  any  part  of  the  amount  in  controversy.  See  E[ake% 
V,  Dotty  54:  Iowa,  17;  Spiesberger  Bros.  v.  Thomas^  59  Id., 
606;  and  Curran  v.  Excelsior  Cohl  Co,^  63  Id.,  94. 

This  court  having  no  jurisdiction  of  any  question  in  the 
case  excepting  that  determined  above,  the  judgment  of  the 
circuit  court  is 

Affibhsd. 
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1.  Estates  of  Deoedents :  jurisdictioi^  to  appoint  ADMiNisTBATon.      125  600, 

In  any  case  where  an  administrator  would  have  a  right  of  action  in      ["65   727 
this  state  for  the  collection  of  a  claim,  the  circuit  court  has  jurisdiction      '^^^  ^ 
to  appoint  an  administrator  to  make  the  collection,  no  matter  where  the 
decedent  resided  at  the  time  of  his  death. 

2.   :  APPOINTMENT    OP    ADMINISTRATOR:    QUALIFICATION    BEFORE 

APPOINTMENT.  The  appointment  of  an  administrator  is  not  invalid- 
ated by  the  fact  that  his  oath  was  taken  and  bond  made  before  his 
appointment. 

3.  Jiucisdiotion :  cause  of  action  arising  under  laws  of  another 

state:  bulb  stated  and  applied.  Where  a  right  of  action  accrues 
by  virtue  of  a  statute  of  any  state,  the  action  may  be  maintained  in  the 
courts  of  any  other  state  where  the  statutes  relating  to  the  same  subject 
are  of  a  similar  import,  though  they  be  not  precisely  the  same.  Indeed, 
it  would  seem  to  be  sufficient  if  the  action  be  not  contrary  to  the  public 
policy  or  the  law  of  the  state  where  the  suit  is  brought.  Accordingly, 
where  the  administrator  of  the  decedent  had  n  right  of  action  in  the 
state  of  Illinois,  under  the  statutes  of  that  state,  on  account  of  the  neg- 
ligence of  the  defendant,  resulting  in  the  death  of  the  decedent,  held 
that  the  action  was  transitory,  and  might  be  prosecuted  in  this  state, — 
the  statutes  of  the  two  states  relating  thereto  being  substantially  the 
same.    Compare  Boyce  r.  Wabash  R'y  Co,,  63  Iowa,  70. 

Appeal  froiYi  Polk  Circuit  Court. 

Tuesday,  April  21. 

The  plaintiflp  alleged  in  his  petition  that  he  had  been  duly 
appointed  administrator  of  the  estate  of  Michael  Quigley, 
deceased,  by  the  circuit  court  of  Polk  county,  in  this  state, 
of  which  county  said  deceased  was  late  a  resident,  and  that 
said  Quigley  died  at  Rock  Island,  Illinois;  that  he  was  an 
employe  of  the  defendant;  and  that  he  died  from  injuries 
received  while  coupling  cars  for  the  defendant  at  Rock  Island. 
He  further  alleged  the  necessary  facts  showing  that  the 
deceased  received  the  injury  from  which  he  died  by  reason  of 
the  negligence  of  the  defendant,  and  without  any  contribu- 
tory negligence  on  his  part.  The  defendant,  by  its  answer, 
denied  the  averments  of  the  petition,  and  denied  that  the 
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decedent  was  a  resident  of  this  state,  and  denied  that  plaint- 
iff was  administrator  of  his  estate;  averred  that  decedent  wa< 
a  resident  of  Illinois  at  the  time  of  his  death;  and  denied 
the  right  of  the  plaintiff  to  maintain  an  action  in  the  conrts 
of  this  state  for  an  injury  causing  the  death  of  said  Quiglej 
in  the  state  of  Illinois.  There  was  a  demurrer  to  that  part 
of  the  answer  which  raised  the  question  as  to  the  right  of 
the  plaintiff  to  maintain  the  action.  The  demurrer  was  su?*- 
tained,  to  which  defendant  excepted.  The  cause  was  tried  on 
its  merits,  and  there  was  a  verdict  and  judgment  for  the 
plaintiff.     Defendant  appeals. 

Wright^  Cummins  <&  Wright,  for  appellant 

Baylies  (&  Baylies^  for  appellee. 

RoTHBOCK,  J. — I.  Counsel  for  appellant  present  three  prop- 
ositions in  argument.  The  first  is  that  the  circuit  court  of 
1.  ESTATES  of  Polk  county  had  no  jurisdiction  to  appoint  an 
jiSisdfcUonto  administrator  of  the  estate  of  Michael  Quigley, 
ministrator.  deceased.  The  argument  is  based  upon  the  claim 
that  the  deceased  left  no  estate  within  this  state  to  be  adminis- 
tered upon ;  that  whatever  claim  existed  against  the  defend- 
ant for  damages  for  the  death  of  Quigley  arose  under  the  law 
of  Illinois,  where  the  injury  was  received,  and  where  the 
death  occurred ;  and  that  by  the  law  of  that  state  a  right  of 
action  was  not  in  the  estate,  but  in  the  wife,  husband,  or  next  of 
kin,  if  there  were  any  surviving.  If  it  be  correct,  as  claimed 
by  appellant,  that  no  right  of  action  existed  in  this  state,  it  is 
probably  true  that  there  was  no  estate  upon  which  to  admin- 
ister. But  if  an  action  may  be  maintained  in  this  state  by  an 
administrator,  we  think  it  necessarily  follows  that  the  circuit 
court  had  jurisdiction  to  make  the  appointment.  And  it  is 
immaterial  in  such  case  whether  the  decedent  was  a  resident 
of  the  state  of  Illinois  or  of  this  state.  The  power  to  appoint  an 
administrator  in  this  state  for  the  sole  purpose  of  collecting 
a  claim  due  to  the  decedent,  has  been  too  long  authorized  and 
recognized  to  be  now  questioned,  and  we  do  not  understand 
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counsel  to  claim  otlierwise.  The  alleged  want  of  power  in 
the  court  to  make  the  appointment  is  founded  on  the  claim 
that  there  was  no  estate  to  be  administered  upon.  As  will 
be  seen  when  we  come  to  the  third  point  in  this  opinion,  we 
hold  that  the  action  may  be  maintained.  The  point  now 
under  consideration  demands  no  further  attention. 

II.  It  appears  from  the  record  made  in  the  appointment 
of  the  plaintiff  as  administrator  that  the  application  for  the 

appointment    was    sworn    to    on    the  third  day 

admiSitra-'  of  July,  1882.  The  bond,  and  the  jurat  to 
tionSefore^^  the  oath  of  the  administrator  indorsed  thereon, 
appoiatmeat  ^^^^  ^^^^^  |.|^g  g^^^^  j^y     ^H  ^f  ^^^^^  papers  were 

filed  in  the  circuit  court  on  the  fifth  day  of  July,  1882,  and 
on  that  day  the  bond  was  approved,  the  order  of  appointment 
made,  and  the  letters  of  administration  issued.  It  is  urged 
that  the  appointment  was  void  because  the  oath  was  taken 
and  the  bond  made  before  the  appointment.  Section  2362  of 
the  Code  requires  that  an  administrator  must  give  a  bond 
before  entering  on  the  discharge  of  his  duties,  and  section 
2363  provides  that  he  must  take  and  subscribe  an  oath  of 
office.  The  bond  is  required  to  be  approved  by  the  clerk. 
We  think  that  the  signing  of  the  bond  and  oath  before  the 
appointment  did  not  affect  the  jurisdiction  of  the  court.  It 
is  surely  no  valid  objection  to  the  action  of  the  court  that  a 
party  appears  before  it  with  a  bond  and  oath  already  prepared. 
They  are  presented  for  the  approval  and  action  of  the  court, 
and  it  is  wholly  immaterial  whether  dated  before  or  after  the 
order  of  appointment.  We  think  the  record  shows  that  the 
plaintiff  properly  qualified  as  administrator. 

III.  The  next  question  presented  by  counsel  for  appellant 

is,  can  an  action  be  maintained  in  Iowa,  by  an 

3.  JURISDIC-      _'  ,.  ,.,.  ..  , 

TioN:cause^  lowa  administrator,  nponthis  claim  arismg  under 
fsl^o^^''  the  statute  of  Illinois?  The  statute  of  the  state 
?S?e8tated*®"  of  Illinois  authorizing  actions  for  damages  for 
and  appUed.  ^j^^  death  of  a  person,  caused  by  the  wrongful  act, 
neglect  or  default  of  another,  is  as  follows: 
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"  Section  1.  Whenever  the  death  of  a  person  shall  be  caused 
by  wrongful  act,  neglect  or  default,  and  the  act,  ne<^lect  or 
default  is  such  as  would,  if  death  had  not  ensued,  have 
entitled  the  party  injured  to  maintain  an  action  and  recover 
damages  in  respect  thereof,  then,  and  in  such  case,  the  person 
who,  or  company  or  corporation  which,  would  have  been  liable, 
if  death  had  not  ensued,  shall  be  liable  to  an  action  for  dam- 
ages, notwithstanding  the  death  of  the  person  injured,  and 
although  the  death  shall  have  been  caused  under  such  circum- 
stances as  amount  in  law  to  a  felony. 

"  Sec.  2.  Every  such  action  shall  be  brought  by  and  in  the 
name  of  the  personal  representatives  of  such  deceased  per- 
son, and  theamount  recovered  in  every  such  action  shall  be 
for  the  exclusive  benefit  of  the  widow  and  next  of  kin  of  such 
deceased  person,  and  shall  be  distributed  i:o  such  widow  and 
next  of  kin  in  the  proportion  provided  by  law  in  relation  to 
the  distribution  of  personal  property  left  by  persons  dying 
intestate;  and  in  every  such  action  the  jury  may  give  such 
damages  as  they  shall  deem  a  fair  and  just  compensation,  with 
reference  to  the  pecuniary  injuries  resulting  from  such  death, 
to  the  wife  and  next  of  kin  of  such  deceased  person,  not 
exceeding  the  sum  of  five  thousand  dollars;  provided,  that 
every  such  action  shall  be  commenced  within  two  years  after 
the  death  of  such  person." 

Michael  Quigley,  the  deceased,  left  a  widow  and  parents 
surviving  him,  and  it  is  not  disputed  that  an  action  would  lie 
in  the  state  of  Illinois  by  an  administrator  appointed  in  that 
state.  The  law  expressly  so  provides.  Under  the  law  of  this 
state,  "  when  an  act  produces  death,  the  damages  shall  be  dis- 
posed of  as  personal  property  belonging  to  the  estate  of  the 
deceased,  except  that,  if  the  deceased  leaves  a  husband,  wife, 
child  or  parent,  it  shall  not  be  liable  for  the  payment  of 
debts."  Code,  §2526.  It  will  thus  be  seen  that  in  both 
states  the  administrator  of  the  deceased  is  the  proper  party 
plaintiff  in  the  action,  and  it  seems  to  us  to  follow  that  in 
both  jurisdictions  the  administrator  is  required  to  receive 
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the  amount  recovered,  and  distribute  it  as  provided  by  the 
respective  statutes.  By  the  statute  of  Illinois  the  assess- 
ment of  the  recovery  is  limited  to  $5,000.  No  such  limita- 
tion is  placed  upon  the  statute  of  this  state.  By  the  statute 
of  Illinois  the  recovery  shall  be  for  the  exclusive  benefit  of 
the  widow  and  next  of  kin  of  the  deceased,  while  in  Iowa 
the  recovery  shall  be  disposed  of  as  other  personal  estate, 
except  that  it  shall  not  be  liable  for  the  payment  of  debts,  if 
the  deceased  leaves  a  husband,  wife,  child  or  parent.  This 
distribution  of  the  recovery  by  the  administrator  in  this  case 
would,  therefore  be  to  the  same  persons  as  if  the  admistration 
and  action  were  had  in  the  state  of  Illinois,  and  a  judgment 
in  this  state  would  be  a  bar  to  an  action  in  Illinois. 

The  plaintiff  pleaded  the  statute  of  Illinois  in  his  petition, 
and  made  his  proof  that  the  deceased  left  a  wife  and  parents 
surviving  him,  and  the  court  instructed  the  jury,  in  effect^ 
that  the  recovery  must  be  had  as  provided  by  the  Illinois 
statute.  The  case  differs  from  that  of  Hyde  v.  Railroad  Co,^ 
61  Iowa,  441,  where  we  held  that  no  recovery  could  be  had  in 
the  courts  of  this  state  for  an  injury  resulting  in  death  in 
Missouri,  because,  in  that  case,  recovery  was  claimed  under 
the  statute  of  this  state,  and  we  held  that,  if  an  act  of  the 
character  complained  of,  done  in  that  state,  did  not  create  a 
liability  there,  there  was  no  liability  anywhere. 

In  Leonard  Vi  Cohimhia  Steain  Nav,  Co.,  84  N.  Y.,  48, 
where  an  action  was  brought  in  that  state  against  the  defend- 
ant by  an  administrator  for  damages  for  a  wrongful  act  caus- 
ing the  death  of  the  intestate  in  the  state  of  Connecticut,  it 
was  held  that  the  action  could  be  maintained.  The  ground 
of  the  decision  is  that,  although  the  right  of  action  did  not 
exist  at  common  law,  but  was  created  by  statute,  yet  it  was 
transitory  in  its  nature,  and  cpuld  be  enforced  in  a  foreign 
country  where  the  laws  of  the  country  are  of  a  similar  nature. 
In  other  words,  it  is  held  that  the  action  will  lie  unless  the 
law  and  policy  of  the  forum  forbids  its  maintenance.  The 
court  said:     '<  The  rule  here  laid  down  is  just  and  reasonable, 
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and  it  is  not  essential  that  the  statute  should  be  precisely 
the  same  as  that  of  the  state  where  the  action  is  given  bj  law, 
or  where  it  is  brought,  but  merely  requires  that  it  should  be 
of  similar  import  and  character."  It  appears  that  there  was 
such  a  law  in  the  state  of  New  York. 

In  Dennick  v.  Railroad  Co,^  103  U.  S.,  11,  plaintiff,  as 
administrator,  brought  suit  in  the  state  of  New  York  to 
recover  damages  for  the  death  of  the  intestate  bj  an  accident 
on  the  defendant's  road  in  New  Jersey.  It  was  contended 
that  the  action  would  not  lie  because  it  was  only  cognizable 
in  the  courts  of  New  Jersey.  It  was  held  that  the  action 
could  be  maintained,  and  the  decision  is  placed  upon  the 
broad  gi'ound  that  the  action  is  transitory,  and  may  be  main- 
tained in  any  forum,  and  that  the  venue  is  immaterial.  We 
think  that  it  has  been  generally  held  that  where  a  right  of 
action  accrues  by  virtue  of  a  statute  of  any  state,  the  action  may 
be  maintained  in  any  other  state,  if  not  contrary  to  the  public 
policy  or  law  of  the  place  where  suit  is  brought.  See  King 
V,  Sarria,  69  N.  Y.,  21;  Phillips  v.  Eyre,  L.  R.  6  Q.  B.,  1; 
Wall  V.  JloskinSy  5  Ired.  Law,  177;  Herrick  v,  Minne- 
apolis (&  St.  Z.  R.  Co,^  31  Minn.,  11;  Boyce  v.  Wabash  IPy 
Co,j  63  Iowa,  70.  In  t\\e  last-named  case,  we  cited  with 
approval  the  cases  of  Dennick  v.  Railroad  Co.  and  Zeon- 
ard  V,  Navigation  Co,^  supra.  It  is  not  to  be  denied  that 
there  are  cases  not  in  accord  with  the  rule  of  those  above 
cited.  See  Woodard  v.  Michigan  S,  ik  N.  /.  R.  Co,j  10 
Ohio  St.,  121;  Richardson  v.  New  York  Cen.  R.  Co.,  98 
Mass.,  85;  and  McCarthy  v.  Chicago,  R.  I.  c&  P.  R.  Co,,  IS 
Kan.,  46.  The  decisions  in  these  and  other  <cases  relied  upon 
by  counsel  for  appellant  we  cannot  approve,  and  we  expressed 
our  dissent  from  them  in  Boyce  v.  Wabash  R*y  Co,,  supra^ 

It  is  not  necessary  that  we  should  go  further  in  this  case 
than  to  hold  that  the  action  can  be  maintained,  because  the 
recovery  sought  is  in  accord  with  our  laws  and  the  policy  of 
our  state;  and  yet  we  think,  as  is  said  in  Dennick^ s  Case, 
supra:     "  It  would  be  a  very  dangerous  doctrine  to  establish 
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that  in  all  cases  where  the  several  states  have  substituted  the 

statute  for  the  common  law,  the  liability  can  be  enforced  in 

no  other  state  but  that  where  the  statute  was  enacted  and  the 

transaction  occurred." 

Affirmed. 


Smith  v.  Scoles  et.  al. 

Boundaries:  petition  for  commission  to  establish:  jurisdic- 
tion OP  court:  dismission  op  petition:  appeal:  res  adjudi- 
OATA.  Upon  the  hearing  of  a  petition  to  appoint  a  commission  to  estab- 
lish a  boundary  line,  under  chapter  8,  Laws  of  1874,  (McClain's  St.,  p. 
862,)  the  court  has  jurisdiction  to  look  into  the  nature  of  the  controversy, 
and  to  dismiss  the  petition,  if  the  controversy  does  not  appear  to  be  such 
as  to  justify  the  appointment  of  a  commission.  From  such  order  of  dis- 
mission an  appeal  would  lie,  but  while  the  order  stands  it  is  an  adjudica- 
tion of  the  matter  as  between  the  parties,  and  bars  the  plaintiff  from 
maintaining  another  action  against  the  same  defendants  for  the  same 
purpose. 

:  :  WHAT  it  should  state:  practice.    The  petition  in 

such  a  case  should  state  the  facts  in  dispute  sufficiently  to  enable  the 
court  to  determine  the  nature  of  the  controversy.  Failing  to  do  so,  it 
would  be  subject  to  a  motion  for  a  more  specific  statement. 

:  commission  to  establish:  office  op.    Such  a  commission  has 


its  proper  place  where  a  boundary,  as  called  for  by  the  deeds  under 
which  the  parties  hold,  is  to  be  discovered  by  the  application  in  the 
field  of  the  technical  knowledge  and  practice  of  surveying,  and  where 
each  party  *s  claim  is  supposed  to  be  conditioned  upon  the  discovery  of 
the  boundary.  Where  the  dispute  turns  upon  some  other  question  of 
fact,  as  that  of  adverse  possession,  or  upon  a  point  of  law,  a  commission 
should  not  be  appointed.    See  Gates  v.  Brooks,  59  Iowa,  514. 

Appeal  from  Jasper  District  Cov/rt. 

Tuesday,  April  21. 

This  is  a  proceeding  to  establish  a  boundary  line.  The 
plaintiff,  Hannah  E.  Smith,  in  her  petition  states  in  substance 
that  she  is  the  owner  of  three  40-acre  tracts  in  section  21, 
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township  80  N".,  of  range  19,  in  Jasper  county,  to-wit,  tlic 
W.  *  of  N.  E.  I  and  N.  W.  J  of  S.  E.  I.  She  also  states  that 
the  defendants  own  the  three  forties  on  the  west;  that  the 
boundary  line  between  her  land  and  that  of  the  defendants  is 
lost;  that  she  is  desirous  of  having  the  same  established,  but 
that  the  parties  are  unable  to  agree;  and  she  asks  for  the 
appointment  of  a  commission  to  make  a  survey,  as  provided 
in  chapter  8  of  the  Acts  of  the  Fifteenth  Greneral  Assembly. 
(McClain's  St.,  862.)  The  defendants  appeared,  and  resisted 
the  appointment  of  a  commission  by  filing  an  answer  setting 
up  a  prior  adjudication.  The  plaintiff  demurred  to  the 
answer.  The  court  overruled  the  demurrer,  and,  the  plaintiff 
electing  to  stand  upon  her  demurrer,  the  court  dismissed  her 
petition,  and  rendered  judgment  against  her  for  costs.  She 
appeals. 

Alanson  Clark,  for  appellant. 

Ilarrah  cfe  Myers,  for  appellees. 

Adams,  J. — ^The  answer  avers  "that  on  May  6,  1881,  the 
plaintiff  filed  her  petition  at  law,  in  the  district  court  of  said 
county,  relative  to  the  present  controversy."  It  then  sets 
out  the  finding  and  decision  of  the  court,  in  which  the  plaint- 
iff's petition  was  dismissed,  upon  the  ground  that  there  did 
not  appear  to  be  any  such  loss  of  boundary  or  controversy 
between  the  parties  as  to  justity  the  appointment  of  a  com- 
mission. It  does  not  expressly  appear  from  the  answer  that 
the  parties  were  the  same  as  those  now  before  the  court,  but 
we  infer  from  the  finding  of  facts  in  the  original  case,  and 
the  manner  in  whicli  the  present  case  is  presented,  that  the 
parties  were  in  fact  the  same.  At  all  events,  no  objection  is 
made  to  the  answer  upon  that  ground,  and  we  shall  not  raise 
the  objection  ourselves. 

We  have,  then,  a  case  where  the  appointment  of  a  commis- 
sion is  asked  for  the  purpose  of  establishing  a  lost  boundary, 
and  the  plaintiff,  by  her  demurrer  to  the  answer,  concedes 
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that  in  a  previous  action,  instituted  by  her  against  the  same 
parties  as  defendants,  she  asked  for  the  appointment  of  a 
commission;  that  the  controversy  is  the  same  in  this  action 
as  in  that;  and  that  the  court  in  that  action  dismissed  her 
petition  on  the  ground  that  the  controversy  was  not  such  as 
to  justify  the  appointment  of  a  commission.  It  is,  of  course, 
not  contended  by  the  appellant  that  where  a  court  has  juris- 
diction to  determine  a  matter,  and  does  determine  it,  it  can 
be  properly  called  upon  again  to  determine  tlie  same  matter 
between  the  same  parties. 

The  only  real  question  in  the  case  appears  to  be  as  to 
whether,  in  the  matter  of  a  petition  for  the  appointment  of  a 
commission  under  the  statute  above  referred  to,  the  court  has 
jurisdiction  to  look  into  the  nature  of  the  controversy,  and 
dismiss  the  petition,  if  the  controversy  does  not  appear  to  be 
such  as  to  justify  the  appointment  of  a  commission.  In 
answer  to  the  question,  we  have  to  say  that  we  think  it  has 
such  jurisdiction.  The  statute  provides  that  notice  shall  be 
served  upon  the  owner  or  owners  of  the  adjacent  tract  or 
tracts  before  the  application  can  be  heard.  The  other  parties 
in  interest  have  a  right,  then,  to  appear  at  the  hearing  upon 
the  application;  and  W3  cannot  think  that  the  hearing  con- 
templated pertains  merely  to  tlio  question  as  to  who  shall 
constitute  the  commission.  It  is  true,  the  statute  provides 
that  "  upon  the  filing  of  a  proper  petition,  and  proof  of  due 
notice  as  aforesaid,  the  court  shall  appoint  a  commission," 
etc.  It  might,  therefore,  be  contended,  and  we  think  with 
much  reason,  that  the  court,  in  order  to  determine  the  charac- 
ter of  the  controversy,  should  not  be  required  to  go  outside 
of  the  petition.  While  it  was  held  in  Rarrah  v.  Conley^  82 
111.,  48,  that  the  other  parties  in  interest  might  appear  and 
file  an  answer,  we  are  not  prepared  to  say  that  under  our 
statute  an  answer  would  be  allowable  for  the  purpose  of  rais- 
ing the  question  as  to  the  nature  of  the  controversy.  The 
statute  seems  to  be  imperative  in  requiring  the  appointment 
upon  the  tiling  of  a  proper  petition.     But  it  does  not  follow 


Digitized  byLjOOQlC 


736  SUPREME  COURT  OF  IOWA, 

Smith  T.  Scoles  et  aL 

that  the  court  cannot  look  into  the  nature  of  the  controversj. 
If  the  petition  does  not  state  the  facts  sufficiently  to  show  it, 
it  would  doubtless  be  tlie  right  of  the  other  parties  in  interest 
to  move  for  a  more  specific  statement,  and  especially  if  an 
answer  couid  not  properly  be  tiled  and  evidence  introdaced 
upon  the  issue  made.  Possibly,  if  the  petition  set  out  the 
lands,  and  stated  what  corners  and  boundaries  wei*e  lost  or 
destroyed,  or  in  dispute,  that  should  be  deemed  a  proper 
petition,  and  justify  the  appointment  of  a  commission,  in  the 
absence  of  any  objection  to  the  petition. 

But  it  cannot  be  denied  that  there  may  be  a  disputed 
boundary,  and  yet  the  appK)intment  of  a  commission  not  be  jus- 
tifiable.    In  the  matter  before  us,  the  court,  in  the  original 
proceeding,  seems  to  have  thought  that  there  was  no  dis- 
agreement as  to  the  facts  which  should  govern   the  question 
as  to  the  original  boundary,  but  a  disagreement  as  to  the  rule 
of  law  which  should  be  applied  to  conceded  facts.     Now, 
where  such  is  really  the  case,  there  is  no  ground  for  the 
appointment  of  a  commission.     The  sole  office  of  a  commis- 
sion is  to  ascertain  facts.     We  may  go  further  and  say  that 
there  may  be  a  case  of  disputed  boundary  where  the  dispote 
pertains  solely  to  facts,  and  yet  where  the  appointment  of  a 
commission  would  not  be  proper.     There  seems  to  have  been 
a  dispute  of  that  kind  in  the  original  case.     It  did  not  per- 
tain to  the  question  of  original  boundary,  but  to  the  question 
of  boundary  as  determined  by  the  alleged  adverse  possession 
of  one  of  the  parties.     Now  a  commission  could  not  properly 
be  appointed  to  determine  a  question  of  disputed  adverse  pos- 
session.    Where  the  question  in  dispute  is  that  of  adverse 
possession,  either  party  has  a  right  to  a  jury.     This  was  held 
in  Gates  v.  Brooks^  69  Iowa,  614.     A  commission  has  its 
proper  place  where  a  boundary,  as  called  for  by  the  deeds 
under  which  the  parties  hold,  is  to  be  discovered  by  the 
application  in  the  field  of  the  technical  knowledge  and  prac- 
tice of  surveying,  and  where  each  party's  claim  is  supposed 
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to  be  conditional  upon  the  discovery  of  the  boundary.     See 
case  last  above  cited. 

Strictly,  then,  we  think  that  the  petition  should  state  the 
facts  in  dispute  sufficiently  to  enable  the  court  to  determine 
the  nature  of  the  controversy.  If  the  court  should  wrongly 
determine  it,  and  dismiss  the  petition  .when  it  should  have^ 
been  entertained  and  the  commission  appointed,  the  plaintiff 
would  have  his  remedy  by  appeal.  It  would  not,  we  think, 
be  his  right  to  turn  around  and  file  another  petition  upon  the 
same  ground  In  our  opinion  the  demurrer  to  the  defendant's 
answer  was  rightly  overruled. 

Affirmed. 


Heath  v..  The  Whttebeeast  Coal  &  Mining  Co. 

1.  Master  and  Servant:   injury  to  minkr:   known  negligtcnck 

WAIVED  AND  BISK  A8SU3CED.  A  miner  cannot  recover  of  his  employer 
for  an  injury  caused  by  a  defect  in  the  track  or  cars  used  in  the  mine,  or  by 
the  want  of  appliances  connected  therewith,  the  condition  of  which  he 
knew,  or  in  the  exercise  of  ordinary  care  should  have  known,  at  and 
before  the  time  of  the  alleged  injury,  if  the  alleged  defects  were  such  as 
he  ought  reasonably  to  have  foreseen  might  endanger  his  safety. 

2.  Railroad  in  Coal  Mine:  switch  on  grade:  negligence  not  pre* 

SUMBD.  Proof  that  a  switch- track  in  a  coal  mine  was  built  upon  ^ 
grade,  does  not  of  itself  tend  to  establish  negligence  on  the  part  of  the 
proprietor  of  the  mine  in  so  building  it,  for  it  may  not  have  been  possi- 
•  ble  to  build  it  otherwise;  (Compare  Foley  v.  Chicago,  R.  I,  dt  P.  R'y 
Co,,  64  Iowa,  651;)  and  an  instruction  in  this  case,  based  on  a  contrary 
theory,  was  erroneous. 

3.  Verdict:  special  finding  contrary  to  evidence:  new  trial. 

Where  the  jury  makes  a  special  finding  contrary  to  the  evidence,  upon 
a  material  and  important  point,  a  fair  trial  cannot  be  presumed,  and  the 
verdict  should  be  set  aside  at  the  instance  of  the  party  prejudiced. 

Appeal  from  Lucas   Circuit   Court. 

TtXESDAY,  April  21. 

This  is  an  action  for  a  personal  injury,  which  the  plaintiff 
Vol.  LXV— 47 
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alleges  he  sustained  by  reasoa  of  the  negligence  of  the  defend- 
ant, while  the  plaintiff  was  engaged  in  the  service  of  the 
defendant  as  a  driver  of  cars  in  a  coal  mine.  There  was  a 
verdict  and  judgment  for  the  plaintiff,  and  the  defeadant 
appeals. 

McN'ett  <6  Tisdale  and  Mitchell  db  PenicJCj  for  appellant. 

Stewart  Bros,^  for  appellee. 

RoTHROcK,  J. — ^The  defendant  was  the  owner  of  a  coal 
mine  in  which  several  hundred  men  were  engaged  in  mining 
coal.  The  coal  was  raised  through  a  shaft  about  350  feet 
deep.  From  the  bottom  of  the  shaft  there  was  a  main  entry 
or  passa<j^e-way  over  a  mile  in  length,  along  which  a  railroati 
track  was  constructed  for  small  cars,  which  were  drawn  by 
mules,  and  by  which  the  coal  was  moved  from  side  entries  to 
the  main  track,  and  along  that  track  to  the  bottom  of  the 
shaft.  At  a  point  in  the  main  entry,  about  375  feet  from 
the  shafc,  a  side  track  was  constructed,  which*  was  from  60  to 
70  feet  in  length,  with  both  ends  connected  with  the  main 
track.  The  coal  was  moved  up  from  the  side  entries,  where 
it  was  moved  onto  the  main  track,  and  along  the  main  track 
to  the  double  track  made  by  said  side  track;  and  the  drivers 
unhitched  from  the  loaded  cars,  and  other  drivers  with  other 
mules  hitched  to  them,  and  drove  them  into  the  bottom  of 
the  shaft,  and  returned  with  empty  cars,  and  the  first  named 
drivers  took  the  empty  cars  from  the  side  track  back  to  be 
loaded  at  the  rooms  in  the  side  entries.  The  grades  were  snci 
that  but  one  car  load  was  taken  up  to  the  switch  at  one  drive, 
but  from  there  into  the  bottom  of  the  shaft  two  or  more  cars 
were  taken.  In  approaching  the  switch  with  a  loaded  car, 
there  was  a  considerable  up  grade  for  some  distance,  and  this 
grade  continued  to  a  point  some  30  or  40  feet  past  the  inter- 
section of  the  side  track,  and  from  that  point  the  track  was 
level  to  the  other  end  of  the  switch,  so  that  cars  would  stand 
on  the  track  without  block  or  brake  to  hold  them  in  position. 
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Tliere  were  grades  at  other  places  in  the  mines,  and  all  these 
grades  in  the  railroad  track  existed  by  reason  of  the  fact  that 
the  coal  that  had  been  removed  from  .the  mine  did  not  lie 
level,  but  dipped  and  undulated. 

The  plaintiff  entered  the  service  of  defendant  on  the  fourth 
day  of  September,  1882.  On  the  next  day  he  commenced 
driving  cars  from  the  side  entries  up  to  the  place  where  the 
change  was  made  at  the  double  track  in  the  main  entry.  He 
drove  from  that  until  the  morning  of  the  ninth  of  Septem- 
ber, and  while  returning  with  two  empty  cars  he  was  injured 
by  two  loaded  cars,  which  ran  down  the  grade,  where  they  had 
been  hauled  and  left  by  another  driver,  and  struck  the  cars 
which  plaintiff  was  driving.  There  were  some  four  or  live 
other  drivers  engaged  with  plaintiff  in  driving  from  the  side 
entries  up  to  the  point  where  the  change  was  made.  The 
plaintiff  claimed  that  his  injury  was  caused  by  the  negligence 
of  the  defendant,  and  that  such  negligence  consisted  (1)  in 
constructing  said  double  track  on  a  grade,  whereby  the  cars  left 
thereon  were  liable  to  escape  and  run  down  the  main  track 
and  collide  with  other  cars  on  the  track;  (2)  in  not  providing 
the  said  cars  or  track  with  any  block,  safety  spring-brake, 
trail,  or  any  other  appliance  to  prevent  cars  from  running  or 
escaping  down  the  said  grade;  (3)  in  failing  to  keep  a  person 
at  said  side  track  to  prevent  the  escape  of  cars  therefrom.  The 
defendant,  by  its  answer,  denied  all  negligence  on  its  part, 
and  averred  that  the  plaintiff  knew,  or  by  the  exercise  of 
reasonable  diligence  might  have  known,  of  all  the  alleged 
negligence  of  which  he  complains,  and  yet  he  remained  in 
defendant's  service  without  objection  or  protest,  and  that  the 
injury  was  caused  by  the  negligence  of  a  co-employe  in  the 
same  general  service. 

The  plaintiff  was  an  experienced  miner.  He  had  been 
employed  as  driver  in  coal  mines  for  five  years  before  enter- 
ing the  service  of  defendant.  He  admits,  in  his  testimony  as 
a  witness,  that  he  knew  before  the  accident  that  there  was  no 
brake,  block  or  other  appliance  used  by  the  drivers  to  pre- 
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vent  the  escape  of  the  cars.  Whether  he  admitted  this  or  nut, 
the  fact  was  that  for  four  days  he  drove  from  40  to  60  loaded 
cars  each  day  to  the  switch,  and  left  thein  there,  to  he  taken 
to  the  foot  of  the  shaft,  and  he  used  no  means  by  blockincr  or 
otherwise  to  retain  them  in  place.  But  he  claims  that  lie  did 
not  know  that  the  track  was  laid  on  an  up  grade  at  the  point 
where  the  loaded  cars  were  left. 

The  court  pro])crly  instructed  the  jury  that  the  plaintiif 

could  not  recover  for  any  injury  caused  by  any  defect  in  the 

track  or  cars,  or  want  of  appliances  connected 

ijfvant:*iu?    therewith,  the  condition  of  which  he  knew,  or  in 

known  necrii-  the  cxercise  of  ordinary  care  should  have  known, 

gence  waived  i  i     .»  i         .  *.    i  -n  t    .    •  -e 

and  risk  as-  at  and  before  the  time  of  the  alleged  injury,  if 
the  alleged  defects  were  such  as  plaintiff  ought 
reasonably  to  have  foreseen  might  endanger  his  safety.  We  are 
strongly  inclined  to  think  that,  taking  into  account  the  plaint- 
iff's experience  as  a  miner  and  driver  of  such  cars,  he  should 
be  held  to  be  charged  with  a  knowledge  of  every  defect  of 
which  he  complains.  But,  as  the  cause  must  be  reversed 
upon  two  other  grounds  which  admit  of  no  doubt,  we  need 
not  pass  upon  this  question. 

II.  It  is  charged  in  the  petition  that  the  track  was  negli- 
gently constructed,  because  it  was  laid  upon  a  grade  at  the 

point  where  the  loaded  cars  were  required  to  be 

2.  RAILROAD       -*"  ir 

iwftch^*"^'  left.  The  burden  of  proof  was  on  the  plaintiff 
R^e  no?""  *^  prove  the  alleged  negligence.  There  is  no  eri- 
presumed.  (Jence  tending  to  prove  that  the  track  was  im- 
properly constructed  on  a  grade.  The  fact  that  it  was  laid 
on  a  grade  does  not  tend  to  prove  that  it  could  properly  have 
been  laid  upon  a  level.  It  was  not  incumbent  upon  the 
defendant  to  show  that  it  was  without  fault  in  construction 
the  railway  tra3k;  and  yet  the  court  instructed  the  jury  as  to 
this  question  the  same  as  though  there  was  'evidence  in  the 
ease  proper  to  be  submitted  to  the  jury  applicable  thereto. 
See  Foley  v.  Railroad  Co.y  64  Iowa,  651. 

III.  The  following  interrogatory  was  submitted  by  the 
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court  to  the  jury,  at  the  instance  of  the  defendant:  "Did 
the  plaintiff  think  or  believe,  before  his  injury, 
%)e€iafflnd-  that  there  was  a  safety-spring  or  safety-block  on 
to^vhje™e^  the  track  where  the  loaded  cars  were  left?"  The 
jury  answered  the  interrogatory  as  follows:  "  Aii- 
8wer,  We  cannot  say  positively  whether  he  did  or  not." 
The  defendant  objected  to  the  answer,  and  the  jury  were 
directed  to  retire  and  make  further  answer.  After  an  absence, 
the  jury  returned  into  court  and  answered  the  interrogatory 
in  the  affirmative.  The  jury,  therefore,  found  as  a  fact  that 
the  plaintiff  thought  and  believed,  before  the  injury,  that 
there  was  a  safety-spring  or  safety-block  on  the  track  where 
the  loaded  cars  were  left.  There  was  no  evidence  in  the  case 
to  support  this  finding,  and  it  is  directly  disproved  by  the 
plaintiff  in  his  own  testimony  as  a  witness  on  the  trial.  He 
was  asked  this  question:  "Will  you  state  to  the  jury  that 
you  thought  there  was  a  spring  there;  one  of  those  spring 
blocks?"  Answer.  "No,  sir.  I  can't  say  that  I  thought  there 
was  a  spring  block  there." 

We  are  unable  to  determine  whether  the  jury  believed  that 
it  was  necessary  to  make  this  finding  in  order  to  sustain  a 
verdict  against  the  defendant.  And  it  is  immaterial  what 
they  believed  the  effect  of  it  would  be.  It  was  surely  an 
important  inquiry  in  the  case.  If  the  plaintiff  believed  and 
had  reason  to  believe  that  there  was  a  spring  or  spring  block 
that  held  the  cars  in  place,  of  course  he  could  not  be  charged 
with  knowledge  that  there  was  no  such  appliance.  The  fact 
that  plaintiff  believed  that  there  was  no  such  appliance  to 
hold  the  cars  in  place  did  not  necessarily  preclude  a  recovery. 
But  it  was  an  important  fact  in  the  case,  and  whether  the 
jury  would  have  returned  a  verdict  for  the  defendant  if  they 
had  found  the  fact  according  to  the  evidence  we  have  no 
means  of  determining.  It  shows,  however,  that  the  defend- 
ant did  not  have  a  fair  trial,  and  we  think  the  motion  for  a 
new  trial  should  have  been  sustained  upon  this  ground.    Jef- 
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frey  v.  Railroad  Co,^  51  Iowa,  439;  Baldwin  v.  Hailroad 
Co,,  63  Id.,  210. 

For  the  errors  above  pointed  out,  the  judgment  of  the  cir- 
cuit court  will  be 

Rkvkksed. 


Sears  v.  The  Mabshalltowtt  Stbbbt  R't  Co. 

Cities  and  Towns :  control  of  streets  bt  gbxeral  absxmblt. 

Where  the  fee  of  the  streets  is  in  the  city  for  the  use  and  boiefit  of  the 
paUic,  the  general  assembly  has  control  thereof,  and  may  prescribe  the 
terms  and  conditions  on  which  the  pablic  may  use  the  same.  See  cases 
cited. 


2.  :  HO  USE- railways  IN  streets:  COMPENSATION  TO  lot-owbbrs: 

CODE,  §  464.  Section  464  of  the  Code  makes  a  distinction  between  rail- 
ways proper  and  street  railways, — the  former  beintr  sach  as  are  operated 
by  steam,  and  the  latter  those  operated  by  horses;  and  under  that  sec- 
tion it  is  ODly  when  a  railway  operated  by  steam  is  built  along  a 
street  that  an  abutting  lot-owner  is  entitled  to  damages.  Such  right 
does  not  arise  upon  the  construction  of  a  railway  operated  by  horses. 

Appeal  from  Marshall  Circuit  Court. 

Tuesday,  April  21. 

The  city  of  Marshalltowa,  by  ordinance,  granted  to  the 
defendant  the  right  to  construct  and  operate  a  "  horse  railway 
upon  and  along"  certain  streets  in  said  city.  Under  this 
grant  the  defendant  was  about  to  construct,  without  changing 
the  established  grade,  such  a  railway  along  a  street  which  ran 
in  front  of  certain  real  estate  owned  by  the  plaintiff  and  occu- 
pied as  his  homestead.  The  plaintiff  commenced  this  action 
in  equity  to  restrain  the  construction  of  the  railway,  on  the 
ground  that  the  plaintiff's  damages  as  an  abutting  lot-owner 
had  not  been  ascertained  and  paid  as  provided  by  law.  A 
temporary  injunction  was  granted,  which  the  defendant,  on 
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the  answer  and  certain  aflSdavits,  moved  to  dissolve,  which 
was  overruled,  and  tlie  defendant  appeals. 

Parker  &  ChildSy  for  appellant, 

Binf<yrd  <&  Snelliiigj  for  appellee. 

Seevebs,  J. — It  is  provided  by  statute  that  cities  "  shall 
also  have  the  power  to  authorize  or  forbid  the  location  and  laj- 
1.  CITIES  and  i^g  down  of  tracks  for  railways  and  street  railways 
tPuioVstreets  on  all  Streets,  alleys  and  public  places;  but  no 
assembly.  railway  track  can  thus  be  located  and  laid  down 
until  after  the  injury  to  property  abutting  upon  the  street, 
alley  or  public  places  upon  which  such  railway  track  is  pro- 
posed to  be  located  and  laid  down  has  been  ascertained  and 
compensated"  as  provided  by  law.  Code,  §  464.  The  grant 
of  power  is  ample,  and  the  city,  under  the  statute,  was  fully 
authorized  to  do  what  it  did.  But  the  grant  is  limited  or 
qualified;  and  in  the  case  at  bar  the  grant  of  the  right  to 
construct  the  railway  cannot  be  exercised  if  the  limitation  or  ' 
qualification  of  the  right  applies  to  street  railways  operated 
by  horse-power.  The  fee  of  the  street  is  in  the  city,  and  it  is 
perhaps  unnecessary  to  determine  whether,  in  the  absence  of 
legislation,  the  construction  and  operation  of  such  a  railway 
creates  an  additional  servitude  on  the  highway,  for  which  the 
abutting  owner  is  entitled  to  damages,  for  the  reason,  that  if, 
under  the  statute,  the  plaintiff  is  entitled  to  damages,  that 
ends  the  inquiry,  and  such  inquiry  is  also  ended  if,  under  the 
statute,  power  has  been  granted  the  city  to  authorize  the  con- 
struction of  the  railway  without  compensating  the  abutting 
owner.  When  the  fee  of  the  street  is  in  the  city  for  the  use 
and  benefit  of  the  public,  the  general  assembly  has  the  control 
thereof,  and  may  prescribe  the  terms  and  conditions  under 
which  the  public  may  use  such  streets.  Milhum  v,  Cedai* 
Rapids^  12  Iowa,  246;  City  of  Clinton  v.  Cedar  Rapids  & 
M.  R.  R.  Co.j  24  Id.,  455;  Stanley  v.  City  of  Daveiiporty 
54  Id.,  463. 
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In  the  grant  of  power,  both  "  railways"  and  "  street  rail- 
ways" are  mentioned.     There  is,  then,  a  statutory  implication 

2. .  that  they  are  not  the  same,  but  that  there  is  a 

wa'vrfn**"  material  difference  between  the  two;  and  that  a 
nensjition  to"  grant  of  the  power  to  authorize  one  would  not 
code.  %4&L  necessarily  include  the  other.  The  limitation  or 
qualification  of  such  power,  it  will  be  observed,  is  thns 
expressed  in  the  statute:  "  But  no  railway  track  can  thus  be 
located  and  laid  down"  until  the  damages  to  the  abutting 
owner  is  ascertained' and  compensated.  As  thns  used  in  the 
statute,  does  "  railway  track"  mean  or  include  "  street  railway 
track,"  operated  by  horse-power?  We  think  not  Railway 
track,  as  generally  understood,  means  only  a  track  on  which 
steam  is  used  as  the  motive  power,  and  it  will  be  presumed  that 
the  general  assembly  used  such  words  in  that  sense,  unless 
the  context  or  subject-matter  contemplated  by  the  statute 
requires  that  a  different  meaning  than  that  in  ordinary  use 
should  be  adopted.  So  far  from  this  being  so,  the  construc- 
tion we  have  adopted  is  aided  by  the  context  or  grant  of  power. 
If  it  \^a8  essential  to  mention'  both  kinds  of  railways  in  the 
grant  of  power,  because  there  was  a  material  difference 
between  the  two,  it  was  equally  essential  that  both  should  be 
mentioned  in  the  limitation  to  such  power,  if  it  was  intended 
to  apply  to  or  include  both. 

We  therefore  are  of  the  opinion  that  the  injunction  was 
improvidently  granted,  and  should  have  been  dissolved  on  the 
motion  filed  by  the  defendant, 

Revsbsed. 
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66    745{ 
'65    74M 


1.  Criminal  Law:  what  witnesses  the  state  may  examine  on  the 

TRIAL.    Under  chapter  130,  Laws  of  1880,  the  prrand  jury  may  find  an        ^^  '^^l 
indictment  upon  the  minutes  of  evidence  given  by  the  witnesses  before       ^m — 
a  committing  xnogistrate;  and  in  such  case,  by  section  3  of  said  chapter,       j^ 
the  state  is  entitled  on  the  trial  to  examine  any  witness  in  support  of 
the  indictment  who  was  examined  before  the  committing  magistrate, 
and  whose  evidence  was  considered  by  the  grand  jury  in  finding  the 
indictment,  and  a  minute  thereof  returned  to  the  court  with  the  indict-, 
ment.    But  where  the  indictment  was  found  upon  minutes  which  were 
not  certified  by  the  magistrate,  as  required  by  section  4242  of  the  Code, 
held  that  the  grand  jury  was  not  precluded  from  satisfying  themselves 
by  other  evidence  that  the  minutes  wbjq  correct,  and  that  it  must  be  pre- 
sumed that  they  did  so  satisfy  themselves;  also,  that  the  state  did  not 
thereby  lose  any  right  to  examine  the  witnesses  who  testified  before  the 
magistrate,  which  it  would  have  had  had  the  minutes  been  properly 
certified. 

2.  Burglary :  evidence  of  identity  :  res  gest-«.    Where  the  prosecut- 

ing witness  and  his  wife  both  testified  that  defendant  was  the  person 
who  entered  their  house  on  the  night  in  question,  and  there  were  other 
circumstances,  proved  by  the  testimony  of  other  witnesses,  which  tended 
strongly  to  identify  him  as  the  criminal,  the  fact  that  the  person  who 
committed  the  crime  stated,  before  he  entered  the  house,  that  he  was 
the  defendant,  was  proper  to  be  considered  by  the  jury,  in  connection 
with  the  other  circumstances  in  evidence,  in  determining  the  question  of 
identity. 

3.  :   :   PROOF  of  commission  of  another  crime:  bele- 

VANCY.  Where  the  indictment  charged  burglaiy  with  intent  to  com- 
mit an  assault  and  battery,  and  the  body  of  the  crime  was  established, 
it  was  competent,  for  the  purpose  of  identifying  defendent  as  the  crimi- 
nal, to  show  that  he  knew  that  there  was  a  sum  of  money  in  the  house 
at  the  time,  even  though  it  tended  to  prove  the  commission  of  a  distinct 
crime  irom  that  charged  in  the  indictment,  or  a  different  motive  from 
that  alleged. 

Appeal  from  Henry  District  Court. 

Tuesday,  Apbil  21. 

The  defendant  was  convicted  of  the  crime  of  burglary,  and 
sentenced  to  a  term  of  imprisonment  in  the  penitentiary,  and 
from  this  judgment  he  appeals. 
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L.  G.  <&  Z.  A.  Palmer^  for  defendant 

Smith  MoPhersoThy  AUorn^y -general^  for  the  State. 

Reed,  J. — There  was  a  preliminary  examination  of  the 
defendant  on  the  charge,  and  he  was  held  to  answer  the  same. 
The  papers  relating  to  the  examination,  which  were  retnmed 
by  the  magistrate  to  the  district  court,  were  at  the  proper 
time  submitted  to  the  grand  jury.  Among  these  papers  was 
what  purported  to  be  the  minutes  of  the  evidence  given  by  the 
witnesses  who  were  examined  on  the  preliminary  examina- 
tion, but  no  certificate  of  the  magistrate  to  the  trnth  of  the 
minutes  was  attached  thereto,  as  required  by  Code,  §  4243. 
The  witnesses  were  not  called  before  the  grand  jury  for 
examination,  but  the  indictment  was  found  on  the  minutes  of 
evidence.  And  the  district  attorney  did  not  serve  the  defend- 
ant with  any  notice  stating  the  names  of  the  witnesses  whom 
he  would  examine  in  support  of  the  indictment,  and  the  sub- 
stance of  the  testimony  they  would  give. 

On  the  trial  defendant's  counsel  objected  to  the  examina- 
tion of  the  witnesses  in  support  of  the  indictment,  and  moved 
the  court  to  exclude  their  testimony,  on  the  ground  that  they 
had  not  been  sworn  and  examined  before  the  grand  jury,  and 
the  papers  purporting  to  be  the  minutes  of  the  evidence  on 
the  preliminary  examination  were  not  authenticated  by  the  cer- 
tificate of  the  magistrate.  This  objection  was  overruled  by 
the  court,  and  the  witnesses  were  examined  and  gave  testi- 
mony in  support  of  the  indictment. 

Before  the  enactment  of  chapter  130,  Laws  of  the  Eigh- 
teenth General  Assembly,  an  indictment  could  be  found  only 
upon  evidence  given  by  witnesses  produced,  sworn  and  exam- 
ined before  the  grand  jury,  or  furninshed  by  legal  documen- 
tary evidence.  (See  section  4273,  Code  of  1873.)  But  under 
the  provisions  of  that  chapter  the  grand  jury  may  find  an 
indictment  upon  the  minutes  of  evidence  given  by  the  wit- 
nesses before  a  committing  magistrate. 


Digitized  byLjOOQlC 


APRIL  TERM,  1885.  •  747 

The  State  r.  Kepper. 

It  will  be  observed  that  defendant's  objection  raises  no  ques- 
tion as  to  the  power  of  the  grand  jury  to  find  the  indictment 
without  calling  the  witnesses  and  taking  their  testimony 
under  oath,  when  they  did  not  have  before  them  an  authen- 
ticated minute  of  the  evidence  before  the  committing  magis- 
trate. But  the  objection  relates  solely  to  the  right  of  the 
state  to  examine  witnesses  in  support  of  the  indictment,  who 
were  not  examined  before  the  grand  jury,  and  when  no  prop- 
erly authenticated  minute  of  their  testimony  before  the  com- 
mitting magistrate  was  before  that  body  when  the  indictment 
was  found. 

Section  3  of  chapter  130,  Acts  of  the  Eighteenth  General 
Assembly  (which  is  a  substitute  for  section  4289  of  the  Code 
of  1873)  provides  that,  when  an  indictment  is  found  on  the 
minutes  of  evidence  of  witnesses  before  the  committing  mag- 
istrate, a  brief  minute  of  such  evidence  shall  be  written  out 
and  returned  by  the  grand  jury  with  the  indictment.  Sec- 
tion 4275  provides  that  a  like  minute  of  the  testimony  of 
witnesses  who  have  been  examined  before  the  grand  jury 
shall  be  returned  with  the  indictment.  And  section  4292 
provides  that  these  minutes  shall  be  filed  by  the  clerk  ^ 
of  the  court,  and  shall  remain  in  his  office  as  a  record. 
And  the  state  is  entitled  on  the  trial  to  examine  any  wit- 
ness in  support  of  the  indictment  who  was  examined  either 
before  the  grand  jury  or  the  committing  magistrate,  and 
whose  evidence  was  considered  by  the  grand  jury  in  finding 
the  indictment,  and  a  minute  thereof  returned  to  the  court 
with  the  indictment. 

When  the  grand  jury  returned  the  indictment  and  the 
minutes  of  the  evidence,  and  these  were  filed,  the  record  thus 
made  became  the  legal  evidence  as  to  the  testimony  on 
which  they  acted  in  finding  the  indictment.  It  showed  that 
the  indictment  was  found  on  the  minutes  of  evidence  taken 
before  a  committing  magistrate.  When  the  grand  jury  return 
an  indictment,  the  law  presumes  that  they  had  before  them 
sufficient  legal  evidence  to  warrant  them  in  finding  it.     There 


Digitized  by  VjOOQlC 


748  •      SUPREME  COtTRT  OF  IOWA, 

The  State  t.  Kepper. 

is  a  presamption  also  that  everything  was  done  in  the  coorse 
of  the  investigation  which  the  law  directs  the  grand  jnrj  to 
do  before  finding  an  indictment  If  witnesses  are  prodaoed 
before  it  for  examination,  the  law  requires  that  their  testi- 
mony shall  be  given  under  the  sanction  of  an  oath,  and,  when 
the  grand  jury  have  returned  a  minute  of  the  testimony  of 
witnesses  examined  before  them,  the  presumption  is  that  the 
witnesses  were  sworn  and  gave  their  testimony  under  oath. 

Before  finding  an  indictment  on  the  minutes  of  evidence 
before  the  committing  magistrate,  they  were  necessarily 
required  to  ascertain  whether  they  had  before  them  a  true 
minute  of  the  evidence  given  by  the  witnesses  who  were 
examined  on  the  preliminary  examination.  If  the  certificate 
prescribed  by  section  4242,  had  been  attached  to  the  minotes, 
this  would  have  been  competent  and  sufficient  evidence  of 
the  fact. 

In  the  absence  of  such  certificate,  however,  they  were  not 
precluded  from  all  inquiry  on  the  subject  The  fact  might 
be  proven  by  other  evidence,  and,  as  they  acted  in  finding  the 
indictment  on  the  paper  which  they  had  before  them,  the 
presumption  is  that  they  ascertained  by  satisfactory  and  com- 
petent evidence,  before  taking  such  action,  that  it  was  a  true 
minute  of  the  evidence  of  the  witnesses  before  the  commit- 
ting magistrate.  Upon  the  presumptions  arising  from  the 
record,  the  state  was  entitled  to  examine  the  witnesses 
objected  to  in  support  of  the  indictment 

II.  Defendant  is  accused,  in  the  indictment,  of  breaking 
and  entering  the  dwelling  hoase  of  Albert  Johnson,  in  the 
night-time,  with  intent  to  commit  the  crime  of  assault  and 
battery.  The  evidence  shows  that  on  the  night  in  ques- 
tion some  person  went  to  the  house  of  Johnson,  after  he  and 
his  wife  had  retired,  and,  waking  them,  asked  to  be  permitted 
to  come  into  the  house  and  stay  until  morning.  Johnson 
arose  and  opened  the  door,  and  the  person  came  into  the 
house,  and,  as  Johnson  turned  to  go  into  an  adjoining  room 
to  get  a  lamp  which  was  burning,  but  turned  down  low,  he 
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Struck  him  with  a  club  on  the  head,  the  blow  rendering  him 
unconscious.  At  this,  Mrs.  Johnson  arose  and  got  the  lamp 
and,  turning  it  up,  went  with  it  into  the  room  where  her  hus- 
band was.  The  person  who  had  come  into  the  house  imme- 
diately attacked  her  and  struck  her  a  blow  with  the  club, 
but  she  seized  hold  of  it  and  succeeded  in  taking  it  from 
him,  when  he  immediately  left  the  house.  Johnson  testified 
that  he  recognized  defendant  as  the  person  who  spoke  to  him 
from  the  outside  of  the  house,  by  his  voice,  and  Mrs.  John- 
son testified  that  she  saw  the  person  who  came  into  the 
house,  by  the  light  of  the  lamp,  and  that  she  knew  it  was 
defendant.  Both  witnesses  were  permitted,  against  defendant's 
objection,  to  testify  that  the  person,  while  outside  of  the 
house,  in  answer  to  the  question  of  Johnson,  <•  Is  that  you, 
Kepper?"  replied,  »<  You  bet." 

It  is  very  clear,  we  think,  that  the  whole  of  the  conversa- 
tion between  Johnson  and  the  person  outside  of  the  house 
was  admissible  as  constituting  part  of  the  res  gesta.  It 
tended  to  show  that  Johnson  was  induced  by  fraud  to  open 
the  door  of  the  house  and  permit  the  person  to  enter  it. 
This  is  not  denied  by  counsel  for  defendant,  but  their  com- 
plaint is  that  this  statement  was  permitted  to  go  to  the  jury 
as  evidence  to  identify  defendant  as  the  person  who  made  it. 

It  is  true  that  the  statement  was  admitted  without  limita- 
tion. The  jury  were  not  told  that  they  could  not  consider  it 
in  determining  whether  defendant  was  the  person  who  com- 
mitted the  crime. 

But,  in  our  opinion,  this  omission  affords  defendant  no 
ground  of  complaint.  If  this  statement  had  been  the  only 
evidence  which  tended  to  identify  defendant  as  the  person 
who  committed  the  crime,  the  jury  clearly  would  not  have 
been  warranted  in  convicting  him.  But,  as  stated  above, 
both  Johnson  and  his  wife  testified  that  he  was  the  person  who 
entered  their  house  on  the  night  in  question.  And  there  are 
circumstances  proven  by  the  testimony  of  other  witnesses, 
which  tend  strongly  to  identify  him  as  the  criminal.     And, 
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we  think,  the  fact  that  the  person  who  committed  the  crime 
stated  before  entering  the  house  that  he  was  Kepper,  might 
property  be  considered  by  the  jury,  in  connection  with  the 
other  circumstances  proven,  in  determining  the  question  of 
identity. 

III.  The  court  permitted  the  state  to  introduce  evidence 
tending  to  prove  that  defendant  knew  that  Johnson  had  a 
sum  of  money  in  his  house  at  the  time  the  oflTense  was  com- 
mitted. Tiie  objection  urged  against  the  admission  of  this 
testimony  is  that  it  is  not  relevant  to  any  issue  in  the  case. 
It  must  be  admitted  that  the  evidence  did  not  tend  to  prove 
either  the  breaking  and  entry  of  the  building,  or  the  intent 
alleged  in  the  indictment.  The  averment  in  the  indictment 
is  that  the  building  was  broken  and  entered  with  intent  to 
commit  an  assault  and  battery,  and  the  evidence  shows  that 
the  person  who  committed  the  crime  went  into  the  building 
armed  with  a  club,  and  committed  an  assault  and  battery  on 
both  Johnson  and  his  wife.  This  shows  clearly  enough  that 
he  had  it  in  mind  when  he  entered  the  building  to  commit 
that  crime.  But  it  is  not  reasonable  to  presume  that  this 
was  the  only  intent  with  which  he  entered  the  house.  The 
circumstances  show  very  clearly,  we  think,  that  the  principal 
intent  with  which  the  building  was  entered  was  to  commit 
the  crime  of  larceny  or  robbery.  The  fact,  then,  that  defend- 
ant knew  that  there  was  money  in  the  house,  was  a  proper 
circumstance  to  be  considered  by  the  jury  in  determining 
whether  he  is  the  person  who  broke  and  entered  it.  And 
when  the  fact  that  the  particular  crime  charged  in  the  indict- 
ment is  proven,  evidence  which  tends  to  identify  the  defend- 
ant as  the  person  who  committed  it  is  relevant  to  the  issue, 
and  is  admissible  even,  though  it  tends  also  to  prove  the  com- 
mission of  a  distinct  crime  from  that  charged  in  the  indict- 
ment, or  a  different  motive  from  that  alleged. 

We  have  found  no  error  in  the  record  on  which  the  judg- 
ment ought  to  be  reversed,  and  it  is  accordingly 

jAjfiriced. 
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Varnum  v.  Leek.  •  l^-!^l 

1.  Tenants  in  Common:  kiqht  op  occupancy:  liability  to 
account:  action  in  partition:  reobiybr.  It  is  the  right  of  a  ten- 
ant in  common  to  occupy  the  common  property,  and  such  occupancy 
alone  does  not  render  him  liable  for  rent.  But  if  the  occupying?  tenant 
should  refuse  to  allow  his  co-tenant  to  occupy  with  him,  such  refusal  might 
be  deemed  an  ouster,  and  in  that  case  the  occupying  tenant  may  be  held 
liable  to  account  It  follows  that,  where  the  tenant  in  possession  is 
occupying  under  such  circumstances  that  he  is  not  liable  to  account,  such 
mere  occupancy  affords  no  ground  for  the  appointment  of  a  receiver, 
pending  an  action  for  partition. 

Appeal  from  Poweshiek  District  Court. 

Wednesday,   April  22. 

Action  for  a  partition  of  real  estate.  The  plaintiff,  after 
the  action  was  brought,  applied  for  the  appointment  of  a 
receiver.  The  court  refused  the  application.  From  the  order 
the  plaintiff  appeals.  ^ 

Winslow  c&  Vamuniy  for  appellant. 

U.  F,  Garretson  and  Z.  C.  Blaiichardy  for  appellee. 

Adams,  J. — "Whether  an  appeal  lies  from  a  refusal  to 
appoint  a  receiver,  or  whether,  in  case  it  lies,  we  should  be 
justified  in  reversing,  in  the  absence  of  a  showing  of  abuse 
of  discretion,  we  need  not  determine.  It  appears  to  ns  that 
no  proper  ground  was  shown  for  the  appointment  of  a  receiver, 
and  that  in  no  view  could  the  refusal  be  held  to  be  error. 
Tlie  application  for  a  receiver  was  submitted  upon  the  plead- 
ings, which  consisted  of  the  plaintiff's  original  petition,  the 
defendant's  answer  thereto,  and  the  plaintiff's  petition  for  a 
receiver.  In  the  original  petition,  the  plaintiff  averred  that 
he  was  the  owner  of  an  undivided  nineteen-twentieths  of  the 
land,  and  the  defendant  of  an  undivided  one-twentieth.  The 
defendant  denied  that  the  plaintiff  was  the  owner  of  an  undi- 
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vided  nineteen-twentieths  and  averred  that  he  was  himself  in 
po86essi<^,  under  a  claim  of  right,  and  bad  made  valuable  and 
permanent  improvements.  The  plaintiff,  in  his  petition  fora 
receiver,  averred  that  he  himself  was  not  in  possession,  and 
that  the  defendant,  in  his  answer,  claimed  to  be  in  possession, 
and  would,  if  a  receiver  should  not  be  appointed,  receive  and 
convert  to  his  own  use  all  the  rents  and  profits,  and  deprive 
the  plaintiff  of  nineteen-twentieths  thereof. 

There  is  no  averment  that  the  property  has  been  leased,  or 
that  the  defendant  is  collecting  rents.  The  most  that  we 
can  infer  is  that  the  defendant  is  occupying  the  property. 
The  plaintiff's  theory,  indeed,  is  that  the  defendant  is  occn- 
pying  the  property,  and  he  bases  his  right  to  a  receiver  npon 
the  ground  that  the  defendant  is  occnpying  and  paying  noth- 
ing for  the  use,  and  under  such  circumstances  that  he  cannot 
be  made  to  pay  for  the  use.  He  shows  that  he  seeks  the 
appointment  oi  a  receiver  as  a  mode  of  divesting  the  defend- 
ant of  possession,  and  of  making  the  use  of  the  property  avail- 
able to  tlie  plaintiff.  • 

The  provision  of  the  Code  in  respect  to  the  appointment 
of  a  receiver  is  in  these  words:  "  On  the  petition  ot  either 
party  to  a  civil  action  or  proceeding,  wherein  he  shows  that 
he  has  a  probable  right  to  or  interest  in  any  property  which 
is  the  subject  of  controversy,  and  that  such  property,  or  its 
rents  or  profits,  are  in  danger  of  being  lost,  or  materially 
injured  or  impaired,  and  on  such  notice  to  the  adverse  party 
as  the  court  or  judge  shall  prescribe,  the  court,  or,  in  vaca- 
tion, the  judge  thereof,  if  satisfied  that  the  interest  of  one  or 
both  parties  will  be  thereby  promoted,  and  the  substantial 
rights  of  neither  party  unduly  infringed,  may  appoint  a 
receiver,"  etc.     Section  2903. 

It  is  the  right  of  a  tenant  in  common  to  occupy  the  com- 
mon property,  and  such  occupancy  alone  does  not  render  him 
liable  for  rent.  Such  liability,  if  it  existed,  would  tend  to 
deter  each  tenant  in  common  from  occupying,  and  roig^^ 
keep  the  property  vacant.     Austin  v.  Barrett^  44  Iowa,  488; 
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Reynolds  v.  Wilmeth^  45  Id.,  693;  Isrealv,  Isreal^  30  Md., 
120.  If  the  occupying  tenant  should  refuse  to  allow  his 
co-tenant  to  occupy  with  him,  such  refusal  might  be  deemed 
an  ouster;  {Noble  v.  McFarland^  51  111.,  226;)  and  in  case 
of  an  ouster  the  occupying  tenant  may  be  held  liable  to 
account.  Sears  v.  SelleWy  28  Iowa,  501.  If,  in  the  case  at 
bar,  the  defendant  is  occupying  under  such  circumstances 
that  he  is  not  liable  to  account,  it  follows  that  he  has  done 
no  wrong,  and  such  mere  occupancy  does  not  afford  a  ground 
for  the  appointment  of  a  receiver.  If  it  were  otherwise,  it 
would  follow  that  whenever  a  tenant  in  common  enters  upon 
the  common  property  his  co-tenant  might  have  a  receiver. 

We  do  not  say  that  there  might  not  be  a  case  where  a  tenant 
in  common  out  of  possession  would  be  entitled  to  a  receiver. 
Perhaps  he  would  be  if  the  occupying  tenant  was  occupying 
under  such  circumstances  that  he  was  liable  to  account,  and 
was  at  the  same  time  irresponsible.  But  no  such  case  is 
shown,  nor  is  it  so  claimed  in  argument. 

It  is  true,  the  plaintiff,  in  his  petition  for  a  receiver,  aver- 
red that  the  defendant  would  deprive  him  of  his  share  of  the 
profits.  But  he  averred  no  fact  from  which  the  court  could 
be  satisfied  that  anything  would  be  lost  to  the  plaintiff  to  which 
be  was  legally  entitled.  The  plaintiff  himself  does  not  con- 
tend that  he  did.  He  sought  a  receiver,  as  he  shows  in  argu- 
ment, as  a  mode  of  reaching  that  to  which  he  would  not 
otherwise  be  legally  entitled.  It  was  a  device  to  circumvent 
the  operation  of  an  acknowledged  rule  of  law. 

Affirmed. 
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Oappeb  V.  Sibley  bt  al. 

iroait  Court:  probate  business:  must  bb  traits  acted  withi5 
THE  COUNTY.  Under  section  2313  of  the  Code,  the  circuit  court  has  no 
authority  to  hear  and  determine  a  matter  in  probate  oatside  of  ii^ 
county  where  it  belong,  and  an  order  made  outside  of  sach  county  is 
void.  Casey  v,  Stewart,  60  Iowa,  160,  and  Rogers  v.  Laop^  51  Id.,  41, 
distinguished. 

landlord  and  Tenant:  possession  under  void  lsasb:  liabiutt 
FOR  RENT  reserved.  A  lessoe  of  land  for  coal-minini^  purpose  ander 
a  lease  which  is  void,  is  not  liable  for  rent,  where  he  has  done  no  mm- 
ing,  although  he  may  have  enjoyed  undisturbed  possession  of  the  land. 
80  far  as  necessary  for  the  purpose  of  prospecting  for  coal.  FraniiiA 
V.  Twogood,  18  Iowa,  515,  and  Shawhan  v.  Long,  26  Id.,  48S,  distin- 
guished. 

Appeal  from  Mahaska  JDistriot  Court. 

Wednesday,  April  22. 

^.OTioN  upon  a  coal-mining  lease,  to  recover  for  rent  alleged 
3e  due  under  the  same.  There  was  a  trial  to  a  jury,  and 
diet  and  judgment  were  rendered  for  the  plainti£  The 
endants  appeal. 

Tohm,  F.  Laceyy  for  appellants.. 

L.  C.  Blanohard,  for  appellee. 

^lDams,  J. — ^The  lease  in  question  purports  to  be  executed 
the  plaintiff  as  "  executrix  of  the  estate  of  John  Capper, 
:bouit  deceased."  In  her  petition,  she  avers  that  it  was 
ebusiiaess:  executed  "  by  virtue  of  her  authority  as  executrix 
Qsacted  of  her  late  husband,  deceased,  John  Capper,  and 
mty.  the  authority  of  the  circuit  court  of  Mahaska 

mty."  The  defendants  pleaded  a  general  denial.  The 
intiff,  for  the  purpose  of  proving  her  authority  to  execute 
I  lease,  was  allowed  to  introduce  in  evidence,  against  the 
endant's   objection,  the   record   of  the  circuit  court  of 
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Mahaska  county,  showing  an  order  of  the  court  authorizing 
the  executrix  to  execute  the  lease,  which  order  appeared  from 
the  record  to  have  been  made  on  notice  at  Montezuma,  in 
Poweshiek  county.  The  defendants  assign  the  admission  of 
this  evidence  as  error. 

Whether  the  will  of  the  plaintiff's  testate  authorized  her 
to  execute  a  lease  of  the  real  estate  in  question,  does  not 
appear.  Whether  the*  circuit  court  of  Mahaska  county,  in 
the  absence  of  such  provision  in  the  will,  had  jurisdiction  to 
authorize  the  plaintiff  to  execute  the  lease,  admits  of  great 
doubt;  but  we  need  not  determine  the  question.  The  objec- 
tion to  the  evidence,  urged  by  the  appellants,  is  that  the 
record  shows  that  the  order  was  made  outside  of  Mahaska 
county,  and  their  legal  proposition  is  that  the  circuit  court  of 
Mahaska  county  cannot  sit  outside  of  the  county,  and  that 
any  order  made  by  the  court  outside  is  made  without  juris- 
diction, and  is  void.  The  plaintiff,  as  we  understand,  denies 
this  proposition.  She  relies  upon  section  2313  of  the  Code, 
which  is  in  these  words:  "The  court  shall  always  be  open 
for  the  transaction  of  business,  but  the  hearing  of  any.  mat- 
ter requiring  notice  shall  be  had  only  in  term  time,  or  at  such 
time  and  place  as  the  judge  may  appoint."  Her  contention 
is  that  under  this  section  the  judge  may  appoint  any  time 
and  any  place  for  holding  court. 

That  the  judge  was  authorized  to  appoint  any  time  (when 
any  judicial  business  can  be  done)  for  holding  court  for  the 
purpose  of  hearing  the  matter  of  the  application  for  author- 
ity to  execute  the  lease,  is  undoubtedly  true.  But  we  are 
not  able  to  give  the  words  "  any  place,"  as  used  in  the  statute, 
as  broad  a  meaning  as  the  plaintiff  would  put  upon  them. 
The  circuit  court  of  a  given  county  cannot,  we  think,  sit  out- 
side of  the  county.  It  should  not,  it  is  true,  be  regarded  as 
limited  in  its  sittings  to  the  county  seat.  In  Casey  v.  Stew- 
artj  60  Iowa,  160,  an  order  of  the  circuit  court  of  Linn 
county  was  made  at  a  place  other  than  the  county  seat,  and 
the  order  was  sustained.     But  the  place  at  which  the  court 
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sat  was  not  outside  the  county.  The  decision  in  that  case, 
therefore,  does  not  afford  any  substantial  support  to  the  nil- 
ing  in  question. 

It  is  proper,  perhaps,  that  we  should  say  that  in  Rogers  c. 
Loopy  51  Iowa,  41,  it  was  held  by  a  majority  of  this  court 
that  a  justice  of.  the  peace  had  jurisdiction  to  try  and  deter- 
mine a  case  in  a  township  other  than  that  for  which  be  was 
elected;  but  in  that  case  it  was  stipulated  between  the  parties 
that  he  should  hold  his  court  where  he  did,  and  it  was 
thought  that  the  stipulation  had  the  effect  to  confer  jurisdic- 
tion beyond  his  territory.  Whether  the  circuit  court  of 
Mahaska  county  could,  by  stipulation  or  consent  of  parties, 
act  as  a  court  in  another  county,  we  need  not  determine,  as 
the  record  shows  no  such  stipulation  or  consent. 

It  is  said,  however,  by  plaintiff,  that  it  is  not  material 
whether  she,  as  executrix,  had  authority  to  execute  the  lease 
or  not,  because  the  defendants  have  taken  posses- 
^mfteuSnu^  s^^"  ^*  ^^  land,  80  far  as  it  was  necessary  for 
uDrt^oid  mining  purposes,  and  have  prospected  for  coal, 
ty^rxent  '  and  have  not  thus  far  been  prevented  from  exer- 
cising and  enjoying  the  rights  which  they  sup- 
posed that  they  acquired  under  the  lease.  She  cites  and  relies 
upon  Frarvklin  v.  Twogood^  18  Iowa,  515,  and  Shawhan  v. 
Long^  26  Iowa,  488.  In  the  former  case,  it  was  held  that 
where  a  person  executes  a  mortgage  to  a  supposed  corpora- 
tion, he  is  estopped  from  denying  the  fact  of  incorporation. 
In  the  latter  case,  it  was  held  that  a  vendor  who  sells  real 
estate  to  an  executor,  receives  the  purchase  money,  and  exe- 
cutes a  deed  in  accordance  with  the  terms  of  the  contract,  is 
thereby  estopped  from  claiming,  in  an  action  brought  against 
him  for  rents  received  after  the  sale,  that  the  purchase  was 
invalid  because  made  by  the  executor  without  being  author- 
ized by  the  county  court.  But  in  both  cases  the  party  set- 
ting up  the  objection  had  received  the  entire  consideration. 
In  the  case  at  bar,  the  coal,  if  any  could  be  found,  was  yet  to 
be  mined,  and  probably  not  without  a  large  previous  outlay. 
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Capper  v.  Sibley  et  al. 

If  the  lease  had  no  validity,  snch  outlay  could  not  be  made  with 
safety.  We  do  not  think  that  the  plaintiff  can  properly  say 
that  it  is  immaterial  whether  the  lease  was  valid  or  not. 

In  our  opinion  the  court  erred  in  allowing  the  record  in 
question  to  be  introduced,  and  the  judgment  must  be 

Bevebsbd. 
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.  ABANDONMENT. 
See  HoMBSTEAD,  1,  2,  4. 

ABSTRACT. 

For  rules  relating  to  the  preparation  and  filing  of  the  abstract  of  the  record 
on  appeals  to  the  supreme  court,  and  instances  of  failure  to  comply  with 
those  rules,  and  the  resulting  consequences,  see  "Appeal "  and  "Prac- 
tice in  Supreme  Court,"  passim, 

ACCORD  AND  SATISFACTION. 

1.  Clatbc  against  county:  aoceptancb  of  part  allowed:  action 
FOR  residue:  when  maintainable:  rule  stated  and  applied. 

See  County,  1. 

ACKNOWLEDGMENT. 

1.  Of  deed  BEFORE  NOTARY  PUBLIC:    OFFICIAL  SIGNATURE  NECESSARY. 

See  Notary  Public. 

ACTION. 

1.  Form  of:  waiver  of  error  by  defendant.    Whore  plaintiff  should 

have  sought  his  remedy  by  an  appeal  from  the  action  of  the  board  of 
equalization,  but,  instead  thereof,  he  prosecuted  his  case  as  an  original 
action,  and  defendant  answered  thereto  as  such,  and  made  no  objection 
to  the  form  of  the  proceedings,  and  was  defeated  in  the  court  oelow, 
held  that  it  could  not  for  the  first  time  in  this  court  be  heard  to  object 
to  the  form  of  the  proceedings.  Babcock  v.  Twp.  Board  of  Equaliza' 
Hon,  110. 

2.  On  INJUNCTION  bond:  when  it  accrues.    See  Injunction,  4. 

3.  On  cross-bill  BY  defendant  against  co-defendant:  notice  nec- 

essary to  jurisdiction.    See  Jurisdiction,  1. 

4.  Cause  of  action  under  laws  of  sister  state:  action  in  this 

htate.    See  Jurisdiction,  3.  • 

5.  By  one  for  benefit  of  many.    See  Parties  to  Actions,  1. 

6.  Right  to  disboss  without  prejudice.    See  Practice,  9, 

7.  To  enforce  lien  on  real  estate:   kind  of  proceedings.    See 

Practice,  10. 

8.  For  personal  injuries.    See  Cities  and  Towns,  3;  Master  and  Ser« 

vant,  1,  2;  Railroads,  passim. 
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9.  Bt  public  SCHOOIi-TBACHBB  FOB  WBONGFUIi  DI8CHAHGE.      See  Poblic 

bchools,  1,  2. 

10.  For  malicious  probbcution:  when  bight  of  aocbusb.     Sec  Mali- 

cious Prosecation. 

ADMINISTBATOE. 
See  Estates  of  Dbcedbhtb. 

AD  QUOD  DAMNUM. 
See  Emineht  Domain. 

ADVERSE  POSSESSION. 
1.  As  BASIS  OF  TITLE  TO  LAND.    See  Statute  of  limitations,  1;  Utie,  2. 

AFFIDAVIT. 

1.  POWBB  OF  JUSTICE  OF  PEACE  TO  COMPEL  UNDER  CODE,  §  §3962,  3963: 

EXTENT  OF  POWER:  PUNISHMENT  FOR  CONTEMPT.  See  Habeas  Cor- 
pus, 2. 

AGENCY  AND  AGENT. 

See  Principal  and  Agent. 

AGREEMENT. 

See  Contract. 

ALIMONY. 

1.  Contract  for  in  view  of  ditorce:  yaliditt  of:  code,  §  2203.    See 
Divorce,  1. 

AMENDMENT. 
1.  Of  abstract  on  appeal.    See  Practice  in  Supreme  Court,  9, 10. 

ANIMALS  AT  LARGE. 
1.  Releasing  swine  from  distraint.    See  Criminal  Law,  24. 

APPEAL. 

1.  To  supreme  court:  sufficiency  of  abstract.    An  abstract  which 

recites  that  it  is  an  abstract  of  all  the  evidenoe,  and  that,  within  the 
time  fixed  by  the  court,  the  appellant  filed  his  bill  of  exceptions,  **  em- 
bracing all  the  foregroing  testimony  and  record,'*  is  sufficient,  without 
stating  that  the  bill  of  exceptions  was  properly  authenticated  when  it 
was  filedi  for  that  will  be  presumed.    Deere  <t  Co.  r.  Needles^  101. 

2.  To  SUPREME  court:  amount  involyed:  jurisdiction  the  rule.    In 

order  to  deprive  this  court  of  the  jurisdiction  of  an  appeal,  on  the 
ground  that  the  amount  involved  does  not  exceed  $100,  that  fact  must 
affirmatively  appear  from  the  pleadings.  Code,  §  3163.  Babcock  r. 
Ttrp.  Board  of  Eqtmlization,  110. 

3.  To  SUPREME  court:  record,    a  notice  of  4  claim  for  an  attorney *s  lien 

is  no  part  of  the  record  as  between  plaintiff  and  defendant,  and  shoald 
not  be  embodied  in  the  abstract  on  appeal.    Rogers  v.  Winch,  168. 
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4.  To  SUPREMR  court:  NO  JURISDICTION  WHBRE  NO  JUDGMENT  SHOWN. 

This  court  bas  no  jurisdiction  to  decide  questions,  even  with  the  consent 
of  parties,  where  the  record  fails  to  ahowthata  judprnaent  w«is  rendered 
below  from  which  an  appeal  has  been  taken.  IVardett  Mitchell  dt 
Olessner  v,  Schwartz,  170. 

5.  To  suFRBME  court:  trial  db  novo:  rights  op  party  not  appeal- 

ing. On  appeal  to  the  supreme  court,  even  when  the  case  is  triable  de 
novo,  a  party  who  does  not  appeal  from  the  judj? ment  below  cannot  have 
any  more  favorable  judg^nent  in  thifl  court,  though  it  appears  from  the 
record  that  lie  was  entitled  to  a  better  judgment  in  the  court  below. 
Frost  V.  Parker,  178. 

6.  To  SUPREME  court:  pacts  not  warranting:  allowance  to  re- 

ceiver. Where  the  court,  by  agreement  of  the  parties,  bad  made  an 
allowance  of  compensation  to  a  receiver,  but  no  appeal  was  taken  from 
the  order  of  allowance,  and,  more  than  six  months  atlter  the  order  was 
made,  one  of  the  parties  moved  the  court  to  set  aside  and  vacate  the 
order,  which  motion  the  court  overruled,  held  that,  while  the  allowance 
was  excessive,  yet  the  remedy  for  the  one  aggrieved  thereby  was  by 
appealing  from  the  order  of  allowance  within  the  time  prescribed  by 
statute,  and  that  no  appeal  to  this  court  from  the  order  overruling  the 
motion  to  vacate  could  be  entertained.  Russell  v.  First  Nat.  Bank  of 
Red  Oak,  242. 

7.  To  SUPREME  COURT :  AMOUNT  IN  CONTROVERSY :  JURISDICTION.      Where 

the  petition  claimed  less  than  $100,  and  the  answer  alleged  payment  of 
more  than  $100,  but  did  not  set  up  a  counter-claim,  nor  ask  judgment 
against  plamtiff  for  any  balance,  the  amount  in  controversy  was  less 
than  <^100;  and  this  court  has  no  jurisdiction  to  entertain  an  appeal  in 
such  case,  without  the  certifi(*ate  of  the  trial  judge  reauired  by  §  817^^ 
of  the  Code,  even  though  the  case  was  tried  below,  ana  is  presented  in 
this  court,  on  the  theory  that  the  answer  did  plead  a  counter-claim. 
KuHz  dt  Bittinger  v,  Hoffman^  260. 

8.  :  — [ — :  COUNTER-CLAIM  ABANDONED.    In  the  case  above  stated, 

even  if  it  were  admitted  that  the  answer  pleaded  a  counter-claim 
for  more  than  $100.  yet,  if  defendant  failed  to  support  it  by  any  evidence, 
he  thereby  abandonded  it,  and  the  amount  claimed  therein  could  no 
longer  be  said  to  be  **  in  controversy,'*  within  the  meaning  of  §  3173  of 
the  Code.    Id, 

9.  To  SUPREME  court:  trial  db  novo:  summary  proceedings.    This 

court  has  no  jurisdiction  to  try  de  novo  a  cause  prosecuted  by  summary 
proceedings.    Brett  v,  Myers,  274. 

10.  To  SUPREME  COURT :  CRIMINAL  CASE :  DEPiciENT  RECORD.    The  record 

in  this  case  showing  no  notice  of  an  appeal,  and  being  otherwise  defect- 
ive, the  judgment  of  conviction  for  manslaughter  cannot  be  disturbed. 
State  V.  Leslie,  ii05. 

11.  To  SUPREME  court:  from  order  op  CONTINUANCE.    An  appeal  does 

not  lie  from  an  order  of  continuance,  it  not  being  a  final  order.  Jaffray 
db  Co.  V,  Thompson,  323. 

12.  Prom  justice's  court:  amount  in  controversy:  jurisdiction. 
Where  plaintiff  sued  in  justice's  court  for  $40,  and  judgment  was  ren- 
dered in  his  favor  for  $24,  and  the  defendant  appealed,  held  that  the 
amount  in  controversy  was  $40,  and  not  $24,  and  that,  therefore,  the 
circuit  court  had  jurisdiction  to  entertain  the  appeal,  under  §  8575  of 
McClain's  Statutes,  (Laws  of  1880,  Chapter  168,)  and  it  was  error  to 
dismiss  it.    Lundak  v.  Chicago  dt  N,  W,  R\v  Co.,  478. 

13.  From  justice's  court:   jurisdiction  op  circuit  court:   amount 

in  contkoversy.    a  cause  appealed  from  a  justice's  court  stands  in  the 
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circuit  conrk,  as  to  the  amount  in  controversy,  just  as  it  did  in  the  jostace^s 
court,  (Code,  «^  3590).  So,  where  the  action  was  for  $24.50,  and  there  was  a 
counter-claim  for  $30,  and  upon  trial  the  only  jadf^rn^ent  rendered  by  the 
justice  was  against  plaintiff  for  costs,  from  which  he  appealed,  held  that 
the  amount  in  controversy  was  that  shown  by  the  pleadings,  and  not 
the  amount  of  the  jud^rment,  and  that,  the  amount  in  controversy  being 
more  than  $25,  the  circuit  court  had  jurisdiction  of  the  appeal,  nnder  | 
3575  of  the  Code.    Perry  v.  Conger  db  Norrie^  588. 

14.  To   BUPREMB  court:  FROM   ORDER  DISMISSING   PKTTrrOir    FOR  COM- 
MISSION TO  ESTABLISH  BOUNDARIES.    See  Boundaries,!. 

15.  To  SUPREME  court:  amount  in  controversy:  JURISDICTION.      See 

Supreme  Court,  1,  2. 

16.  For  practicb  on  appeal.    See  Practice  in  Supreme  Court. 

ARGUMENT. 

1.  Argument  to  jury  not  warranted  by  etidbnob:  in8TBUCTioh  to 
obviate  prejudice.    See  Instructions,  6. 

ARREST. 
1.  Right  of  officer  to  search  prisoner.    See  Attachment,  1,  2. 

ARSON. 

1.  E7IDENCB  OONNBCTING  DEFENDANT  WITH  CRIME.     See  ClimiluU   Lew. 

37,38. 

ASSAULT. 
See  Criminal  Law,  29,  30, 31, 32. 

ASSESSMENT. 

See  Taxation,  1,  4. 

Tax  Sale  and  Deed,  10,  11. 

ASSIGNMENT. 

1.  Of  patent-right  deed:  parol  to  show  intention  of  parties. 
See  Evidence,  20. 

ATTACHMENT. 

1.  Of  property  taken  from  person  of  prisoner:  officbr*8  right  to 

SEARCH  AND  TO  RETAIN  PROPERTY.  An  officer  making  an  arrest,  or  a 
jailor  upon  committing  a  person  to  jail,  may  search  him,  and  take  ftom 
him  not  only  all  offensive  weai)on8,  but  also  all  other  property  which 
might  be  used  by  him  in  effecting  an  escape.  But  where  the  sheriff 
upon  committing  the  defendant  to  jail  took  from  his  person  two  watches 
and  some  money,  which  were  in  no  way  connected  with  the  crime  with 
which  he  was  charged,  and  which  could  not  be  used  as  evidence  in  the 
prosecution,  it  was  his  duty  to  return  them,  and  while  he  retained  them 
his  possession  was  that  of  the  prisoner,  and  they  were  no  more  sulo'ect 
to  attachment  in  an  action  against  the  prisoner  than  if  they  had  been  in 
his  pockels.  Reifsnyder  v.  Lee,  4i  Iowa,  101,  distinguished.  Commer' 
cial  Exchange  Bank  v,  McLeod,  665. 

2.  -:  CONSENT  OF  PRISONER  TO  SEARCH:  FACTS  NOT  AMOUNTING  TO. 

In  such  acase,  the  consent  of  the  prisoner  to  the  search  and  to  the  taking 
of  the  property  by  the  officer  cannot  be  inferred  from  the  fact  thai  he 
made  no  resistence  thereto.    Id. 
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3.  AXJTHORITT  OP  ATT0R2TBT  TO  DIRECT:  LIABILITY  OF  CLIENT  FORTRBS' 

PASS.    See  Attorney  at  Law,  3. 

4.  Op  STOCK  OF  goods:  cross-action  for  loss  of  good- will:  recovery 

DENIED.    See  Contract,  13. 

5.  Writ  FROM  federal  court:  trespass  in  levy:  recovery  for  in 

state  courts  :  conflicting  decisions.    See  Judgment  and  Decree,  8. 

6.  By  garnishicent.    See  Garnishment. 

ATTORNEY  AND  CLIENT. 
See  Attorney  at  Law,  1,  3. 

ATTORNEY  AT  LAW. 

1.  Delegation  of  authority  to  another  attorney:  liability  of 

CLIENT  FOR  COSTS.    Where  one  employs  an  attorney  to  make  a  collec- 
tion, and  the  attorney  tarns  over  the  business  to  another  attorney,  who  . 
makes  costs  in  the  attempt  to  collect  the  claim,  Jield  that  the  client  is 
not  liable  for  such  costs, — the  attorney  employed  by  him  having  no 
power  to  delegate  his  authority  to  another.    Antrohua  v.  Sherman^  230. 

2.  Defense  of   pauper  CEnoNAL:    compensation:   recovery   of 

county:  affidavit.  An  attorney  at  law  who  has  defended  a  pauper 
criminal,  under  appointment  of  the  court,  is  not  entitled  to  the  compen- 
sation provided  by  law  (Code,  §§  3829,  38:30)  **  until  he  files  his  affi- 
davit that  he  has  not  directly  nor  indirectly  received  anv  compensation 
for  such  services  from  any  source.*'  See  Code,  §  3831.  An  affidavit 
attached  to  the  account,  as  presented  to  the  board  of  supervisors,  that  it 
is  just  and  true,  and  wholly  unpaid,  is  not  sufficient.  Ryce  v,  Mitchell 
County^  447.  • 

3.  AXTTHORITY  TO  ORDER  attachment:  TRESPASS:  LIABILITY  OF  CLIENTS. 

Where  a  petition  in  attachment  was  sifirned  by  defendants'  attorney  and 
sworn  to  by  one  of  defendants,  and  the  attorney  ordered  the  levy  of  the 
wht,  and  they  took  jud^^ent  asrainst  the  defendants  in  attachment  and 
procured  an  order  for  the  sale  of  the  attached  property,  and  it  was  sold 
pursuant  to  such  order,  held  that  the  authority  of  the  attorney  to  direct 
the  levy,  or  a  subsequent  ratification  of  his  act,  must  be  presumed,  and 
that,  if  a  trespass  was  committed  by  such  levy,  defendants  were  liable 
therefor.    Meyer  dt  Bro.  v.  Gage  Bros,  dt  Co,,  606. 

See  Attorney's  Fees. 
ATTORNEY'S  FEES. 

1.  For  DEFENSE  OF  PAUPER  CRIMINAL:  CONDITIONS  OF  RECOVERY  FROM 

COUNTY.    See  Attorney  at  Law,  2. 

2.  Husband  must  pay  fees  of  wife's  attorney  in  action  fob 

DIVORCE,  though  DISMISSED.    See  Divorce,  2. 

BASTARDY. 

1.  Unchaste  CONDUCT  and  motive  of  complainant:  evidence.  In  a 
bastardy  proceedingr*  especially  where  the  complainant  claims  to  have 
been  ravished,  where  the  only  question  is  that  A  paternity,  and  the  cir- 
cumstances are  such  as  not  to  preclude  the  possibuity  that  one  other  than 
.the  defendant  may  be  the  father  of  the  child,  it  is  proper  to  show  the 
unchaste  conduct  of  the  woman  with  such  other  person,  and  that,  on 
account  of  such  conduct,  trouble  arose  between  her  and  the  family  of  the 
defendant,  thus  showing  a  motive  on  her  part  for  falsely  charging  the 
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defendant;  and  the  qnestions  asked  defendant  as  a  witness  in  this  case 
(see  opinion)  should,  accordingly  have  been  allowed.  State  r.  Karcer, 
53. 

2.  Evidence  of  patbrnitt  of  formbr  bastard  CHn^o.  In  an  actioo 
for  bastardy,  where  the  complainant  has  been  guilty  of  illicit  intercoarse 
with  a  man  other  than  the  defendant,  it  is  competent  to  show  such  faet 
as  a  circnmstance  to  be  nsed  in  corroboration  of  the  defendant;  and  thi^ 
fact  may  become  very  important,  if  it  is  shown  who  the  other  man  was,  and 
that  his  intimacies  and  opportunities  contkmed  until  after  the  child  in 
question  was  bcj^otten.  And  so,  where  the  complainant  was  the  mother 
of  another  bastard  child,  born  some  fourteen  months  prior  to  the  one  in 
question,  it  was  competent,  under  the  facts  of  this  case,  (see  opinion,)  to 
ask  her,  when  on  the  stand,  who  the  father  of  the  first  child  was.  St^e 
r.  Woodicorth,  141. 

BILL  OF  EXCEPnONS. 

1.  Authentication  BEFORB  FiLiNo:  prbsuicption.    See  Appeal,  1. 

2.  Not  nboessart  to  make  instructions  fart  of  record.    See  Prac- 

tice, 4. 

BILLS  AND  NOTES. 
See  Promibsort  Note. 

BOARD  OF  EQUALIZATION. 
1.  Remedt  FOR  ERROR  BT.    See  Action,  1. 

BOARD  OF  SUPERVISORS. 

1.  Awaiting  printing  to  newspapers:  irreoularitt:  ihjunctios. 
A  board  of  supervisors  has  power  to  award  the  printing  required  under 
§  807  of  the  (jode  to  the  two  newspapers  having  the  largest  circulation 
m  the  county,  at  833^  cents  per  square,  and  to  designate  two  newspapers 
to  do  the  prmting  required  by  §  804,  at  a  rate  not  exceeding  01.00  per 
square.  But  where  all  the  said  printing  was  awarded  to  the  two  news- 
papers having  the  largest  circulation,  at  33)^  cents  per  sqaare,  and  to 
two  other  newspapers,  at  29  2-9  cents  per  square,  held  that  the  acdos 
was,  at  most,  irregular,  and  that,  since  the  whole  expense  soincorredwu 
less  than  the  board  was  authorized  to  pay  for  such  printing,  a  tax-(^yer 
had  no  ground  on  which  to  maintain  an  action  to  eigoin  the  sapervisors 
from  carrying  the  award  into  efifect    Sperrg  v,  Kretchner,  525. 

BOND. 
See  Estates  of  Decedents,  4, 6. 
Guardian  and  Ward,  1,2, 3. 

BOUNDARIES. 

1.  Petition  for  commission  to  establish:  jurisdiotioh  of  court: 
dismission  of  petition:  appeal:  res  adjudicata.  Upon  the  hear- 
ing of  a  petition  to  appoint  a  commission  to  establish  a  boundary  lino, 
under  chapter  8,  Laws  of  1874,  (McClain's  St.,  p.  862,)  the  court  has 
jurisdiction  to  look  into  the  nature  of  the  controversy,  and  to  dismiss  the 
petition,  if  the  controversy  does  not  appear  to  be  such  as  to  justify  the 
appointment  of  a  commission .  From  such  order  of  dismission  an  appeal 
would  lie,  but  while  the  order  stands  it  is  an  adjudication  of  the  matter 
as  between  the  parties,  and  bars  the  plaintiff  from  maintaining  another 
action  against  the  same  defendants  for  the  same  purpose.  Smith  r. 
Scoles,  783. 
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2.  :  WHAT  IT  SHOULD  STATE:  PRACTICE.    The  petition  in  such  a  case 

should  state  the  facts  in  dispute  sufficiently  to  enable  the  court  to  deter- 
mine the  nature  of  the  controversy.  Failing  to  do  so,  it  would  be  sub- 
ject to  a  motion  for  a  more  specific  statement.    Id. 

3.  Commission  to  establish:  office  of.    Such  a  commission  has  its 

proper  place  where  a  boundary,  as  called  for  by  the  deeds  under  which 
the  parties  hold,  is  to  be  discovered  by  the  application  in  the  field  of  the 
technical  knowledge  and  practice  of  surveving.  and  where  each  party's 
claim  is  supposed  to  be  conditioned  upon  the  discovery  of  the  boundary. 
Where  the  oispute  turns  upon  some  other  question  of  fact,  as  that  of 
adverse  possession,  or  upon  a  point  of  law,  a  commission  should  not  be 
appointed.    See  Gates  v.  Brooks,  59  Iowa,  514.    Id. 

4.  Division  line  agbbbo  on  :  title  bt  adybbse  possession.  See  Title,  2. 

,  BURGLARY. 

1.  Evidence  of  idenitt.    See  Criminal  Law,  44,  45. 

CARRIERS. 
See  Railroads,  2,  27. 

CASES  IN  IOWA  REPORTS  .CITED,  FOLLOWED,  ETC. 

[The  flgures  immedlAtely  following  the  title  of  the  case  show  the  Tohime  and  page  of^the 
Iowa  Beporta  where  the  case  is  found;  the  words  in  Boman  type  indicate  the  snbjeot 
under  consideration,  and  ttie  flgures  following  refer  to  the  page  in  tliis  volume  wtiere  the 
dtation  is  made.] 


Adams  County  f>.  Burlington  A  X.  R.  R*y 
Co.,  56,  94.  Practioe  in  Supreme  Court ; 
Stare  decisis,  69. 

Albin  tJ.  Board  of  Directors,  etc.,  58,  77. 
Mandamus:  Discretion,  33U  et  seq* 

Alien  f.  Loring,  3i,  499.  Attachment:  Yen- 
dor's  lien:  Precedence,  282. 

Allison  V.  Vaughn,  40,  421.  Sale  without 
warranty:  Liability  of  vendee,  894. 

Alsberg  v.  Latta,  30,  412.  Stoppage  in 
transitu,  129. 

Aultman  v.  Theirer^  34,  272.  Breach  of 
warranty:  Bemedy,  360,  895. 

Austin  V.  Barrett,  44. 488.  Tenancy  in  com- 
mon :  Bight  of  occupancy,  752. 

Bailey  «.  Harris,  8,  881.    Conditional  sale 

of  chattels,  127. 
Baksr  V.  Bryan,  64, 661.    Contract:  Action 

by  beneficiary,  681. 
Baker  v.  Hall,  16, 227.    Conditional  sale  of 

chattels,  127. 
Baldwin  v,  St.  Louis,  K.  S  y.  W.  R'y  Co,, 

63,  210.    Special  verdict  against  evidence: 

New  trial,  742. 
Bannon  v.  Bean,  9, 895.    Statute  of  frauds : 

Beal  estate.  222. 
Barber  v,  Farr,  64.  57.    Taxation  of  per- 
sonalty: Where  t  112. 
Barkydt  v,  Bonney,  56,  717.     Evidence: 

Parol  to  vaiT  writing,  426. 
Barr  v.  Hack,  46, 806.    Pleading  inconsist- 
ent defenses,  29. 
Barrett  v.  Love,  48, 108.    Tax  titte:  Statute 

of  limitotions,  124. 
Baudouine  v.   Orimes,  64,  870.     Agency: 

Batiflcation,  606. 
Betair  v.  Chicago  S  iV.  W.  B*y  Co.,  48, 662. 

Evidence:  Opinions,  610. 
Bertram  v.  Curtis,  81,  46.    Party  walls : 

Statute,  188. 
Blair  Town  Lot  and  Land  Co,  v.  Walker, 

60, 876.    Jury  trial  in  case  of  account,  646. 


Blake  v.  Blake,  7, 46.  Husband  and  wife: 
Contract  in  view  of  separation,  256. 

Boyce  v,  Wabash  R*y  Co.,  63,  70.  Injury 
in  sister  state :  Bacovery  for  in  this 
state,  732. 

Brandirff  v,  Harrison  Co.,  60,  164.  Suit 
by  one  for  use  of  many,  78. 

Brayton  v.  Towns,  12,  346.  SherUT  Uablo 
for  deputy's  acts.  278. 

Brick  V,  Plymouth  County,  63,  462.  Satis- 
faction of  claim  by  acceptance  of  part^  23. 

Bridges  r.  Arnold,  37,  221.  Justice's  judg- 
ment :  Defective  record,  117. 

Brown  v.  Painter,  44,  868.  Taxes  paid  on 
tax-lands:  Becovery:  Statute  of  limita- 
tions, 801. 

Bryan  v,  Chicigo,  R,  f.  <ft  P.  R*y  Co.,  68, 
464.  Practioe:  Instructions  as  to  Issues,  460. 

Buckham  v.  Qraps,  65, 585,  (ante.)  Jnclg- 
ment  against  administrator  does  not  bind 
grantee  of  decedent.  679. 

Bucklew  V.  Central R'y  Co.,6i, 608,  Code,  | 
1307.    Constitutionality,  657. 

Bunc4  V.  Buncs,  69, 688.  Guardian's  bond: 
Liability  on,  109. 

Burgs  t.  Cedar  Rapids  A  M.  R.  R*y  Co., 
82,  101.  Breach  of  contract:  Bescdssion, 
896. 

Casey  v.  Btewart,  60,  160.  Probate  order 
not  made  at  county  seat:  Validity,  755. 

Chambers  v.  Haddock,  64, 566.  Tax  deed 
without  notice,  150. 

City  of  Clinton  tJ.  Cedar  Rapids  xt  M.  R. 
R'y  Co„  24,  466.  Control  of  streets  by 
dties,  748. 

darks  V,  Banerqft,  18,  820.  Marshaling 
assetts,  284. 

Clark  V.  Hyman^  66,  14.  Chattel  mort- 
gage: Possession  and  sale  by  mortgagor: 
Fraud,  610. 

Clough  V.  Seay,  49,  411.  Bight  to  Jury 
trial,  492. 
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Cofihmn  V.  Ind.  School  DisL  of  Council 

Bitiir«t  50,  Wi.    BAtlroads:  OoDdtoimuUioD 

of  light  of  wfty:  Parttos,  150. 
CoMwau  V,  Tounkin^  38,  395.    Oorrectton  of 

■■■oaaamgoto  by  Auditor,  438. 
ConjfnghQm  v.  Smith,  16, 474.    AMgnmimt 

of  debt:  Form  of  ;  Evidence,  638. 
Coolep  V.  Brown,  80, 470.    Betatos  of  deoo- 

dttiUi :  Aseeia,  479« 
CooUy   V.   Otborru,   60.  536.     Statute   of 

frauds:  Beat  eatate,  323. 
Cooper  V.  Sunderland,  3,  114.    Errozkeoos 

jadgmentt  Bemedj,  600. 
Corif  V.  King,4»,  865.    JoaOca'a  jognMot: 

Premature  entry,  600. 
Crtf$  V,  Burlington  A  S,  W.  R*y  Co.,  61, 

683.    Effect  of  anwnding  abatract  on  ap-> 

peal.30.  ^ 

Carran  v.   Excelsior  Coal   Co,,  68,  M. 

Jurladiction  of  Sapreme  Oonrt:   Ainotmt 

in  controTeray,  736. 

Pavis  County  v,  Horn,  4  a.  Oreene,  94. 

Certiorari:  Wlien  not  granted.  658. 
Delany  v.  Bead,  4,  393.    Former  adjadic»- 

tion:  Who  boond  by,  09. 
Denton  r.  Chicago,  R.  J,  S  P,  B*y  Co.,  53, 

161.    Neff Ugence :  Pleading ;  Eridenoe,  388. 
Deppe  r.  Chicago,  B.  I.  A  P.  B'y  Co.,  86, 

53.    Railroads:    Liability  for  iDJoriea  to 

aerrants,  42U  et  teg. 
Devin  v.  City  of  OUumwa,  63,  461.    Prao-  ' 

tioe  on  croaa-petltion,  399. 
Dewey  v.  Peck,  83,  343.    Brrooeoua  Judg- 
ment: How  qontioned,  166. 
Dickinson   County  v,   Ins.    Co.,  41.  386. 

Insurance:   Author!^  of  adjuater:  Pre- 

aumptlon.  468. 
Di/ger  v.  Palmer,  60,  117.    Interpretation 

of  statutes,  414. 
Dlshon  r.  Smith,  10,  313.    Erroneous  judg- 

m«it:  Remedy,  500. 
Di$L  Twp.  v.  Dubuqm,  7,  363.    Interpire- 

tatton  of  statutes,  414. 
Donald  v,  St.  Louie,  K.  C.  <fe  N.  W.  B*y 

Co.,  44, 157.    Railroads :  Duty  as  to  cattle- 

guards:  Measure  of  damages,  643. 
Downing  t.  Chicago,  B,  /.  <fe  /'.  B*y  Co., 

43,   96.     Railroads:    Duty   aa   to  cattle- 

ijuards,  641. 
Dubuque  Wood  and  Coal  ABS*n  v.  CUyand 

County  of  Dubuque,  30,  176.    Damage: 

Proximate  cause,  94. 
Dumphy    v.    Supervieore    of   Humboldt 

County,  58,  378.    Railroad  aid  tox  :  Ldmit 

of,  414. 

Eadie  v.  Aehbaugh,  44,  519.  Agenoy  :  Bat- 
lfleation,606. 

Early  v.  WhUtingham,  43, 163.  Tax :  Evi- 
dence of  levy,  855  :  Invalid  without  levy, 
415. 

Baeon  v.  Douglass.  66,  390.  Independent 
school  district :  Ohanflre  of  boundariea,  691. 

Ellis  V.  Council  Bluffs  Jns.  Co.,  64,  507. 
Insurance:  Llmitatiou  of  action  by  policy, 
469. 

Ellsworth  V.  Cordrsy,  68. 675;  65, 808.  (ante.) 
Tax  deed:  Notice  to  redeem:  Sufficiency 
of  publication,  683. 

Estep  V.  Lacy,  33,  419.  Imprisonment  for 
non-payment  of  costs,  18. 

Everett  v.  Beebe,  87,  4^(3.  Tax  «ale:  Re- 
demption :  Terma  of,  301. 

Ewell  V.  Orenwood,  36,  377.  Nuisance: 
Remedy,  494. 

Fogg  V.  Parker,  U,  18.    Certiorari:  When 

not  granted,  558. 
F<irrar  v.  Emiry,  53,  735.  Family  expense: 

Wife's  UabiUty,  183. 


Faucher  v.  Ora»s,  60^  60S.    Kn 
Finn  t.  Rose^  13,  666 

Wife's  UaUliiy,  183. 
First  Nai.  Bank  of  DawsMpoH  r.  Bnkxr, 

67,197.    Homestead:  Exetaptian:  Boda 

of  proof,  649. 
First  Nat.  Stink  of  Davenport  t.  Bex^ftt. 

40,  637.     Execntiaa:  Bale   of  leMe^dd 

interest,  373. 
Fitehpatrich  9.  Hawkefs  /»«-  Co^»,S». 

Insurance:  Waiver  of  forfeitarc, 468  «r  m^ 
Fleming  v.  Mershon,  36,  413.    b«it  by  om 

for  use  of  many.  78. 
Foerder  «.    Wesner,  66.   15S.    Meefea^c^ 

lien  :  On  what  account,  617. 
Foley  c.  Chicago,  R.  I.  it  P.  S^y  Co^  61 

661.    Railroad:    Liability  for  injorka  to 

Bervant8,430^se9.'  tlwitcb-traek  on  grade: 

Presumption  of  negligeooe,  740. 
Fox  u  Wunderlich,  64, 187      ~ 

liquors:  Punitory  damAgea.  643. 
Franklin  v,  Twogood,  18,  615.    1 

to  corporation:  Estoppel  to  deny  < 

capacity,  756. 
Fuller  V.   Armstrong,  53.  683.    Tkx  dead 

without  notice,  130, 149,  304,  564. 
Fulton  c.  Manona  County,  47, 633.    Sctte- 

faction  of  claim  by  aooepCanoe  of  pwrt,  3S. 
Fuson  V.  Conn.  Oen.  Life  ins.  Co.,  63, 611- 

Inlunction :  Dlacretioii  of  court,  SIS. 
Fyfe  V.  Beers,  18,  4.    Homestead:  Absn- 

donment,  100. 

Oamer  v.  Cutting,  S3,  647.  JLandkird's 
lien,  191. 

Oatch  V.  City  ofDes  Moines^  6S,  718.  Tax- 
ation: Right  to  notice  and  hcwrfni.  6SI 
etseq;  esiet  seg. 

Gates  V.  Brooks,  50, 514.  Advoao  poasas- 
slon:  Right  to  jury  trial,  736. 

Ceroid  v.  Elley,  45,  833.  MMake  of  lav: 
Equitable  relief,  833. 

Oilman  v.  Dlngeman,  49.  811.  Jadgmeat: 
Vendor's  Uea:  Precedence,  383. 

Ooodnow  V.  Chapman.  64. 603;  Go<^im9w 
V.  LUchffield,  63. 375 ;  Goodnow  ».  Stryker, 
63,  331.  Payment  of  taxea  on  siiolliw'i 
land:  Recovery, 301  e/ fe?. 

Goslee  v.  Tearny,  63, 456.  Tax  title :  Stat- 
ute of  Limitationa,  135. 

Qreve  v.  Dunham,  60,  106.  Stopnaae  ia 
transUu,  139.  ^^ 

Haekworth  v.  ZoUars,  SO,  483.   Srrooeoa 

judgmoit :  How  qneationed,  166. 
Haight  v.  City  of  Keokuk,  4, 199.    FoRBsr 

adjudication :  Who  bound  l^,  99. 
Hakes  v.  Dott,  64,  17.    Jnriadiotioa  of  Be- 

preme  Court:  Amount  in  controversy,  TX. 
Hat  I  t.    Outhridge,  63.   408.     Tax   sale: 

Notice  to  redeem:  To  whom  given,  437. 
Hnmilton  r.  Des  Moines  V.  R*y  Co.,di,tL 

Evidence:  Opiniona,  610. 
Hartshorn  v.  Burlington,  C.  R.  A  N.  J?'y 

Co.,  63,  617.    Railroads :  Interest  oo  dgkt 

of  way  damages,  438. 
Hayden  v.  Reynolds,  54,  157.    Contact: 

Breach  of:  Resdsaion,  896. 
Haynes  v.  Harris.  33. 516.    Estate  of  dece- 
dents: Suit  on  note  by  heirs,  41  et  sea. 
Hays  V.  Chicago,  B.  S  Q.  R*y  (7a.,  64. 688. 

Jurisdiction  of  Supreme  Court :  AnMnmt 

in  controversy,  736. 
Heatonv.Knight,e^e9^    Tax aaSe:  Notice 

to  redeem:  To  vrhom  giveo,  434,  437. 
Hiatt  V.  Kirkpatnck,  48,  78.    Advene  poe- 

seeslon :  Statute  of  limitations,  31. 
HiggiHs  v.  Reed,  8, 398.    Record  of  tax  levy, 

355  et  seq. 
Hintrager  r,  Hennessy,  46,  600.    T^  tftie: 

Statute  of  limitationa,  397. 
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mniragerv.Kien€,e2,9M.  BooordofUx 
levy.  357.  , 

Huber  V.  Baugh,  «.  5U.  Da«  procew  of 
law,  M7.  ^^  ,       _^ 

Hughes  v.  Cory,  ao,  399.  Chattel  mortgage : 
Poeaession  and  sale  by  mortgagor:  Fraud, 

ffV^e  9.  Wabash,  St  L,  A  P.  B'y  Co.,  61. 

441.    Injury  in  sister  sUte:  Beoovery  in 

this  state.  731.  _,             , 

Hyd€  v.Wooifolk,  1,  162.  Evidence  of 
hand-writtng,  189. 

Jafray  t>.  Oreenbaumf  64.  492.  Chattel 
mortgage  :  Possession  and  sale  by  mort- 
gagor: Frand,  610. 

Jayne  v.  Drorbaugh,  68,  711.  Supersedeas 
bond :  Effect  of,  659.  .    ^ 

Jifrey  v,  Keokuk  <fc  De$  Moines  R'y  Co., 
51. 439.  Special  verdict  against  evidence: 
New  trial,  741  et  8«q.  ^ 

Johnson  0.  Harder,  45, 680.  Trial  to  court : 
Evidence,  326. 

Jones  V.  Glassy  48,  346.  Family  expense: 
Wife's  liabiUty,  182. 

Jordan  v.  Kavanaugh,  63, 153.  Contract: 
Action  by  benifldary.  581. 

Jordan  v.  State  Ins.  Co,.  64,  216.  Insur- 
ance: False  statement:  Estoppel,  817. 

Kelley  v.  Mann,  56,  625.  Estates  of  dece- 
dento:  Assets,  481. 

Kennedy  v,  Bigelow,  43,  74.  Payment  of 
tax  on  tax-land:  Filing  receipt  with  audi- 
tor. 80. 

Keokuk  d  Des  Moines  R'y  Co.  u.  Lindley, 
48,  11.  Tax  title:  Lessee  against  lessor: 
SUtnte  of  limitations,  298. 

King  v,  Towsley,  61,  75.  Breach  of  war- 
ranty: Remedy.  395. 

KirkpatHck  v.  Ind.  Dist,  of  Liberty,  63, 
585.  Schools:  Bemedy  of  discharged 
teacher,  213. 

KnowUon  v.  Sedenbaugh,  40, 114.  Condi- 
tional sale  of  chattels,  127. 

La  France  v.  Krayer,  42, 145.    Intoxicating 

liquors :  Bight  to  Jury,  536. 
Lamb  V,  Uurlinqton,  C,  Ji.  tt  M.  R'y  Co  , 

b^,  383.     Division   of   townships:   When 

completed.  412. 
Lane  v.  Krekel,  22,  399.    Fraud  in  note: 

Oood  faith  of  holder:  Burden  of  proof,  701. 
Lawrence  v.  Sinnamon,  24,  83.    Family 

expenttes  :  Wife's  liablUty,  182. 
Lieber  v.  Union  Pae.  H'y   Cn„  49,  688. 

Garnishment:   Exemption  laws  of  other 

states,  671. 
Littleton  v,  FHtz.  65,  488,  (ante.)    Intoxi- 
cating liquors :  Chap.  143,  laws  of  1884: 

Constitutionality,  592. 
Loan  V.  Hiney,  53 .  89.    Intoxicating  liquors : 

Bight  to  Jury,  536. 
Lundak  v.  G/iicago  A  i\r.  W.  Wy  Co,,  65, 

473,  (ante.)    Appeal  from  justice's  court: 

Triid  de  novo,  590. 

Madison    County  v.  .Tohneton,  51,   152. 

Guardian's  bond:  Liability  on,  108  et  eeq. 
Martin  v.  Stearns,  52,  345.     Landlord's 

lien,  191.  „         ^    _, 

Manfleld  v.  Maasden,  69, 517.    Homestead: 

What  exempt  as,  639. 
McBride  v.  Hardin  County,  58, 223.    Code, 

§  §  304,  307:  County  printing.  527. 
Mccormick  v,  DunvilU,  36.  645.    Breach  of 

warranty:  Kemedy,  360,  395. 
McCormickv.  Vanatta,  ^  dSd.    Breach  of 

warranty :  Damages,  861. 
McC ready  v.  Sexton  <fc  Son,  29, 856.    Tax: 

Invalid  without  levey,  855, 416. 


McDoU  V.  Purdy,  28, 277.  Fraud :  Vendor's 
Uen.  380.  ,4.     „      ,.    ^ 

McDonald  v.  Muscatine  Ndt,  Bank,  27, 
819.    Agency:  Fraud  :  Liability,  406. 

McFetridge  v.  Piper,  40,  627.  Stoppage 
in  transitu,  129. 

McMartin  v,  Bingham,  27,  234.  Actions  of 
equitable  cognizance,  645. 

McMenomy  v.  McMenomy,  22, 148.  Mean- 
ing of  *  *  heirs,  "82  rf#eg.        ,     ,  ,    « 

Merediih  v,  Phelps,  65,  118,  (ante,)    Tax 

deed  without  notice,  150.  _     ^    , 

MUburn  v.  Cedar  Rapids,  12, 264.  Control 
of  streets  by  dties,  743. 

Miller  v.  Mat,  Ben,  Life  Tn$.  Co.,  31,  223. 
Insurance:  False  statements:  Estoppel, 
817. 

Moingona  Coal  Co.  v,  Blair,  51,  447.  Tax 
title:  SUtute  of  limitations,  124. 

Moline  Scute  Co.  v.  Beed,  52,  807.  Sale  of 
property  to  be  manufactured,  723. 

Mooney  v.  Union  Pae.  B'y  Co.,  60,  846. 
Garnishment:   Exemption  laws  of  other 
states,  671. 
Moore  v,  Cooke,  40,  290.    Tax-levy:    Evi- 
dence of,  355  et  aeq. 

Moore  v.  Lowrey,  25.  386.    Assignment  of 

debt:  Form  of:  Evidence.  622. 
Moore  v.  Marshall,  22,  290.     Garnishee: 

Liability  on  answer,  373. 
Moore  v,   McKinley,   60,   874.    Evidence: 

Secondary:  Effect  of,  327. 
Morrow  r.    Weed,  4,  77.    Irregular  judg- 
ment:   Remedy,  500. 
Muldowney  v.  Ill,  Cent.  R'y  Co.,  86,  462. 
Evidence:  Opinions,  510. 

Newell  V.  Hayden,  8,  140.  Garnishment: 
Exemption  Isws  of  other  states,  671. 

Nosier  v.  Hunt,  18,  212.  Evidence:  Nomi- 
nal damages,  264. 

Osgood  V.  King,  42,  478.  Corporations: 
Liability  of  stockholders,  335. 

Our  House  v.  State,  4  G.  Greene,  172.  In- 
toxicating Uquors,  489. 

Parker  v.  Cochran .  64, 737.  Tax  sale :  Dee^ 
without  notice  to  redeem,  564. 

Patterson  v.  Pratt,  19.  *Sd.  Searehin?  pris- 
oner: Abuse  of  right:  Property  restored, 
687. 

Pearson  v.  Rpbinsoih  44,  413.  Tax  sale : 
Time  to  redeem  120. 

Peck  V.  Frink,  10,  198.  Promissory  note: 
Guaranty  of  collection.  294. 

Phinny  v,  Warren,  62, 832.  Estates  of  dece- 
ddnts:  Suit  ou  note  by  heirs,  42. 

Pi'sinowsky  r,  Beardsley.  87,  9.  Breach 
of  warranty  :  Damages,  361. 

pittman  v.  Pittman,  66,  769.  Appeal  to 
Supreme  Court,  171. 

Polk  County  v,  Hierb,  37.  861.  latoxicat- 
log  liquors:  Lien  ou  rieal  estate,  541. 

Pomroy  v,  Parmlee,  9.  140.  Searching 
prisoner:  Abusa  of  right;  Property  re- 
stored. 667.  ^ 
Porter  v.  City  of  Dubuque,  20,  442.  Ven- 
dor's lien:  Nature  of,  282. 
PorUr  V.  Knight,  63,  365.  Practice: 
Instructing  as  to  issues,  460. 

Reffsnyder  v.  Lee,  44, 101.  Bight  to  search 
prisoner,  667  et  seq. 

Reynolds  v.  Wilmeth,  45,  693.  Tenancy 
in  common :  Bight  of  occupancy,  753. 

Rhodes  V,  McCormack,  4. 368.  Homestead : 
What  exempt  as,  639.  _, 

Rice  V.  Melendy,  36, 166.  Conttouanoe :  Dis- 
cretion of  court,  445. 

Richards  v.  Orinnell,  63,  44.  Statute  of 
I       frauds:  Beal  estate,  222. 
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Sichard*  v,  ffoU,  61, 6».    HhImom:  Bcsd- 

edft  493  ft  seq. 
Jiirers  v.  JHder$t  90,  878.    DiToroe  for  oon- 

vicUoo  of  felony  pending  appeal,  S69. 
Jiobb  V.  McDonalds  29,  830.    Contempt  of 

Jusdoe  :  RefiiMl  to  make  affldaTit,  678. 
JioberU  v.  Leon  Loan  <ft  Abt.  Co.,  63,  76. 

Effect  of  amending  abstract  on  appeal,  20. 
liock  V,  Singmaster,  62, 611.    Evidenoe  of 

gamlsbmeiit,  174. 
Roger*  r.    llamon^  35,  283.    Bemedy  for 

breach  of  warranty,  860,  396. 
Jiogen  v.  Loop,  51,  41.    Joatioe  of  peace: 

Jurisdiction  to  ait  outside  of  township.  756. 
Jios«  V.  Loomis,  64,  432.    Reporter's  notes  : 

Translation.  588. 
Jimh  V.  Darlington,  C.  R,  A  iV.  R'y  Co., 

57.  201.    Right  of  way  :   Damages  :  Rem- 
edy, 441. 
Ryanv.  Varga,9>J,  TS.  Irregular  judgment: 

Remedy,  600. 

Sales  V.  Western  Stage  Co.,  4. 647.  Carriers 

of  passengers :  Diligence.  154. 
Snrtto  V,  Slatej  2, 166.    Intoxicating  Uqaora, 

Schroder  ft.  Chicago,  R,  I.  ijb  P.  R^y  Co., 
41,  3U.  Railroads  :  Liability  for  injnrieii 
to  sfTvants,  420. 

Si'oJUld  9.  McDowell,  47,  129.  Tax  sale: 
Time  to  redeem,  120. 

Sears  v,  Sellew,  28.  501.  Tenancy  in  com- 
mon :  Ouster  of  co-tenant:  Recovery  for, 
753. 

Shu  whan  v,  Loffer,  24,  217.  Substituted 
administrator  :  Duties  of,  479. 

Shawhan  o.  Long,  26,  488.  Deed  to  execu- 
tor and  receipt  of  purchase  money :  Estop- 
pel to  denv  power  to  buy,  756. 

ffnlras  V.  Olinger,  60,  571.    Nuisance,  493. 

Shugart  v,  Patlee,  37,  422.  Tender:  What 
necesaary,  530. 

Sloan  V,  Central  Iowa  R'y  Co.,  62,  728. 
Construction  of  decree,  656. 

Smalley  v.  Greene,  52.  241.  Attorney  at 
law :  Delegation  of  authority,  231. 

S medley  r.  Felt,  41.  588.  Family  expenses: 
Wlfe*s  UabiUty,  181  et  sea. 

Smith  V,  Burlington,  C.  R.  <fe  N",  R'^y  Co., 
59.  73.  Railroads :  LUbilUy  for  injuries  to 
servants,  420, 

SmUh  V.  Chicago,  C.  A  D.  R*y  Co.,  88, 518. 
Railroads:  Duty  as  to  cattle  guards :  Meas- 
ure of  damages,  641. 

Smith  V.  Dlst.  Twp  of  Knor^  42.  522. 
Schools:  Remedy  of  discharged  teacher, 
213. 

Snath  V.  Sioux  City  <*  pac.  R'y  Co.,  88, 
173.    Instruction :  Error  waived,  520. 

S perry  v.  Ethridge,  63,  54i.  Chattel  mort- 
gage :  Possession  and  sale  by  mortgagor  ; 
Fraud,  610. 

Spie»l>erger  Bros,  v.  Thomas,  59,  606  Ju- 
risdiction of  Supreme  Court:  Amount  in 
controversy,  726. 

Staford  v.  City  of  Oskaloosa,  67,  748. 
Misconduct  of  lurors,  467;  Impediments 
in  city  streets,  608. 

Stan  ley  v.  City  of  Davenport,  54, 468.  Con- 
trol of  streets  by  cities.  748. 

Starr  v.  City  of  Uurlinglon,  45,  87.  Eifect 
of  amending  abstract  on  appeal,  20. 

State  V.  Anwerda,  40. 151.  Satisfaction  of 
fine  by  imprisonmeni,  18. 

State  V.  Beneke,  9,  208.  Right  to  jury  trial. 
667. 

State  V.  Brandt.  41,  sm  Interpretation  of 
statutes:  "And''  and  ** or,'' 415. 

Stnte  V.  Carman,  68,  180.  Criminal  law: 
Waiver  by  defendant  of  presence  of  wit- 


StaUv.FiUgerald,4»^^ex    Criminal i 

tioe:  Aid  to  district  attorney,  484  ei  mq. 
8taU   r.   Freeman,   27,    83S.     Chanss  of 

venue  :  Discretion.  577. 
State  V.  Ingalls,   17,    10.     Crimtnal  \sm: 

Change  of   venue:   Frejodioe   of  Jodge: 

DisoreUon,  52. 
State  V.  Jordan.  39,  387.    Satiofaciiaa  cf 

fine  by  imprisonment,  1&. 
State  r.  KnighJ,  19,  94.    Change  of  rone: 

Discretion,  577. 
State  V.   Mewherter,   46,   88.    Chaise  of 

venue:  Discretion,  677. 
Stxite  0.  My%rs^  10,  448.    IntarpretotkB  at 

statutes  :  •'  And,'*  and  ••or,"  415. 
StaU  V.  Montgomery,  56.  19S.    False  pn^ 

tenses:  Credulity  of  victim,  19S. 
State  V.  Orwig,  26.  280.    Bight  to  jury  tiiaU 

491  et  sea. 
State  c.  Osborne,  45. 423.   Practice :  Inatroc- 

tions  without  evidence,  698. 
State   t>.   Poison,  29,  133.    Criminal    law: 

Wsiver  by  defendant  of  preaoooe  at  wit- 
nesses, 454. 
StaU  V.  Ray,  50,  620.    Change  of  wmaut: 

Discretion,  577. 
8t€Ue  V.  RicharL,  67,  247.    Pnswesslon  of 

stolen  goods  :  Presumption.  241. 
StaU  V.  Seaton,  61,  563.    Contempt  of  jv- 

tioei  Refusal  to  m%ke  affidavit,  673. 
State  V.  Webb,  25.  235.    Nuisance:  Satoon: 

Place  of  disturbance.  89. 
Stidger  v.   Evans,  64,  91.    Judicial  safe: 

What  is,  185. 
Strong  v.  Lawrence^SS^55.    Fraod:  jndg- 

meat  against  grantor  binding  on  gruitee, 

677. 
Sun  burg  v.  District  Court,  61, 597.    Certio- 
rari: When  not  granted,  558. 

Tegler  v.  Shipman^  33, 194.  Sale  of  Bqoor: 

Place  of  contract,  234. 
Temniin  V.  Rothweilet'.S6,7S9.    Practice: 

Instructions  without  evidoioe,  698. 
Ti/:dt  V.  Carst^nsen,  61, 334.    Certiorari: 

Discretionary  acts.  345. 
Torbert  v.  Hayden,  U,  43S.    Chattel  mort- 
gage :  Possession  and  sale  by  nuntgagor : 

Fraud,  610 
Ti-aer   v.    Whitman,  66,  443.    Enooeoas 

judgment:  How  questioned,  166. 
Treadway  v.  McDonald,  51,  663.    'Eaoob- 

ous  judgment:  How  questioned,  168. 
TrusUes  of  Oris  wold  College  v.  City  of 

Davenport,  65.   633,  (^n^)     TftxatioB : 

Right  to  notice  and  hearing,  ^1. 
Tally  V.  Beaubien,  10, 187.    Inteipretatioo 

of  statutes,  414. 
TuttU  V,  Orijffif>,  64.  455.    Tax  deed  withowt 

notice.  120,  149, 564. 

Union  yaf.  Bank  r.  Barber,  66, 550.  Fraud 
in  note  :  Oood  falih  of  holder:  Bazden  of 
proof,  701. 

Van  Sandt  v.  Cramer,  60,  424.    Compeo- 

sation  for  support  of  parent  in  famfly  58. 
Vamer  «.  St,  Louis  <t  C.  R.  R''y  Co^  55, 

677.    Trespass  :  Measure  of  damage,  717. 
Viele  t.  Oennanta  Ins.  Co.,  26. 9.    Insor- 

ance:  Waiver  of  forfeiture.  459. 
Vinsant  9.   Vinsant.  49.  639.    Divoroe  for 

conviction  of  felony  pending  appeal,  669. 
Voorhies  v.  Atle*.  29. 49.    Promissory  note: 

Onaranty  of  collection,  294. 
Votawv.  Diehl.^^t^  Praotioe on  appeal: 

Evidence,  486. 

Wapello  County v.Sinnamon,lQ.Onme^ 
413.    Satlafsction  of  claim  by 
of  part,  23. 


Digitized  byLjOOQlC 


INDEX. 


76» 


WaUon  «.  Van  M^tsr,  48, 76.    No  rererMl 

for  uomiziftl  dftiuaf^est  964. 
Welch  V,   Jugenheimer,  66,   11.    Anon : 

T)am«fires.  Proof,  307. 
Welter  V.  lIaioe*^4Bt  45.  InBtmctUm:  Bxror 

waived,  620. 
Welts  V.  Burlington^  C.  R,  A  N.  R'p  Co., 

56, 623.    Effect  of   amending  abstract  on 

appeal,  20. 
Will  of  OverdUck,  60,  244.    Meaning  of 

"heirs,"  82 d<«tf(7. 
Wiltard  V.  Cramer,  86,  22.    Certlfloate  of 

acknowledgment:  Sollleiency  of,  686. 


Williame  ••  Niagara  Fire  Tnt,  Co.,  68, 
663.  Insnrance:  False  aUtements:  Estop- 
pel, 317. 

Tort  V.  Baardman,  40,  57.  Erroneoms 
Judgment :  How  questioned,  166. 

York  V,  Wallace,  4H,  806.  Praotioe:  In- 
stmctlons  witbont  evidence,  693. 

Zugenbuhler  v,   Gilliam,  8,  891.    Partj 

waUs.  139. 
Zette  r.  Mcffenry,  61,  672.    Bight  to  jury 

trial,  567. 


CASES  IN  IOWA  REPORTS  OVERRULED. 

Bradley  v.  Kennedy,  2  G.  Greene,  231;   Ellie  «.  Lindley,  38  Iowa,  461; 
Forshee  v.  Ahrams,  2  Id.,  571;  Fountain  r.  West,  2^^  Id.,  9.    Slander: 

JUSTIFICATION    OF  WORDS    CHARGINO    CRIHB:     MEASURE  OF    PROOF. 

See  Slander. 

CATTLE. 
1.  Grade  of:  herd-book  as  evidence.    See  Evidence,  18. 

CERTIORARL 

1.  Will  not  lie  to  review  discretion  art  acts.    Where  a  board  (such 

as  the  commissioners  of  pharmacy)  is  clothed  with  power  to  determine 
certain  facts,  its  decision  cannot  be  reviewed  on  ceHiorari,  upon  the 
irroand  that  the  evidence  considered  was  incompetent  or  insufficient. 
Tiedl  V,  Carstensen,  61  Iowa,  3:34,  followed.    Hildreth  v.  Crawford, 

2.  Not  granted  where  there  is  remedy  bt  appeal.    See  Intoxicat- 

ing Liquors,  4. 

CHANGE  OF  VENUE 
?ee  Venue. 


CHARACTER. 

1.  Evidence  of  bad  moral  character  to  impeach  witness:  prac- 
tice.   See  Evidence,  1,  2. 

CHATTEL  MORTGAGE. 

1.  Sale  OF  CHATTELS  BY  mortgagor:  lien  on  prockkds  op  sale.    S., 

having  mortgaged  certain  cattle  to  the  defendant,  sold  them  to  A.,  who, 
bv  direction  of  S.,  gave  to  plaintiff,  to  whom  S.  was  indebted,  a  draft 
for  a  part  of  the  purchase- money.  Plaintiff  deposited  the  draft  in  tho 
defendant  bank  to  his  own  credit,  and  took  therefor  the  ^'deposit  check*' 
on  which  this  suit  is  brought  for  the  recovery  of  the  money.  The 
defendant  claimed  to  have  a  lien  upon  the  money  as  the  proceeds  of  the 
Hale  of  the  cattle,  by  reason  of  his  unsatisfied  mortgage  thereon.  Held 
that  defendant's  position  could  not  be  maintained ;  that  its  lien  followed 
the  cattle  themselves,  and  not  the  proceeds,  and  that  plaintiff  was  enti- 
tled to  recover.     Waters  r.  Case  County  Bank,  2^)4. 

2.  Husband  to  wife:  validity:  instruction.    Where  a  chattel  mort- 

gage made  by  a  husband  to  his  wife  (the  plaintiff )  was  assailed  by  the 
hnsband^s  creditors  as  being  fraudulent,  an  instruction  to  the  effect  that, 
if  the  mortgage  was  executed  in  good  faith,  to  secure  an  existing  debt, 
and  that  if,  in  taking  the  mortgage,  plaintiff  acted  with  an  honest  pur- 
pose to  secure  her  claim,  then  she  was  entitled  to  recover,  held  correct. 
Ileadington  v.  Jjingland,  276. 
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3.  Possession  under:   notice  to  attaching  creditobs:    kttdknce. 

Possession  of  property  under  an  unrecorded  chattel  mortgage  is  notice 
to  subsequent  attaching  creditors  of  the  raortpigee's  interest;  and  the 
evidence  of  such  possession  in  this  case  (see  opinion)  was  sofficiail  to 
sustain  the  finding  of  the  court.    J  affray  dt  Co.  v   Thompson^  •^i. 

4.  Question  op  priority  under  peculiar  facts.    M.  held  a  first  mort- 

gage upon  chattels,  plaintiffs  holding  a  second  mortgage.  M.  sold  tbe 
property  under  his  mortg^e,  and  it  was  bid  off  by  W.  at  the  reqae^  of 
the  mortgagor,  who  told  W.  that  he  would  furnish  the  money  to  p%y  for 
the  property.  He  did  not,  however,  furnish  the  money,  bat  C.  did,  aid 
the  property  was  delivered  to  C.  A  few  days  thereafter  the  mortga^zor 
paid  C.  the  amount  bid  for  the  property,  together  with  the  amount  of  a 
debt  which  he  owed  him,  whereupon  the  property  was  deliverd  to  the 
mortgagor.  The  mortgagor  borrowed  the  money  to  pay  C,  and  to  in- 
demnify defendant  as  surety  on  the  note  given  for  the  borrowed  mcmey. 
made  to  him  a  mortgage  on  the  property.  Held  that  the  legal  effect  of 
the  transaction  was  the  same  as  if  the  mortgagor  had  borrowed  the 
money  and  paid  off  the  first  mortgage  without  the  intervention  of  a  »Ie, 
and  (hat  it  advanced  plaintiffs'  mortgage  to  a  first  Uen,  and  that  defend- 
ant's mortgage  was  inferior  thereto.  Kemerer,  Lnmh  d;  Co.  r.  Bloom,  3$i 

5.  Validity:  retention  of  property  by  mortgagor  with  power  to 

sell.  The  uniform  holding  of  this  court,  (see  cases  cited  in  opinion.) 
that  the  reservation  by  the  mortgagor  of  chattels  of  the  right  to  retain 
possession  of  the  property,  and  to  sell  it  in  the  ordinary  course  of  bosi- 
ness,  does  not  render  tne  mortgage  fraudulent  in  hiw,  adhered  ta 
Meyer  db  Bro.  v.  Gage  Bros,  d-  Co.^  606. 

CIRCQIT  COURT. 

1.  Probate  business:    must  be  transacted    within   the  couimr. 

Under  section  2^313  of  the  Code,  the  circuit  court  has  no  authority  to  h^ 
and  determine  a  matter  in  probate  outside  of  the  county  where  it 
belongs,  and  an  order  made  outside  of  such  county  is  void.  Casey  r. 
Stewart,  60  Iowa,  160,  and  Rogers  t\  Loop^  51  Id.,  41,  distinguished. 
Capper  t".  Sibley,  754. 

2.  JuarsDiCTiON  op  appeai^  from  justices'  courts:  amount  in  con- 

TiiovERSY.    See  Appeal,  12,  13. 

3.  Jurisdiction  to  appoint  ai>ministrator  in  certain  case.    See 

Estates  of  Decedents,  11. 

4.  The  court,  and  not  the  clerk,  must  approve  guardians*  bokds: 

DUTIES  of  clerk  IN  PROBATE  MATTERS.  See  Guardian  and  Ward, 
2,3. 

CITIES  AND  TOWNS. 

1.  Severance  of  territory:   facts  justifying:  terms  of.    Where 

lands  included  within  the  limits  of  a  city  are  used  wholly  for  cultivation, 
and  are  not  needed  for  city  purposes,  and  are  not  benefited  by  being 
within  the  corporation,  they  should  be  severed  from  the  city  upon  the 
petition  of  the  owners;  and,  where  the  lands  have  never  been  liable  for 
municipal  taxes,  such  severance  should  not  be  conditioned  upon  the  pay- 
ment hj  the  owners  of  any  portion  of  the  indebtedness  incurred  bj  the 
city  while  the  lands  were  attached  thereto.  Evans  v.  City  of  Council 
Bluffs,  238. 

2.  Common  law  dedication  of  street:  what  is  not.    There  can  he  no 

common  law  dedication  of  a  street  to  public  use  without  the  <iiitiiiii« 
(Jpdicnndi  on  the  part  of  the  land  owner,  coupled  with  use  by  the  public. 
Bradstreet  r.  Dunham,  248. 
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3.  Duty  AS  TO  8TBBBT8:  injury  to  tbaybler  from  excavation:  evi- 

dence. Where  a  city  Btreet  has  been  open  for  travel  its  entire  width, 
the  city  must  keep  it  m  a  reasonably  safe  condition  from  sidewalk  to 
sidew^k,  and  cannot  excuse  itself  for  leavinf^  an  unguarded  excava- 
tion in  such  street  by  showing:  that  there  was  as  a  matter  of  fact  no 
travel  thereon.    Crystal  v.  City  of  Des  Moines^  502. 

4.  Control  op  streets  by  general  assembly.    Where  the  fee  of  the 

streets  is  in  the  city  for  the  use  and  benefit  of  the  public,  the  general 
assembly  has  control  thereof,  and  may  prescribe  the  terms  and  conditions 
on  which  the  public  may  use  the  same.  See  cases  cited.  Sears  v, 
Marshalliown  Street  R'y  Co,,  742. 

5.  Ordinance  regulating  speed  op  cars:  to  what  places  applica- 

ble.   See  Railroads,  20. 

6.  Horse -railways  IN  streets:  coscpensation  of  abutting  lot-own- 

ers FOB  DAMAGES.    See  Bailroads,  26. 

CLERK. 

1.  Of  circuit  court:  duties  of  in  relation  to  guardianships  and 
probate  matters.    See  Guardian  and  Ward,  2,  3. 

CODE. 
See  Statutes  cited,  construed,  etc. 

COLLEGE. 
1.  Subscription  in  aid  of.    See  Contract,  2,  3,  4. 

COMMISSIONERS  OF  PHARMACY. 

1.  Act  conferring  powers  upon  :  constitutionality.    The  creation  of 

a  board  of  pharmacy,  with  the  powers  conferred  thereon  by  chapter  75, 
Acts  of  Eighteenth  Giener&l  Assembly,  is  not  void,  as  being  an  attempt 
to  delegate  the  powers  which  the  constitution  vests  only  in  the  legisla- 
ture.   Hildreth  v,  Crawford,  339. 

2.  Revocation  of  license  by:  due  process  of  law.    Plaintiff 's  certifi- 

cate as  a  pharmacist  was  revoked,  and  his  name  stricken  from  the  regis- 
ter, by  the  commissi<mers  of  pharmacy,  upon  the  record  proof  of  his  con- 
viction by  a  competent  tribunal  of  the  unlawful  sale  of  intoxicating 
liquors.  Held  that  he  could  not  complain  that  he  was  deprived  of  his 
property  without  due  process  of  law.    Id, 

COMPOUNDING  FELONY. 

1.  Acts  not  amounting  to.    See  Contracts,  1. 

2.  Evidence  necessary  to  establish.    See  Criminal  Law,  3. 

CONDITION. 

1.  Of  subscription  to  college:  failure  of:  evidbnob.    See  Con- 
tract, 4. 

CONSIDERATION. 

1.  Illegal:  compounding  felony:  what  is  not.    See  Contract,  1. 

2.  For  subscription  in  'aid  of  college:  what  sufficient.  See  Con- 

tract, 3. 
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3.  For  aobkbicbnt  to  abaitdon  puocbbdinqs  to  kstablish  HroHWAT: 

VOID  A8  AGAIN8T  PUBLIC  POLICY.    See  Contnict,  5. 

4.  For  agreement  to  connive  at  the  breaking  ok  a  wti^:  void  as 

AGAINST  public  POLICY.    See  Contract,  9. 

5.  For  deed  for  right  os*  way:  what  included  in.    See  Uailroads, 22. 
6   For  promiss  to  pay  another *8  debt.    See  Statute  of  Fraads,  2. 

CONSPIRACY. 
See  Equity,  1. 
Injunction,  2. 

CONSTITUTION. 

See  Constitutional  Law. 

.   Statutes  Cited,  Construed,  etc..  at  end- 

CONSTITUTIONAL  LAW. 

1.  Right  to  jury  trial:  taking  land  for  highway.    One  joiy  trial  u 

all  that  is  Kuar^uitied  by  the  constitution,  and  when;  such  triaJ  can  be 
secured  by  appeal  to  the  district  or  circuit  cour^,  and  a  party  fails  to 
iippeal,  he  thereby  waives  his  risrht  to  such  a  trial.  {StaU  r.  Beneke^  9 
Iowa,  203;  ZeUe  v.  Mc Henri/,  51  Id.,  572.)  'llie  rule  in  this  case  applietl 
to  the  nction  of  the  board  of  supervisors  in  refusing  to  allow  damasres  to 
11  claimant  in  the  establishment  of  a  highway.     Tharp  v.  Witkam,  566. 

2.  Taking   private  property:   compensation:    waiver  of   right. 

( 'ompsnsation  for  property  taken  for  public  purposes  is  guarantied  by 
the  constitution  only  where  the  owner  pursues  the  usual  and  ordinaij 
ibrms  and  remedies  provided  by  law  to  obtain  such  compensation.  By 
f.iilinp:  to  avail  himself  of  such  remedies,  he  waives  the  tight.    Id. 

X  Taxation:  due  process  op  law:  right  to  notice  and  hearing: 
HULK  applied.  Property  taken  for  the  non-i>ayment  of  taxes  is  DOt 
taken  without  due  process  of  law,  if  the  tax-payer  is  afforded  an  oppoi^ 
t unity  to  be  heard  in  relation  to  the  tax,  though  it  be  only  before  the 
othcera  clothed  with  the  power  to  assess*  and  not  before  the  coarts. 
Whether  or  not  the  propertv-owner  is  entitled  to  notice  and  a  right  to 
be  heard  in  all  cases  is  not  decided,  (but  see  G(Uch  r.  Citif  cf  I)es  Moime*^ 
G'3  Iowa,  718,)  but  held  that  a  statute  oronlinance  which  provides  for  aii 
assessment  according  to  benefits^  so  that,  in  making  the  assessment,  an 
opinion  is  to  be  formed  and  discretion  exercised  by  the  a<«e880rs,  but 
which  fails  to  provide  for  notice  to  propei-ty-ownera,  and  an  opportunity 
for  them  to  be  heard,  is  unconstituuonal,  and  that  the  collection  of  a  tax 
assessed  and  levied  under  such  statute  or  ordinance  should  be  eigoined. 
Compare  Auer  v.  City  of  Dubuque^  post,  p.  650.  Trustees  of  Griswoid 
College  v.  City  of  Davenport,  6o3. 

4.  Rbperencb  op  cause  involving  mutual  accounts:  clahc  against 
estate:  right  of  trial  by  jury:  equitable  jurisdiction.  When 
there  is  great  perplexity  in  the  accounts  between  the  parties  to  an  action 
for  the  establishment  of  a  claim  against  an  estate,  and  an  examination 
of  the  accounts  by  a  jury  is  impracticable,  the  cause  is  a  proper  one  for 
equitable  cognizance,  and,  under  §  2816  of  the  Code,  the  court  may,  on 
its  own  motion,  refer  such  a  case  to  a  referee  to  report  the  testimony, 
the  facts  found,  and  the  conclusions  of  law;  and,  as  §  9  of  article  1  of 
the  constitution  does  not  guarantee  a  right  of  trial  by  jury  in  causes  of 
oquitable  cognizance,  that  guaranty  in  not  violated  by  siich  reference. 
Burt  p.  Harrah,  Adnir,  643.    . 
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5.  Taxation:  right  to  noticb  and  hearing:  dub  process  of  law. 

If  there  is  or  can  be  any  gronnd  upon  which  a  tax  can  be  upheld  which 
has  been  levied  withoat  notice  to  the  taxpayer,  and  without  an  oppor- 
tunity to  be  heard,  it  is  incumbent  upon  the  party  claim inpr  its  validity 
to  show  that  a  notice  would  have  been  unavailintr,  on  account  of  the 
want  of  discretion  in  the  persons  clothed  with  the  power  to  make  the 
assessment  and  levy,  or  for  some  other  reason;  and,  as  such  showin^r 
has  not  been  made  in  this  case,  the  tax  must  be  declared  invalid.  Com- 
'  pare  Gateh  v,  CHif  of  Dea  .Moires,  68  Iowa,  718,  and  Trusteed  of  Gfis- 
wold  College  r.  City  of  Davenport,  ante,  p.  638.  Auer  /•.  City  of 
Dubuqae,  650. 

6.  Delegation  OF  LEGiSLATiYB  power:  the  **  pharmacy  act"  (Chap. 

75;  Laws  of  1880)  held  constitutional.  See  Commissioners  of 
Pharmacy,  1. 

7.  Dub  process  of  law:  revocation  of  pharmacist's  license.    See 

Commissioners  of  Pharmacy,  2. 

8.  Waiver  of  right  to  be  confronted  with  state's  witnesses.    See 

Criminal  Law,  27. 

9.  Chap.  143,  laws  of  1884,  for  the  enjoining  of  saloons  as  nui- 

sances, HELD  constitutional.    See  Intoxicating  Liquors,  1. 

10.  Constitutional  questions  considered  with  rbluctancb.     See 
Practice  in  Supreme  Court,  16. 

11.  Special  legislation:  code,  §  1309,  held  constitutional.     See 
Railroads,  17. 

CONSTRUCTION. 

1.  Of  contract  for  dissolution  of  partnership.    See  Contract,  6. 

2.  Of  contracts:  situation  and  conduct  of  parties  considbbbd: 

RULE  STATED  AND  APPLIED.    See  Contract,  8. 

3.  Of  will:  life  estate  or  fee-simple.    See  Will,  1. 

CONTEMPT. 

1.  Of  justice  of  peace:  refusal  to  make  affidavit.    See  Habeas 
Corpus,  2. 

CONTINUANCE. 

1.  Facts  not  entitling  tj:  sickness  of  attorney:  surprise.    A  third 

continuance  of  this  cause  was  asked  in  the  court  below  on  the  ^rround 
of  the  sickness  of  one  of  the  attorneys,  and  of  surprise  by  an  amend- 
ment to  the  pleadings,  but  the  court  overruled  the  application.  Held, 
in  view  of  the  facts,  (see  opinion.)  that  the  court  did  not  abuse  its  dis- 
cretion in  the  matter,  and  that  its  ruling  should  stand.  Soaeeranee  r. 
Iowa  dt  Minnesota  Tel.  Co.,  444. 

2.  Order  granting  not  appealable.  See  Appeal,  11. 

3.  On  MOTION  OF  STATE   ON  ACCOUNT   OF    ABSENCE   OF  WITNESS:  FACTS 

JUSTIFYING.    See  Criminal  Law,  5. 

4.  On  motion  of  defendant  on  account  of  absence  of  witness: 

FACTS  ENTiTLiNO  TO.    See  Criminal  Law,  2>. 
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CONTRACT. 

1.  Ofsalb:  illrqal  consideration:  compounding  fklont:  weat  b 

not:  rbturninq  forged  notes  upon  payment.  The  holder  in  ipood 
faith  of  a  forpfed  note,  received  from  the  for^r  as  collateral  fiecaritj,  nmj 
lawfully  deliver  it  to  the  forger  npoa  payment  being  made  by  him,  and, 
although  such  delivery  necessarily  puts  it  in  the  power  of  the  forger  to 
destroy  or  suppress  the  paper,  and,  to  that  extent,  to  hinder  and  prpveot 
his  prosecution,  and  although  such  necessary  conseqoenoe  most  be  pre- 
sumed to  be  intended  by  the  holder  of  the  paper  when  he  so  delivers  it 
yet  such  delivery  is  not  the  compounding  of  a  felony,  within  the  mean- 
ing of  §  ^  3951, 39ji  of  the  Code.  And  in  this  case,  where  the  alleip^l 
forger  pajd  the  notes  by  the  sale  and  transfer  to  the  holder  fJiereoi  tyf 
ceitain  personal  property,  held  that  such  sale  could  not  be  set  aside  by 
an  attaching  creditor  of  the  alleged  forger,  on  the  ground  that  the  con- 
sideration thereof  was  illegil,  and  that  the  transaction  was,  therefbie^ 
void,  and  vested  in  the  transferee  no  title  to  the  property;  and  instnictioiu 
given  to  the  jury  in  this  case,  (see  opinion.)  not  in  accord  with  the^ 
views,  were  erroneous.    Deere  <0  Co.  v.  Wolff,  32. 

2.  SUBSCRfPTION  IN  AID  OF  COLLBQB:   DEFENSE  OF  FRAUDULENT  BKPBE- 

sentations:  evidence.  In  an  action  upon  a  subscription  to  the 
plaintiff  university,  wher<?  the  defense  is  that  the  subscription  was 
obtained  bv  fraudulent  representations,  the  declarations  and  statements 
of  plaintiff's  president  are  binding  upon  it,  and  are  competent  evidenoe 
of  the  fact<»  stilted  by  him,  so  far  as  they  relate  to  the  validity  of  tte 
subscriptions;  but  the  statements  of  a  mere  soliciting  agent,  made  sab- 
sequent  to  the  subscription,  are  not  competent  on  the  question  of  frand. 
University  of  Dea  Moines  v,  Livingston,  202. 

3.  :  CONSIDERATION  FOR:  FACTS  CONSTITUTING.    A  sabscnption  to 

a  college,  for  the  purpose  only  of  discharging  a  debt  already  accraed,  ift 
without  consideration,  and  void.  But  where,  in  consequence  of.  and 
relying  upon,  a  subscription,  the  college  incurs  expense  and  troable  in 
raising  other  funds  for  repairs  and  endownment,  there  is  a  sufficient 
consideration  to  sustain  the  subscription.    Id, 

4.  — — :  condition:  failure  of:  evidence.    Where  one  of  the  con- 

ditions of  a  subscription  to  a  college  was  that  an  aggregate  of  more 
than  010,000  should  be  subscribed  by  a  certain  time,  and  $13,000  was 
subscribed,  but  the  defense  was  that  subscriptions  had  been  obtained 
by  fraudulent  means  and  representations,  and  that  there  was  not  an 
ageri^e^te  of  $10,000  of  valid  subscriptions,  and  the  evideace  offered  by 
de^ndant  showed,  at  most,  but  $1,000  of  invalid  subscriptions, — since 
the  burden  was  on  defendant  to  establish  the  defense,  it  was  to  be  pre- 
sumed that  the  remaining  $12,000  of  the  subscriptions  was  valid,  and 
the  evidence  of  the  $1,000  invalid  subscriptions,  together  with  the  issue 
to  which  it  related,  should  have  been  laid  out  of  the  case  by  a  proper 
insbniction.    Id» 

5.  Against  PUBLIC  policy:  void:  instance.    Proceeding  for  the  estab- 

lishment of  public  highways  are  essentially  public  in  their  character,  and 
are  for  the  l^nefit  of  the  whole  people;  and  while  such  proceedings  are 
begun  voluntarily  by  private  persons,  and  while,  also,  such  persons  may 
not  be  compelled  to  prosecute  such  proceedings  to  a  final  result,  yet  an 
agreement  to  abandon  such  prosecution,  in  consideration  of  money  to  be 
paid  for  such  abandonment,  is  against  public  policy,  and  void  in  law, 
and  cannot  be  enforced.    Joteoba  v.  Tobiason^  245. 

6.  For  dissolution  of  partnership:  construction  of.    The  parties 

hereto,  having  been  partners  in  the  practice  of  the  law,  upon  dissolu- 
tion, entered  into  a  written  stipulation,  of  which  the  following  was  a 
part:    **  It  is  further  agreed  by  said  parties  that  if  said  sum  of  $I»182 
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can  be  made  and  collected  from  said  accounts  and  notes  by  reasonable 
diligence,  same  is  to  be  applied  in  payment  of  said  sum,  and  the  bal- 
ance of  said  accounts  ana  notes  to  remain  the  property  of  Corninflr  and 
Grohe;  the  said  Grohe  to  be  liable  for  any  balance  of  said  sum  remain- 
ing unpaid;  the  said  sum  being  due  said  Corning  upon  settlement  this 
day  made.**  The  notes  and  accounts  referred  to  belonged  to  the  firm  at 
the  time  of  dissolution.  Held  that,  in  view  of  all  the  facts  and  circum- 
stances, the  plain  language  of  the  contract  should  be  followed,  to  th<3 
effect  that  the  whole  of  the  proceeds  of  the  notes  and  accounts  was  to  be 
applied  to  the  payment  of  the  $1,182,  until  the  same  should  be  paid, 
and  not  only  such  part  thereof  as  corresponded  to  defendant's  interest  in 
them  beibre  the  contract  was  made.    Coming  dt  Grohe,  328. 

7.  Mistake:   reformation.    It  is  only  a  mistake  o^  fact  that  entitles  a 

party  to  the  reformation  of  a  contract  in  equity.  A  mistake  of  law  does 
not.    Id.  t 

8.  Rule  of  construction:   situation  and  acts  of  parties:  rule 

STATED  AND  APPLIED.  It  is  always  competent,  in  construing  a  written 
contract,  to  consider  the  situation  of  the  parties,  the  subject-matter  of 
the  contract,  and  the  acts  of  the  parties  under  the  contract,  as  showing 
what  the  parties  understood  to  be  their  obligations;  and  this  is  no 
infringement  of  the  rule  that  the  <M>i>tract  cannot  be  explained  or  varied 
by  parol.  And  so,  where  plaintiff  was  employed  by  defendant  to  drive 
piles  on  a  railroad  between  certain  points,  and  plaintiff  agreed  to  **  push 
said  driving  so  as  to  keep  out  of  the  way  of  the  track-layei*s;  **  and  *'  to 
dirvc  on  said  line  until  all  the  piles  are  driven  to  ''  the  terminus  of  the 
road,  and  the  question  arose  whether  plaintiff  had,  by  virtue  of  said  lan- 
guage in  the  contract,  the  exclusive  right  to  drive  piles  on  6aid  line,  and 
it  was  shown  that,  when  he  began  work,  another,  to  his  knowledge,  and 
without  objection'on  his  part,  began  like  work  at  another  point  on  the 
Ime,  and  continued  such  work  over  a  large  portion  of  the  line,  and  that 
plaintiff,  without  objection,  accepted  help  from  such  other  person  on 
the  part  where  he  (plaintiff)  was  engaged,  held  that  the  contract,  con- 
strued in  the  light  of  these  circumsUnces  as  indicating  the  intention  of 
the  parties,  did  not  give  plaintiff  the  exclusive  right  to  drive  the  piles 
on  said  line.     Thompson  v.  Locke,  429. 

9.  To  BREAK  A  will:  CONSIDERATION:  PUBLIC  POLICY.    A  con tract  made 

by  and  between  the  fatl>?r  and  grandlather  of  an  infant  le^gatee,  on  the 
one  side,  and  an  heir  at  law  of  the  testator,  but  not  a  legatee  under  the 
will,  on  the  other  side,  whereby  it  was  agreed  that  the  heir  should  resist 
the  probate  of  the  will,  and  that  the  father  and  grandfather  should  not 
insist  upon  the  probate,  and  that  the  heir,  in  case  the  will  should  be  set 
aside,  shotild  pay  the  infant  legatee  the  amount  of  his  legacy,  (the  object 
being  to  defeat  the  residuary  legatee.)  was  void  for  want  of  considera- 
tion, and  as  being  against  public  policy;  and,  though  the  will  was  set 
aside,  and  the  infant  lo^t  his  legacy  thereby,  yet  his  guardian  could  not 
maintain  an  action  therefor  a^rainst  the  estate  of  the  heir  who  resisted 
the  probate  of  the  will, — he  having,  in  the  meantime,  died.  Graif  v. 
Reynolds,  461. 

10.  Action  on:  defbnse^mistakb  as  to  subsect-matter:  not  an 

B(^uiTABLE  ISSUE.  Where  the  action  was  for  damages  upon  an  alleged 
written  contract,  and  the  defendant,  without  asking  for  any  affirmative 
relief,  simply  alleged  facts  showing  that  there  was  a  mutual  mistake  as 
to  the  subject-matter  of  the  contract,  held  that  the  legal  effect  of  the 
answer  was  that  the  minds  of  the  parties  never  cauie  together,  and  that, 
hence,  there  was  no  contract,  and  that  the  issue  so  raised  was  not  an 
equitable  one,  and  was  properly  submitted  to  a  jury  as  in  an  ordinary 
action.  Had  defendant  gone  farther,  and  asked  for  a  cancellation  of  the 
alleged  contract,  he  would  have  invoked  the  equity  powers  of  the  court. 
Careif  p.  Gunnison,  702. 
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11. :  :  inbtruction:  mistaxb  as  to  issub.    In  mxh  case. 

the  only  issne  raised  by  the  answer  was  as  to  the  exisienoe  of  the 
allegred  contract,  and  an  instmction  which  directed  the  jory  to  deter- 
mine from  the  evidence  what  the  contract  was,  was  erroneoaa,  not  only 
becaane  there  ^was  no  iasue  of  that  kind,  but  beoaose,  ev<m  if  there  bid 
been,  it  was  yirtually  allowing  the  jury  to  reform  the  writing;.     Id. 

12.  Void  for  motcal  mistakb:  takcso  pqssbssion  of  goods  uxdek: 
Rroars  and  liabilktiks.  Where,  under  such  supposed  cootract. 
defendant  took  posAeasion  of  the  g^oods  involved,  he  was  not  thereby 
necessarily  estopped  from  setting  up  the  want  of  a  contract.  If  tb«> 
contract  was  void,  his  possession  would  not  (cive  him  title,  and  be  woaUl 
be  accountable  to  to  the  plaintiff  for  the  goods.    Id, 

13.  Void  salb  of  business:  rrcovbbt  for  damaob  to  good  will: 
BViDBNCB.  9  Where  defendant  took  possession  of  a  stock  of  goods  and 
the  business  relating  thereto,  under  a  supposed  contract  of  poKhase 
from  plaintiff,  which  defendant,  in  an  action  thereon  against  him  for  a 
part  of  the  purchase  price,  alleged  to  be  void,  which  i^on  was  aided 
by  an  attachment  of  the  goods,  Md  that,  since,  on  defendant's  theory, 
he  never  in  fact  purchased  the  stock  and  business,  he  was  not  enutled 
to  recover  in  a  cross  action  for  any  loss  of  good  will  occasioned  by  the 
a'tacbment,  and  evidence  of  the  value  thereof  was  improperly  admitted. 
Id. 

14.  By  letter:  what  nbcessart  to  constitutb.  To  constitote  a  con- 
tract by  correspondence,  one  letter  must  contain  a  distinct  propositioo, 
and  the  answer  must  be  an  unqualified  acceptance.  The  evidence  in 
this  case  (see  opinion)  does  not  establish  such  a  contract.  Baxter  d- 
Rule  r.  Bishop,  582. 

15.  Contract  in  writing:  two  papers  considbbbd  tookthbr:  parol 
TO  vary:  rule  applied.    See  Evidence,  15. 

16.  Agreement  to  become  liable  for  another's  debt:  constbuction 
of:  ratification:  statute  of  frauds.    See  Letter  of  Credit,  1,  2. 

17.  For  contracts  in  relation  to  salbs,  see  Sale,  passim. 

18.  Rescission  of  divisible  contract:  whbn  not  allowed.  See  Sale, 
9.  11. 

19.  Rksctssion  of  contract  for  ooods  to  be  completed:  facts  not 
WARRANTING.    s5ee  8ale,  16. 

2).  Not  enforceable  because  not  in  writing.    See  Statute  of  Frauds^ 

2,  4. 
21.  Place  of  contract  as  affecting  its  validity.    See  Sale,  3. 

CONVEYANCE. 

1.  Description:  street  as  boundary:   variance  between  survey 

AND  PLAT.  Plaintiff  conveyed  to  defendant  a  tract  of  land,  boanded 
on  the  north  by  **  Buckeye  street "  in  a  certain  town. — said  street  bdnir 
the  southern  boundary  of  an  addition  which  plaintiff  had  made  to  the 
town.  The  street,  as  actually  surveyed  and  marked  by  visible  monu- 
ments, was  60  feet  north  of  the  street  as  shown  by  the  recorded  plat  of 
the  addition.  Held  that  the  conveyance  entitled  defendants  to  hold  pos- 
session of  the  land  np  to  the  street  as  actually  surveyed,  and,  as  between 
the  erantor  and  grantee,  it  was  immaterial  whether  or  not,  on  accoant 
of  failure  to  comply  with  the  law,  the  plat  operated  as  a  statutory  dedi- 
cation of  the  street    Brad  street  r.  Dunham,  248. 

2.  Mistake:  conflicting  claims:  evidbncb.    Plaintiff's  record  title  to 

the  Itind  in  question,  beinir  founded  upon  a  mistake  in  the  descriptioo  of 
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the  land  intended  to  be  conveyed,  was  set  aside,  and  defendant's  title 
quieted,  by  the  decree  of  the  circuit  court;  and,  upon  consideration  of  the 
evidence,  (see  opinion,)  the  decree  is  affirmed.    Killian  v,  Greene,  401. 

3.  Depbctivb  dbscription:  not  aided  by  auditor's  plat  book.    See 
Title,  1. 

CORPORATIONS. 

1.  LlABtLtTY  OF  STOCKnOLDEBS  FOR   CORPORATE  DEBTS:    PURCHASE  OF 

STOCK  WITH  WORTHLB.SS  PATENT.  Where  a  corporation  was  org^anized 
for  the  manufacture  of  a  patented  article,  and  the  amount  of  capital 
stock  was  $10,000,  all  of  which  was  taken  by  defendants  in  exchan^  for 
their  interest  in  the  patent,  which  proved  to  be  worthies,  held  that 
defendants  were  personally  liable  to  the  creditors  of  the  corporation  to 
the  extent  of  the  stock  so  taken  by  them  severally,  under  sections  1082 
and  1084  of  the  Code.    Chisholm  Bros,  r.  Forney,  333. 

COUNTY. 

1.  Claim  against:   acceptance  of  part  allowed:  action  for  resi- 

due. Where  a  claim  against  a  county  consists  of  several  items,  some  of 
which  are  allowed  in  full,  and  others  wholly  rejected,  by  the  board  of 
supervisors,  and  the  claimant,  with  full  knowledge  of  these  facts,  accepts 
the  sum  allowed,  he  is  not  thereby  precluded  from  maintaining  an  action 
against  the  county  for  the  residue  of  his  claim.  Wapello  Co.  v.  Sinna- 
man,  1  G.  Greene,  413,  and  Brick  v.  Pit/mouth  Co.,  63  Iowa,  462,  dis- 
tinguished.    Wilson  V.  Palo  Alto  County ,  18. 

2.  Awarding  printing  to  newspapers:  irreoularttt:  injunction 

refused.    See  Board  of  Supervisors,  1. 

3.  Reimbursement  for  support  of  insanb  person:  lien  on  land. 

See  insane,  1. 

COURTS. 

See  Supreme  Court. 
Circuit  Court. 

CRIMINAL  LAW. 

1.  Inform vtion:  change  of  venue:  statute  construed.    In  section 

4671  of  the  Code,  relating  to  changes  of  venue  in  criminal  cases  triable  in 
justices*  courts,  the  clause  providing  that  the  justice  before  whom  the 
cause  is  commenced  shall  transmit  the  papere,  etc.,  **  to  the  next  nearest 
justice  in  the  county  against  whom  none  of  the  above  objections  exist,** 
refers  only  to  the  objections  enumerated  in  that  section,  and  not  to  the 
objections  named  in  section  4670,  which  are  required  to  be  made  by  affi- 
davit as  a  ground  for  a  change  of  venue.  Accordingly,  where  the 
defendant  included  in  his  affidavit  for  a  change  an  allegation  that  he 
could  not  obtain  justice  before  the  other  justice  of  the  same  township, 
he  being  the  next  nearest  justice,  such  allegation  was  properly  stricken 
out  on  motion,  and,  there  being  no  legul  objection  against  said  next 
nearest  justice,  the  cause  was  properly  sent  to  him,  and  he  thereby 
acquired  jurisdiction  thereof.    Albertson  v,  Kriechbaum,  11. 

2.  Jurisdiction:  information  or  indictment:  measure  of  penalty: 

imprisonment  in  default  of  fine  and  costs  :  LIQUOR  LA  w.  Where 
a  statute  provides  that  for  the  violation  thereof  a  fine  shall  be  imposed, 
and  that  the  convict  shall  pay  the  costs  of  prosecution,  and  that,  in 
default  of  such  fine  and  costs,  he  shall  be  imprisoned  for  a  certain  time, 
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the  imprisooment  is  no  part  of  the  penalty,  bat  only  a  means  of  cxAlect- 
ing  the  penalty  and  costs;  and  so,  where  the  fine  provided  does  not  ex- 
ceed $100,  the  cause  may  be  tried  on  information  in  justice's  court,  ooder 
section  11,  art.  1,  of  the  constitution,  although  the  time  for  which  the 
convict  may  be  imprisoned  in  defanlt  of  payment  of  fine  and  costs  may 
exceed  thirty  days.  Accordingly,  a  j'ustice  of  thejp^ice  has  jaiisdictjon 
of  the  ''first  offense''  contemplated  m  section  11,  Chap.  143,  Acts  of  the 
Twentieth  General  Assembly,  in  relation  to  keeping  and  selling  intos- 
cating  liquors.    Id, 

3.  Compounding  pblont:  evidence:  felony  must  be  cstablished. 

One  cannot  be  directly  or  collaterally  adjudt^  guilty  of  compounding' 
a  felony,  unless  it  has  been  established  that  the  other  party  to  the 
unlawful  compact  is  guilty  of  the  felony.  It  is  not  sutficient  that  he  be 
charged  or  inaicted  merely.  So  held  in  this  case,  where  it  was  sought 
to  annul  a  sale  on  the  ground  that  the  consideration  thereof  was  the  com- 
pounding of  a  felonyj  and,  therefore,  unlawful.  Deere  dt  Co,  v.  Woif, 
32. 

4.  Procedure:  change  op  venue:  prejudice  op  judge:  discretion: 

appeal.  Although  an  application  for  a  chanfire  of  the  place  of  trial  of 
a  criminal  case,  on  the  ground  of  the  prejuaicc  of  the  judge,  makes 
allegations  upon  which,  ifirue^  a  change  should  bfe  granted,  it  does  not 
follow,  as  a  matter  of  course,  that  the  change  must  be  granted ;  for 
the  judge  mav  consult  his  own  feelings  as  well  as  the  papers,  and  grant 
or  deny  the  change,  as  he  may  think  the  right  demands,  in  the  exercise 
of  a  careful  discretion;  and  his  ruling  will  not  be  reversed  on  appeal 
to  this  court,  unless  it  is  made  to  appear  that  prejudice  in  fact  existed; 
and  it  does  not  so  appear  from  the  record  in  this  case.  (See  opinion.) 
State  V.  Foley y  51. 

5.  Procedure:  absence  of  state's  witnesses:  continuance:  facts 

justifying.  Where  defendant  was  tried  for  incest,  and  after  the  trial 
the  district  attorney  allowed  the  state's  witnesses  to  depart,  and  the 
jury  failed  to  agree,  held  that  the  district  attorney's  failure  to  hold  the 
witnesses  in  anticipation  of  another  trial  at  the  same  term  was  not  such 
negligence  as  should  defeat  his  motion  for  a  continuance,  on  the  ground 
of  the  absence  of  one  of  the  witnesses  whose  attendance  could  not  be 
procured  at  that  term.    State  r.  Miller^  60. 

6.  Evidence:  incest:  what  is  corroborative.    On  a  trial  for  incest, 

evidence  may  be  corrobative  of  the  prosecutrix,  and  therefore  material, 
without  being  in  direct  corrobation  of  her  testimony  as  to  the  body  of 
the  crime.    See  opinion  for  example.    Id, 


7.  : :  father  and  daughter:  evidence  to  sItport  ver- 
dict. The  evidence  in  this  case  considered,  and  held  sufficient  to  sup- 
port a  verdict  that  defendant  was  guilty  of  incest  with  his  daughter. 
Id, 

8.  :  :  corroboration:  dutt  of  court  and  jury.    On  a 

trial  for  incest,  and  in  like  cases,  it  is  for  the  court  to  determine  whether 
or  not  evidence  is  corroborative,  but  is  it  for  the  jury  to  weigh  and  deter- 
mine the  effect  of  such  evidence.    Id, 

9. :  improper  intimacy.    The  mere  fact  of  a  man's  having 

given  money  to  the  prosecutrix  in  a  case  of  alleged  incest  is  immateriiu 
as  evidence  of  an  improper  intimacy  between  them.    Id, 

10.  Evidence:  larceny:  possession  of  stolen  goods:  prbsumptiok: 
evidence  to  overcome.  The  presumption  of  guilt  arising  from  the 
possession  of  recently  stolen  property  is  sufficiently  overcome  to  jast'fv 
a  verdict  of  acquittal,  when  the  defendant  has  introduced  evidence 
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explanation  of  his  posnession,  which  raises  a  reasonable  doabt  of  his 
guilt.    State  V.  Richart,  hi  Iowa,  247,  followed.    SUiU  v,  Hopkins,  240. 

11.  Nuisance:  saloon:  indictmbnt:  instructions:  proof.  Under 
section  4091  of  the  Code,  a  saloon-keeper  who  hut  once  permits  drunken- 
ness, quarreling,  fighting,  and  breaches  of  the  peace  to  occur  in  his 
saloon,  to  the  disturbance  of  others,  is  guilty  of  keeping  a  nuisance. 
And  so  far  as  the  language  of  the  indictment  in  this  case  charged  a 
repetition  of  such  disturlmnces,  it  was  surplusage,  and  proof  of  a  single 
disturbance  was  sufficient  to  support  a  verdict  of  guilty,  and  an  instruc- 
tton  to  that  effect  is  approved.    State  v.  Pierce,  85. 

12.  Drunkenness  defined.  A  person  is  drunk  in  legal  sense  when  he  is 
so  far  under  the  influence  of  intoxicating  liquors  that  his  passions  are 
visibly  excited  or  his  judgment  impaired  by  the  liquor.    Id. 

13.  Nuisance:  saloon:  place  of  disturbance:  evidence.  On  the  trial 
of  a  saloon-keeper  for  nuisance,  the  state  is  not  con6ned  to  proof  of  dis- 
turbances within  the  building,  but  may  show  that  drunkenness,  quarrel- 
ing or  fighting  occurred  at  the  place,  out  without  the  building,  if  they 
occurred  with  defendant's  permission,  or  were  occasioned  by  the  busi- 
ness which  he  was  carrying  on  in  the  building;  (State  p.  Webb,  25  Iowa, 
235;)  but  the  fact  that  liquor  sold  by  him  was  carried  away  and  con- 
sumed elsewhere  is  immaterial.    Id, 

14.  :  :  evidence.    In  such  a  case,  it  is  competent  for  the  state 

to  show  that  jjersons,  immediately  after  leaving  defendant's  place, 
appeared  to  be  intoxicated;  for  such  evidence  would  tend  to  prove  that 
drunkenness  was  permitted  at  such  place.    Id, 

15.  Reasonable  doubt:  instruction,  considered  as  a  whole,  ap- 
proved. An  instruction  is  not  to  be  reviewed  in  detached  sentences, 
but  as  a  whole;  and,  when  so  considered,  the  instruction  in  this  case, 
(see  opinion,)  defining  a  reasonable  doubt,  and  stating  the  effect  thereof, 
is  approved.    Id, 

16.  False  pretense  as  to  existing  fact:  what  is.  Where  defendant 
borrowed  money  on  the  false  pretense  that  his  brother  was  to  arrive  with 
money  for  him,  coupled  with  a  promise  to  use  it  in  payment  of  the  sums 
borrowed,  this  amounted  to  a  pretense  that  he  had  the  money,  aa  an 
existing  fact,  and  it  was  properly  alleged  in  the  indictment  and  proved 
on  the  trial.    StaU  v,  Fooks,  196. 

17.  Obtaining  money  on  false  pretense:  influence  of  the  pre- 
tense: INDICTMENT.  An  indictment  for  borrowing  money  upon  a 
false  pretense  need  not  allege  that  the  false  pretense  was  the  sole  cause 
which  induced  the  complainant  to  loan  him  money.  It  is  sufficient  to 
allege  that  it  was  the  main  cause.    Id, 

18. :  PLAUSiBiLiTT  OF  PRETENSE.    It  is  uot  necessary,  in  order  to 

sustain  a  conviction  for  obtaining  money  upon  a  false  pretense,  that  the 
pretense  should  be  so  plausible  as  to  deceive  a  prudent  and  intelligent 
man.  It  is  sufficient  to  show  that  it  was  made  with  the  intention  to 
deceive  the  victim,  and  that  it  did  deceive  him,  though  he  may  have 
been  weak  and  credulous.    Id, 

19.  :   evidence:    admission  by  defendant  of  his   poverty. 

Where  defendant,  when  arraigned  upon  an  indictment  for  borrowing 
money  upon  the  false  pretense  that  ne  was  a  man  of  means,  stated  to 
the  court  that  he  had  no  means  to  employ  counsel  to  defend  him,  and 
thereby  obtained  counsel  at  the  expense  of  the  state,  his  statements  so 
made  were  admissible  in  evidence  upon  the  trial  to  prove  the  falsity  di 
the  pretense  made  to  his  victim.    Id, 
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20.  :  EVTDBNCB  OF  DEYiCEB.    On  the  trial  of  such  a  caae,  it  is  proper 

to  show  the  arts  and  devices  nsed  bj  the  aoeased  to  lead  his  'ficttm  to 
•  rely  upon  the  alleged  false  pretense.    Id. 


21.  Special  vrrdict.    There  can  be  no  spedal  verdicts  in  criminal 
Sections  2806-2809  of  the  Code,  authorizing  special  findinga,  reiate  to 
civil  cases  alone.    Id. 

22.  Prrliminart  examination:  filing  minxttbs  with  clerk.  Sectioo 
4289  of  the  Code  does  not  require  the  minutes  of  a  preliminary  examina- 
tion to  be  filed  with  the  clerk  of  the  district  courU  in  a  case  where  the 
defendant  is  discharged  upon  such  examination.    State  v.  Helrin,  289. 

23.  Robbbrt:  coins:  btidbncr  of  talub.  Where  the  indictment 
alleged  the  taking  of  certain  gold  and  silver  coins,  and  the  person 
robbed  testified  that  he  was  robbed  of  $245  in  gold,  mostly^  in  twenty- 
dollar  gold  pieces,  but  parti v  in  five  and  ten-doliar  gold  pieces,  and  of 
$45  or  $  ^0  in  silver  dollars,  held  that  this  was  sufficient  evidence  of  the 
genuineness  and  value  of  the  coins.    Id. 

24  Releasing  distrained  swine.  The  word  "  stock,'*  as  used  in  section 
2,  chapter  1^,  Acts  of  the  Eighteenth  General  Araembly,  making  it  a 
misdemeanor  to  release  distrained  stock,  has  its  ordinary  meaning  as 
used  in  agricalture,  and  includes  swine.    State  v.  Clark^  336. 

25.  Continuance  for  absence  of  witness:  facts  entitling  to.  It 
appearing  from  the  record  in  this  case  that  the  defendant  had  used  due 
diligence  to  secure  the  attendance  of  a  material  witness,  and  had  shown 
reasonable  excuse  for  not  at  an  earlier  day  making  an  application  for  a 
continuance  on  account  of  the  absence  of  such  witness,  held,  in  view  of 
the  circumstances  of  the  case,  (see  opinion,)  that  the  court  erred  in  over- 
ruling his  application,  and  that  the  judgment  of  conviction  should  be 
reversed.    State  v.  Stone^  366. 

26.  False  pretenses:  facts  constituting.  Where  defendant  obtained 
property  under  the  false  pretense  that  he  had  purchased  a  farm  in  the 
neisrhborhood,  held  that  this  was  a  falsehood  in  regard  to  an  existing  fact, 
and  sufficient  to  sustain  a  judgment  of  conviction.    State  p.  Fooks,  452. 

27.  Waiver  by  defendant  of  presence  of  witness.  It  is  competent 
for  a  defendant  in  a  criminal  case  to  waive  the  presence  of  one  of  the 
state*s  witnesses,  and  to  aarree  to  have  his  written  testimony  read  to  the 
jury.  Compai-e  State  v.  Poison,  29  Iowa,  133.  State  v.  Carman,  63  Id^ 
130,  distinguished.    Id. 

28.  Practice:  aid  to  district  attorney:  employment  of  counsel  bt 
PROSECUTING  WITNESS.  With  the  consent  of  the  district  attorney,  the 
district  court  may  permit  attorneys  employed  by  private  parties  (the 
prosecuting  witness  in  this  case)  to  assist  in  prosecutions; — following 
htate  V.  Fitzgerald,  49  Iowa,  260;  and  this  practice  has  been  so  long 
established  in  this  state  as  to  require  an  act  of  the  legislature  to  abro- 
gate it.    State  V.  Montgomery ,  48^3. 

29.  Assault:  several  acts  inone offense:  evidence.  Where  defend- 
ant, in  seeking  to  prevent  the  prosecuting  witness  from  crossing  his  farm, 
pointed  a  cocked  revolver  at  him  more  than  once,  held  that  the  several 
acts  were  but  parts  of  the  same  transaction,  and  constituted  but  one 
assault,  and  that,  while  one  act  was  sufficient  to  constitute  an  offense, 
all  were  properly  shown  to  establish  the  animus  of  the  defendant.    Id, 

30.  Evidence:  animus  of  prosecuting  witness.  For  the  pnrpoee  of 
showing  the  feeling  of  the  prosecuting  witness  toward  the  defendant,  it 
was  competent  to  prove  that  there  had  been  difficulty  between  them; 
but  to  prove  particular  acts,  such  as  that  the  witness  had  struck  defend- 
ant, was  not  competent    Id. 
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31.  :  assault:  intention  in  taking  weapon.    One  charged  with 

committiDg  an  assault  with  a  revolver  should  not  be  permitted  to  testify 
as  to  his  purpose  in  takini?  the  revolver  with  him,  for,  however  innocent 
his  purpose,  it  would  not  justify  an  assault  with  the  weapon.    Id, 

32.  Assault  with  revolver  to  remove  trespasser.  An  assault  with 
a  revolver  cannot  be  justified  for  the  purpose  of  removinir  a  mere  tres- 
passer from  the  premises  of  the  assailant.    Id, 

33.  Manslaughter:  evidence  insufficient.  The  evidence  in  this  case 
bein^  insutKcient  to  connect  defendant  with  the  homicide,  the  judgment 
of  conviction  for  manslaughter  is  reversed.    State  r.  Specht,  oSi. 

34.  Rape:  corroboration  of  prosecutrix:  evidence  on  app^l. 
Although  the  evidence  contained  in  the  abstract  in  this  case  tends  very 
slightly,  if  at  all,  to  corroborate  the  prosecutrix  in  a  trial  for  rape,  yet, 
as  the  abstract  does  not  purport  to  contain  all  the  evidence,  this  court 
cannot  say  that  she  was  not  corroborated.    State  r.  Cook,  560. 

35.  :     EVIDENCE    OF    CONSENT:     DECLARATION    OF    PROSECUTRIX. 

If  the  prosecutrix  in  this  case,  on  the  same  day  when  the  alleged  rape 
was  committed,  stated  to  another  woman,  who  had  seen  her  and  the 
defendant  in  questionable  relations  only  a  few  minutes  before  the  com- 
mission of  the  ^eged  rape,  **  that  she  had  had  sexual  intercourse  with 
the  defendant,  and  would  have  it  again,  and  did  not  care  what  other 
people  might  say,**  held  that  such  statement  should  have  been  allowed 
to  go  to  the  jury  as  bearing  on  the  question  of  her  consent.    Id, 

36.  Change  of  venue:  prejudice  of  judge.  The  statement  of  the 
mere  belief  of  the  defendant  that  the  judge  is  prejudiced,  when  such 
belief  is  founded  alone  on  alleged  facts,  of  the  existence  of  which 
defendant  has  no  personal  knowledge,  is  insufficient  to  overcome  the 
presumption  which  arises  from  the  denial  which  is  implied  in  the  order 
of  the  judge  overruling  the  petition  for  a  change  of  venue;  but,  with 
the  unequivocal  statement  of  the  judge  that  the  alleged  facts  on  which 
the  belief  of  defendant  is  based  have  no  existence,  the  question  of  the 
correctness  of  the  ruling  is  not  left  to  depend  on  the  presumption  which 
aiises  under  the  law  in  its  favor,  but  is  affirmatively  established.  State 
r.  Hale,  575. 

37.  evidence:  arson:  tracks  of  defendant's  horse.  Evidence  that 
certain  horse-tracks  led  from  the  place  where  the  arson  was  committed 
to  defendant's  barn,  and  that  the  tracks  con-espqnded  in  size  to  the  feet 
of  defendant's  horse,  held  insufficient  to  sustain  a  verdict  of  guilty, 
without  other  evidence  connecting  defendant  with  the  crime;  and  the 
other  evidence  oifered  against  defendant  in  this  case  (see  opinion)  was 
as  consistent  with  his  innocence  as  with  his  guilt.    State  v,  Melick,  614. 

38.  :  :  .    In  such  case  defendant  should  have  been 

allowed  to  show  that  his  horse  could  not  wear  a  shoe  of  the  size  of  the 
track  in  question.    Id, 

30.  :  cross-examination:  practice.    Where  a  witness  testifies  in 

chief  to  n  conversation,  his  cross-examination  should  be  confined  to  the 
same  subject.    Id, 

40.  Larceny:  of  money  from  person:  sufficiency  of  indictment. 
The  indictment  in  this  case,  charging  that  the  defendants,  "on  the  16th 
day  of  April,  18S2,  in  the  county  aforesaid,  seven  $100  notes,  of  the 
value  and  denomination  of  f  100  each,  consisting  of  national  bank-notes, 
and  national  currency  called  greenbacks,  and  all  of  the  aggregate  value 
of  $700.  then  and  there  being  the  property  of  the  said  A.  H.  H.,  feloni- 
ously did  steal,  take  and  carry  away,  contrary  to  law,''  held  sufficient 
State  r.  Graham,  617. 
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41. :  EYIDBNCB  TO  EXPLAIN  P088BBBIOK  OF  UONET.      Where  bills 

of  the  denomination  of  the  money  stolen  were  found  in  the  possession 
of  one  of  the  defendants,  it  was  not  competent,  in  explanation  of  f^och 
possession,  to  show  that  such  defendant  had  bills  of  sach  denomination 
two  or  three  months  before,  unless  the  money  then  had  was  shown  to  be 
identical  with  the  money  had  after  the  larceny,    /c/. 

42.  Appeal  to  supremb  cx>drt:  no  judgment  below:  no  jurisdic- 
tion.   Where  the  abstract  fails  to  show  that  a  jud^rment  was  rendered 

^  below,  from  which  an  appeal  was  taken,  this  court-  has  no  jorisdiciion* 
and  the  appeal  mast  be  dismissed.    State  v.  WheeUr^  619. 

43.  What  witnesses  the  state  may  examine  on  the  trial.  Under 
chapter  HiO,  Laws  of  1880,  the  errand  jury  may  find  an  indictment  upon 
the  minutes  of  evidence  given  by  the  witnesses  before  a  eommittiiur 
magistrate:  and  in  such  case,  by  section  3  of  said  chapter,  the  state  is 
entitled  on  the  trial  to  examine  any  witness  in  support  of  the  indictment 
who  was  examined  bofore  the  committing  magistrate,  and  whose  evi- 
dence was  considered  by  the  grand  jury  in  finding  the  indictment,  and 
a  minute  thereof  returned  to  the  court  with  the  indictment.  Bat  where 
the  indictment  was  found  upon  minutes  which  were  not  certified  by  the 
magistrate,  as  required  by  section  4242  of  the  Code,  held  that  the  grand 
jury  was  not  precluded  from  satisfying  themselves  by  other  evidence 
that  the  minutes  were  correct,  and  that  it  must  be  presumed  that  tbej 
did  so  satisfy  themselves;  also,  that  the  state  did  not  thereby  lose  any 
right  to  examine  the  witnesses  who  testified  before  the  magistrate,  which 
it  would  have  had  had  the  minutes  been  properly  certified.  State  r. 
Keppet\  745. 

44.  BuRaL.\RY:  evidence  op  identity:  res  oesta.  Where  the  prose- 
cuting witness  and  his  wife  both  testified  that  defendant  was  the  person 
who  entered  their  house  on  the  night  in  question,  and  there  were  other 
circumstances,  proved  by  the  testimony  of  other  witnesses,  which  tendetl 
strongly  to  identify  him  as  the  criminal,  the  fact  that  the  person  who 
committed  the  crime  stated,  before  he  entered  the  house,  tnat  he  was 
the  defendant,  was  proper  to  be  considered  by  the  jurj',  in  connection 
with  the  other  circumstances  in  evidence,  in  determining  the  question  of 
identity.    Id. 


45.  : :  proof  of  commission  of  another  crime:  

VANCY.  Where  the  indictment  charged  burglary  wiUi  intent  to  com- 
mit an  assault  and  battery,  and  the  body  of  the  crime  was  established, 
it  was  competent,  for  the  purpose  of  identifying  defendant  as  the  crim- 
inal, to  show  that  he  knew  that  there  was  a  sum  of  money  in  the  hoose 
at  the  time,  even  though  it  tended  to  prove  the  commission  of  a  distinct 
crime  from  that  charged  in  the  indictment,  or  a  different  motive  from 
that  alleged.    Id, 

46.  Allegation  of  county:  judicial  notice  op  location  of  town. 
An  indictment  which  charged  that  the  crime  was  committed  in  the  town 
of  L.,  \fithout  naming  the  county,  was  not  defective,  where  L.  was  the 
county  seat  of  the  county  where  the  indictment  was  found;  for  the 
court  will  take  judicial  notice  of  that  fact.    Uildreth  v.  Crawford^  339. 

47.  Attorney's  fees  for  defending  pauper:  conditions  of  recotert 
from  county.    See  Attorney  at  Law,  2. 

48.  Measure  OF  punishment:  revibw  of  in  supreme  court.  See  Prac- 
tice in  Supreme  Court,  13. 

49.  FXTLLNESS   OF    INSTRUCTIONS   REQUIRED    IN    CRIMINAL    CASES.        See 

Instructions,  3. 
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CROSS-ACTION. 

1.  Dependant  AGAINST  co-defendant:  notice  necesbabt.    See  Juris- 
diction, 1. 

DAMAGES. 

1.  Measube  of:  breach  of  cotbnant  of  seizin.    In  an  action  for  breach 

of  covenant  of  seizin,  if  plaintiff  had  been  ousted  from  the  land  by  rea- 
son of  the  breach,  the  measure  of  her  dama^res  would  have  been  the  con- 
sideration paid,  and  interest;  but  where  she  made  no  proof  of  the  con- 
sideration paid,  and  failed  to  show  that  there  was  any  threatened  dis- 
turbance or  her  possession,  she  was  entitled  to  recover,  if  at  all,  only 
nominal  damag^es.  Nosier  v.  Hunt,  18  Iowa,  212,  followed.  Norman 
V,  Winch  263. 

2.  Measube  of  :  ebboneous  instruction.    An  instruction  as  to  the  meas- 

ure of  plaintiff's  damages  in  this  case  not  beingr  warranted  by  the  alle- 
firations  and  proof,  and  it  appearing  from  the  verdict  that  defendants 
were  prejudiced  thereby,  held  that  the  giving  of  the  instruction  was 
revisible  error.    Inman  v.  Ball,  543. 

3.  Exemplaby:  when  to  be  assessed.    In  order  to  justify  the  assessinT 

of  exemplary  damages,  it  must  be  made  to  appear  that  the  act  com- 
plained of  was  a  willful  or  malicious  wrong;  and  an  instruction  in  this 
case,  to  the  effect  that  the  defendants  were  liable  for  exemplary  dam- 
ages, if  they,  when  they  committed  the  acts,  had  good  reawn  to  believe 
they  were  wrongful,  held  erroneous.    Id, 

4.  Fob  use  of  party  wall:  measure  of.    See  Party  Wall,  1. 

5.  Measure  of,  for  wrongful  discharge  of  public  school-teacher. 

See  Public  Schools,  2. 

6.  Measure  of,  for  failure  to  fence  railroad  track  and  build 

cattle  guards  as  agreed.    See  Railroads,  23. 

7.  Measure  of,  on  bbeach  of  wabbanty  in  sale  of  machine.    See 

Sale,  5. 

8.  Measube  of,  fob  failubb  to  DEiiirsB  gbain  on  contract.    See 

Sale,  12. 

9.  Fob  bbeach  of  covenant  in  deed:   of  what  date  computed: 

BECOVBBY  OF  ATT0BNEY*8  FEES.    See  Vendor  and  Vendee,  1, 2. 

10.  Excessive:  gbound  fob  new  tbial.    See  New  Trial,  1. 

DECLARATIONS. 
1.  Of  PB08ECUTBIX  FOB  BAPE.    See  Criminal  Law,  35. 

DECREE. 
See  Judgment  and  Dbcbbb. 

DEED. 
See  Conveyance. 

DEFAULT. 
See  Judgment  and  Decbee,  1, 3, 4, 9.  , 
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DELIVERY. 

1.  Or  eooDS  to  pubchasbr:  facts  constitutihg:  qubbtiok  fob  just. 

See  Sale,  7,  8. 

DEMURRER. 
See  Mechanic's  Lien,  2. 

DEPOSITION. 
1.  Mat  be  upbd  bt  bitheb  partt.    See  Evidence,  12. 

DESCRIPTION. 

1.  Of  land  in  conveyance:  variance  between  survey  and  plat: 

plat  controls.    See  Conveyance,  1. 

2.  Judicial  notice  of  location  of  land  DE80Ri^n>  by  township 

AND  RANGE.    See  Tsx  bale  and  Deed,  18. 

3.  Of  property  in  insurance  policy:  latent  ambiquitt:  parol  to 

EXPLAIN.    See  Insurance,  1. 

DILIGENCE. 
See  Railroads,  7,  27. 

DISTRICT  ATTORNEY. 

1.   May  BE  AIDED  on  trial  by  counsel     EMPLOYED    BY    PR08ECCTIK0 

WITNESS.    See  Criminal  Law,  28. 

DIVORCE. 

1.  Contract  for  alimony:  validity  of:  code,  §  2203.    The  power  of 

husband  and  wife  to  contract  with  reference  to  the  amonnt  which  shall 
be  awarded  the  wife  as  alimony,  on  the  dissolution  of  the  marria^  rela- 
tion  by  divorce,  has  been  recognized  by  this  court  in  the  case  of  Blake  r. 
Blake^  7  Iowa,  46,  and  subsequent  cases;  and  such  power  is  not  taken 
away  by  §  2203  of  the  Code.  But  courts  vnll,  in  every  case,  scratiiiize 
the  transaction  very  closely,  and  the  contract  will  not  be  enforced,  unle^ 
it  appears  to  have  been  entered  into  fairly,  and  to  be  reasonably  just 
and  fair  to  the  wife.    J^atiin  v,  Martin,  255. 

2.  Wife  against  husband:  dismissal  of  action:  liability  of  hus- 

band Fou  attorney's  fees.  Where  a  wife  employs  an  attorney  to 
beprin  an  action  for  divorce  against  her  husband,  and  the  attorney  beyrins 
such  action  in  good  faith,  upon  the  wife's  verified  statement  of  facts 
which,  if  true,  would  entitle  her  to  a  divorce,  and  the  action  is  after- 
wards disraiRsed,  heid  that  the  attorney  may  recover  his  fees  of  the 
husband,  without  proving  that  the  wife  was  in  fact  entitled  to  a  divorce. 
Preston  r.  Johnson,  285. 

3.  On  ground  of  felony:  decree  pending  appeal:  former  adju- 
dication. Where  defendant  was  convicted  of  a  felony,  but  api>ealed, 
and,  pending  the  appeal,  plaintiff  began  an  action  against  him  for 
divorce  on  account  of  such  conviction,  a  decree  was  properly  rendered 
for  defendant,  because  the  action  was  premature,  so  long  as  the  convic- 
tion was  not  final;  (Rivet's  r.  Rivers,  60  Iowa,  378;)  but  such  decree  was 
not  a  final  adjudication  of  plaintiff *s  right  to  a  divorce  for  the  cause 
alleged,  and  did  not  estop  her  from  maintaining  another  action  on  the 
same  ground  after  the  judgment  of  conviction  was  affirmed.  Ricers  r. 
Rivers,  568. 


Digitized  byLjOOQlC 


INDEX.  785 

DOMESTIC  RELATIONS. 
See  HusBAKD  and  Wifb. 

Parent  and  Child. 

Divorce,  1,  2. 

DOWER. 

1.  Cut  off  by  sale  in  bankruptcy.  A  sale  by  an  assigniee  in  bank- 
ruptcy of  the  bankrupt *8  land  is  a  judicial  sale  thereof  within  the 
meaning  of  section  2440  of  the  Code,  and  bars  a  claim  to  dower  therein 
by  the  widow  of  the  bankrupt.  Compare  Stidger  v.  Evans,  64  Iowa,  91. 
Taylor  v.  Highberger,  134. 

DURESS. 

1.  Definition:  byidbnce.  Duress  is  an  actual  or  threatened  violence  or 
restraint  of  a  man's  person,  contniry  to  law,  to  compel  him  to  enter  into 
a  contract,  or  to  dischar^  one;  and  the  evidence  in  this  case  (see  opinion) 
does  not  sustain  the*  allegations  of  duress.    King  v,  Williams,  167. 

ELECTION. 

1.  Division  of  township:  when  division  consummated  for  elec- 
tion purposes.    See  Township,  1. 

EMINENT  DOMAIN. 

1.  Land  for  highway:  right  to  compensation   and  jury  trial 

waived.    See  Constitutional  Law,  1,  2. 

2.  Taking  land  for  railway  purposes.    See  Railroads,  3,  6, 11. 

EQUITY. 

1.  Jurisdiction:  fraud  and  conspiracy:  injunction.     Equity  will 

grant  an  injunction  to  defeat  a  fraudulent  conspiracy,  wherein  a  deed  is 
sought  to  be  defeated  on  the  false  claim  that  it  was  forged,  and  is  there- 
fore void ;  and  in  such  case  it  will  not  be  particular  to  inquire  whether 
the  conspiracy  might  not  be  defeated  by  some  other  remedy.  Palo  Auo 
Banking,  etc.,  Co.  v.  Mahar^  74. 

2.  Practice  in:  relief  under  general  prayer.    Where  a  petition  in 

equity,  besides  asking  for  an  injunction,  makes  the  broad  and  general 
prayer  for  all  equitable  relief  to  which  plaintiff  is  enbtled,  the  court's 
power  to  grant  relief  is  as  broad  and  general  as  the  prayer.    Id. 

3.  Suit  by  one  for  benefit  of  many:  partial  relief:  objection  by 

defendants.    Jt  is  not  for  defendants  to  defeat  an  action  on  the 
ground  that  the  persons  for  whose  benefit  plaintiff  sues  will  not  obtain^ 
full  relief  therein.    Id, 

4.  Lien  on  two  funds:  marshaling  assets.    A  creditor  who  has  a  lien 

on  two  funds  cannot  be  required  by  another  creditor,  who  has  a  lien  on 
one  of  the  funds  only,  to  exhaust  the  other  fund  first,  except  where  it 
can  be  dooe  without  injustice  to  him.    Cutler  v.  Amman,  281. 

5.  Jurisdiction  of  in  causes  involving  complicated  accounts:  claim 

AOAiNST  estate:  reference.    See  Constitutional  Law,  4. 

6.  Does  not  relieve  against  mistakes  of  law.    See  Contract,  7. 
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7.  Mistake  as  to  subject-matter  of  contract:  rslikf  ts  bquitt. 

See  Contract,  10. 

8.  Jurisdiction  to  uestrain  nuisances.    See  Intoxicatuig^  Liqaotn,  1. 

9.  Equitable, aid:  cases  not  calling  for.    See  JadCTient  and  Decree, 

1,2.5. 

10.  Equitable  relief  against  final  sbttlbmbnt  of  adxinxstrator. 

See  Estates  of  Decedents,  8. 

ERROR  WITHOUT  PREJUDICE. 

1 .  No  ground  for  reversal  on  appeal.    Sea  Practice  in  Supreme  Coait, 
11,  15, 17;  Evidence,  10,  14;  Pleading,  3. 

ESTATES  OF  DECEDENTS. 

1.  Title  to  property.    No  action  can  be  maintained  by  the  heirs  of  a 

decedent  upon  a  promissoi-y  note,  the  property  of  the  decedent  at  the 
time  of  bia  death,  when  the  time  for  granting  letters  of  administration 
has  not  expired.  Such  note  belonsrs  to  the  estate,  and  not  to  the  heir?. 
Haynesv.  ifat-ris^o^i  Iowa,  516.  followed;  Phinnt/  v.  Warren,  52  Id., 
332,  distinguished.    Baird  v.  BrMkSt  40. 

2.  Deviseii  dying  before  testator:    who  are  hkirs  of:    code,  5  § 

2-i^^l,  2454.  Where  a  devisee  dies  before  the  testator,  leaving  a  widow 
and  a  brother,  the  brother  i<»,  but  the  widow  ia  not,  an  heir  of  the  deWse*'. 
within  the  meaning  of  section  2^'M  of  the  Code,  and  in  such  case  tht» 
legacv  fiToes  to  the  brother.  McMenom'i  p.  Mc^{enomi^^  22  Iowa,  l4-<. 
and  tri7/o/*0/vr(/<Vrit,  50  Id.,  244.  distinsruished.  And  held,  furth*-r. 
arguendo,  that  the  word  "heirs,"  as  used  in  sections  2337  and  2454  of 
the  Code,  has  the  same  meaning.    Blachman  v.  Wadsworth^  80. 

3.  Dtpco very  OF  assets:  evidence.    See  opinion.     Williams  v,  Thomas, 

183. 

4.  Administrator's  bond:  who  may  sue  on.    Although  an  adminif^tni- 

tor's  bond,  given  in  186S,  ran  to  the  county  .iudge  and  his  successors  in 
office,  it  was  intended  for  the  security  of  all  persons  who  might  be  int**r- 
ested  in  the  administration  of  the  estate,  and  under  Code,  ^5  2-S-"^2,  (Rev  , 
§  2787,)  any  such  person  might  maintain  an  action  thereon.  In  this 
case.  }n>Jd  that,  after  the  removal  of  the  administratrix  who  gave  the 
bond,  her  flucceasor  might  sue  thereon  for  assets  of  the  estate  remaining 
in  her  hands.    Stewart  v,  Fhenice,  475. 

5.  Powers  of  substituted  administr.itor.    Under  sections  2348.  234^ 

of  the  Codr»,  a  substituted  administrator  succeeds  to  the  duti^^and  obli- 
gations as  well  as  to  the  powers  of  the  first  administrator.  Shawhan  r. 
I^ffer,  24  Iowa,  217,  followed,     fd, 

6.  Removal  OF  administrator:  right  of  successor  to  sue  on  bond: 

RULE  stated.  When  an  administrator  is  removed,  and  he  retain?  in 
his  hands  funds  of  the  estate  which  he  fails  to  pay  to  his  successor,  and 
the  debts  of  the  estate,  if  any,  have  all  been  liquidated,  then  it  would 
seem  that  the  creditors  and  heirs  or  legatees  are  the  only  persons  inter- 
ested in  the  funds  retained  by  the  first  administrator,  and  that  they 
alone,  and  not  the  second  administrator,  can  maintain  an  action  there- 
for on  the  bond  of  the  first  administrator.  But  where,  as  in  this  case, 
the  first  administratrix  failed  to  lorive  notice  of  her  appointment^  and  she 
was  afterwards  removed,  retaining  funds  in  her  hands,  it  could  not  be 
said  whether  there  were  or  were  not  debts  owin^  by  the  estate,  since 
creditors,  if  any,  had  had  no  notice  to  file  their  claims;  and  it  being,  in 
such  case,  the  duty  of  her  successor  to  give  such  notice,  and  to  pay  the 
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debts,  if  any,  it  was  his  right  to  liave  for  that  purpose  the  money 
retained  by  his  predecessor,  and  he  was  entitled  to  recover  the  same  in 
an  action  against  her  and  the  sureties  on  her  bond.  Kelle*/  r.  Mann,  56 
Iowa,  625,  distinguished.    Id, 

7.  PrNAL  SETTLEMENT  AND  DrSCHARGK:  NOTICE  NOT  NECESSARY.      There 

is  no  provision  of  statute  requiring  notice  to  be  given  of  an  administra- 
tor's final  report  and  application  for  discharge,  and  an  order  of  dischar^re 
may  be  maae  without  notice  to  persons  interested,  and,  when  made,  it 
will  have  the  force  and  effect  of  a  judgment,  and  cannot  be  attacked  in 
a  collateral  proceeding,  but  may  be  amended  or  set  aside  for  any  suffi- 
cient cause  by  a  timely  and  proper  proceeding.  Arnold  ei  al,  v.  Spates 
et  al,  570. 

8.  Sbttino  aside  final  report  and  order  of  dischargej  facts  war- 

ranting EQUITABLE  RELIEF.  In  this  caso,  an  administrator,  upon 
notice  published  in  a  newspaper  of  the  county,  but  without  actual  notice 
to  the  plaintiffs,  (heirs.)  who  resided  in  the  county,  obtained  an  order  of 
the  court  approving  his  final  report  and  discharging  him.  Held  that, 
after  a  lapse  of  two  years,  upon  a  showing  that,  by  mistake  or  fraud,  he 
had  fdilea  to  report  as  to  a  certan  fund  and  to  charge  himself  therewith, 
the  order  was  properljr  set  aside,  under  section  2474  of  the  Code,  in  a 
suit  in  equity  by  the  heirs  against  him  and  his  bondsmen,  and  judgment 
rendered  ftgainst  them  in  favor  of  each  of  them  for  his  distributive  share 
of  the  fund  not  accounted  for.  The  provision  of  section  2475  of  the 
Code,  requiring  proceedings  to  open  such  accounts  to  be  begun  within 
three  months,  does  not  apply  to  cases  of  mistake  or  fraud.    Id. 

9.  Disturbance  of  gift  to  pay  expenses  of  administration.    A  gift 

made  by  the  decedent  in  his  life-time  will  not  be  disturbed  and  charged 
with  the  expenses  of  administering  the  estate,  unless  it  be  such  expenses 
as  may  be  incurred  in  setting  aside  the  gift  for  some  lawful  purpose. 
WilleU  V.  Main,  675. 

10.  Allowance  of  claim:  how  far  binding  upon  heirs  and  grant- 

ees OF  decedent.  The  allowance  of  a  claim  against  an  estate  in  an 
action  to  which  the  heirs  are  not  made  parties  is  prima  facie  evidence, 
as  against  them,  of  the  correctness  and  validity  of  the  claim,  in  a  pro- 
ceeding to  subject  the  real  estate  which  they  have  inherited  to  its  pay- 
ment; but  it  is  not  conclusive.  And  such  allowance  is  not  even  prima 
facie  evidence  against  the  heirs  in  a  proceeding  to  subiect  real  estate  to 
the  payment  of  the  claim,  on  the  ground,  substantially,  that  the  dece- 
dent in  his  life-time  conveyed  to  thera  the  real  estate  without  considera- 
tion, and  for  the  purpose  of  d^fraadino^  creditors;  for,  \ia  grantees  they 
are  in  no  way  represented  by  the  administrator.    Id. 

11.  Jurisdiction  to  appoint  administrator.  In  any  case  where  an 
administrator  would  have  a  rijjht  of  action  in  this  state  for  the  collection 
of  a  claim,  the  circuit  court  has  jurisdiction  to  appoint  an  administratoi* 
to  make  the  collection,  no  matter  where  the  decedent  resided  at  the  time 
of  his  death.    Morris  v.  Chicago,  R.  I.  d:  P.  R"y  Co.,  121, 

12.  Appointment  OF  administrator:  qualification  before  appoint- 
ment. The  appointment  of  an  adminisrtator  is  not  invalidated  by  the 
fact  that  his  oath  was  taken  and  bond  made  before  hia  appointment. 
Id. 

13.  Claim  against:  complicated  accounts:  reference:  right  to 
JURY  TRiAij.    See  Constitutional  Law,  4.  » 

ESTOPPEL. 

1.  To  dent  contract  of  bale:  taking  possession  Br  mistake.  See 
Contract,  12. 
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2.  Op  oarnisheb  to  dkkt  indebtedness:  facts  kot  amouktesg  to. 

See  Estoppel,  6. 

3.  Facts  not  amountino  to.    See  School  DisfcricU  2:  Tax  Sale  and  Deed, 

14. 

EVIDENCE. 

1.  Of  BAD  HORAL  CHARACTER  TO  IMPEACH  witness:  REBirmivo.    Whcre 

the  state,  for  the  purpose  of  impeachin!?  one  of  defendant's  witnesses, 
had  introduced  evidence  of  the  general  bad  moral  character  of  the  wit- 
ness, and  the  defendant,  on  cross-examination,  hod  drawn  oat  the  fact 
that  the  bad  reports  aprainst  the  witness  were  based  upon  certain  via- 
picions,  it  was  not  competent  for  defendant  to  go  ftirther,  and,  bj  evi- 
dence in  chief,  show  that  such  suspicions  were  without  foundation.  State 
r.  Woodworth,  141. 

2.  :  ;-.    While  it  is  true  that  evidence  of  particular  immoral  acts 

cannot  be  given  for  the  purpose  of  impeaching  a  witness'  general  mor.il 
character,  yet,  where  there  has  been  evidence  that  the  general  reputa- 
tion of  a  witn^<)s  is  bad,  it  cannot  be  said,  as  a  matter  of  law,  that  such 
proof  is  insufficient  to  establish  bad  moral  character,  simplj  because,  on 
cross-examination^  it  appears  that  his  bad  reputation  is  limited  to  some 
particular  vice.  1 1  is  tne  province  of  the  j  ury,  in  such  c  ase,  to  determine 
the  weight  and  effect  to  be  given  to  the  whole  testimony  relating  to  the 
witness'  moral  character.    Id, 

S.  Privileged  communication:  physician  and  patient.  Where  one 
injured  upon  a  railroad  was  attended  by  the  company's  surgeon*  a  com- 
munication made  by  him  to  the  surgeon  in  response  to  a  question  asked 
for  the  purpose  of  ascertaining  the  tacts  in  order  properly  to  treat  him, 
was  a  privileged  communication,  within  the  meaning  of  section  3643  of 
the  Code.    Raymond  v,  Burlington^  C.  R,  <^.  N,  R*ff  Co.^  152. 

4. :  made  to  partner  of  physician.    It  would  violate  the  spirit 

of  the  statute  to  pei*mit  a  physician  to  disclose  a  privileged  commanica- 
tion  made  in  his  presence  to  his  partner.    Id, 

5.  Out  op  order  :  right  to  rebut.    Where  a  |>oint  has  been  gone  over  in 

the  introduction  of  evidence,  but  the  plaintiff  is  permitted  afterwards  to 
introduce  upon  the  same  point  further  evidence,  which  was  before  omit- 
ted by  oversight,  the  defendant  should  ordinarily  have  a  right  to  rebut 
such  new  evidence.  For  example,  see  opinion.  McDonald  tt  Co.  r. 
Moore,  171. 

6.  Handvtriting  :  clerk  of  courts  as  expert.    A  witness  does  not  show 

himself  to  be  qualified  to  testify  as  an  expert  upon  a  comparison  of  hand- 
writing, by  stating  merely  that  he  is  a  clerk  of  the  courts,  without  stating 
also  how  long  he  has  served  in  such  office.     Winch  v.  Nortnan^  186. 

7.   ;  STANDARD  OF  COMPARISON:  HOW  ESTABLISHED.     Where  it  fe 

sought  to  prove,  by  comparison  with  another  writing  as  a  standard,  that 
a  certain  writing  was  executed  by  the  same  person  who  wrote  the  stand- 
ard writing,  the  execution  of  the  standard  by  such  person  must  be  estab- 
lished by  direct  evidence,  and  not  by  comparison  with  some  other  writ- 
ing,   la. 

8.  Record  of  mortgage.    The  record  of  a  mortgage  is  but  secondary  evi- 
«        dence  of  its  contents,  and  is  not  admissible,  unless  a  sufficient  reason  is 

given  for  the  non-production  of  the  originjd  writing.  Jaffra^  dt  Co.  c. 
VAomjD^oit,  323. 

9.  Improperly  admitted  on  trial  of  law  case  to  court:  reversi- 

ble ERROR  ON  APPEAL.    Where  improper  evidence  is  admitted  in  the 
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trial  of  an  action  at  law,  thoof^h  the  trial  be  to  the  conrt,  it  must  on 
appeal  be  deemed  to  be  error,  unless  the  record  shows  affirmatively  that 
it  was  afterwards  discarded.    Id, 

10.  Error  in  admittino:  mo  prejudice:  no  reversal.  The  admission 
of  improper  testimony  on  a  point  sufficiently  established  by  other  proper 
testimony  can  work  no  pr^udice,  and  is  no  (ground  for  reversal.    Id, 

11.  Secondary  :  admission  of  without  objection  :  effect  of.  Second- 
ary evidence  admitted  without  objection  becomes,  in  effect,  primary  evi- 
dence.   Id, 

12.  Deposition  may  be  used  by  either  party.  Where  a  deposition  was 
taken  by  defendants,  and  other  depositions  were  taken  bv  plaintiff  to 
rebut  the  testimony  pfiven  in  the  deposition  taken  by  defendants,  and 
defendants  afterwards  ^ve  notice  that  they  would  not  introduce  their 
deposition,  held  that  it  was  competent  for  plaintiff,  nevertheless,  to 
introduce  all  the  depositions,  for  the  purpose  of  establishing  facts  mate- 
rial to  the  issue.    Brown  v.  Byam^  374. 

13.  Subornation  of  perjury:  inference  against  subohnbr.  One 
who  procures  another  to  give  false  testimony  in  suppoH  of  a  point  in 
isRue  inferentially  admits  thereby  that  he  cannot  establish  the  point  by 
truthful  testimony.    Id. 

14.  Opinion  of  witness:  error  without  prejudice.  A  question  call- 
ing for  the  legal  conclusion  of  the  witness  should  be  ruled  out;  but  in 
this  case,  where  the  trial  was  to  the  court,  and  the  witness  not  only 
answered  the  question  as  asked,  but  proceeded  to  state  all  the  facts  upon 
which  bis  answer  was  based,  held  that  the  error  in  allowing  the  ques- 
tion to  be  answered  was  without  prejudice.    Smalley  v.  Mores ^  386. 

15.  Contra<jt  in  writing:  two  papers  considered  together:  parol 
TO  vary:  rule  applied.  The  written  agreement  of  the  parties  to  a 
contract  is  conclusively  presumed  to  be  their  final  agreement,  and  any 
parol  agreement  inconsistent  therewith  to  have  been  waived.  Barhf/dt 
V.  Bonnei/,  65  Iowa,  717.  And  so.  where  two  papers  are  to  be  con- 
sidered together  as  being  parts  of  the  same  transaction,  and  as  consti- 
tuting together  the  agreement  of  the  parties,  they  must  speak  for  them- 
selves, and  the  agreement  which  they  together  contain  cannot  be  varied 
by  proof  of  a  contemporaneous  parol  agreement.  Where,  therefore, 
defendant  conveyed  to  plaintiff,  with  covenant  against  incumbrances, 
property  incumbered  with  a  permanent  easement,  and  plaintiff  sued  on 
the  covenant  for  the  breach  thereof,  and  the  answer  set  up  another 
writing,  .as  a  part  of  the  same  transaction,  but  which  contained  no  lim- 
itation of  the  covenant,  and  also  set  up  a  contemporaneous  parol  agree- 
ment that,  in  consideration  of  such  writing,  the  easement  was  to  be 
excepted  from  the  covenant,  held  that  the  answer  was  bad  on  demurrer, 
because  proof  of  the  parol  agreement  could  not  be  admitted.  Myers  r. 
MunsoH,  423. 

16.  Opinions  as  to  ability  to  perform  duties  of  baggage-man  and 
EKPREss  messenger.  The  opinion  of  witnesses  familiar  with  the 
duties  of  baggage-men  and  express  messengers  on  a  certain  route  on  a 
railroad,  and  who  had  seen  plaintiff  try  to  perform  those  duties,  were 
not  admissible  to  prove  his  incompetency  to  perform  those  duties.  No 
question  of  science  or  skill  was  involved,  and  it  was  for  the  jury,  after 
hearing  all  the  facts,  to  decide  as  to  plaintiff  *8  competency;  following 
cases  cited  in  opinion.    Moore  v,  Chicago^  B.  db  Q,  R*y  Co,^  505. 

17.  Sale:  order  of  proof:  statute  of  frauds:  practice.  In  an 
action  on  an  oral  contract  of  sale,  it  was  competent  to  prove  the  contract, 
and  afterwards  to  prove  deliverv  under  the  contract.  But  where  the 
subsequent  testimony  of  plaintilF  tended  to  show  that  there  was  neither 
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payment,  nor  delivery,  such  testimony  was  fororable  to  defendliiil  u 
tending  to  bringr  the  case  within  the  statute  ot  fraods,  and  he  camut 
complain  that  a  motion  to  strike  it  oat  was  overmled.  Uncii  motion  wis 
not  the  proper  method  of  applying  ihe  statute  of  frauds  to  the  case, 
Campbell  v.  Ormsbtf,  518. 

18.  Value  op  cattle  :  herd  book.  A  printed  herd  book  in  whidi  the  eattk 
in  question  were  registered,  shown  to  be  a  standard  aathority  among 
cattle-breeders,  was  competent  evidence,  under  section  3653  of  the  Code. 
to  show  the  br(*ed  and  grade  of  the  cattle.  Kuhns  v.  Chicago,  M.  ^ 
St.  P.  B'y  Co.,  528. 

19.  Written  contract:  oral  testimony  ExcLxn>ED:  krbor  curkd. 
Where  the  court  erred  in  admitting  oral  testimony  of  a  contract  after- 
wards reduced  to  writing,  held  that  the  error  was  not  groond  for  revenal, 
where  the  court  ailerwards  instructed  the  jary  that,  if  the  contract  was 
reduced  to  writing,  no  recovery  could  be  had  on  the  oral  statements 
made  prior  to  the  writing.    Davis,  Gould  dk  Co.  v.  Danforth  <t  Co.,  601. 

20.  ASSIONMENT  OF  DEED  OF  PATENT-RIGHT:  PAROL  TO  SHOW  INTENTION 

OF  PARTIES.  Where  the  grantee  in  a  patent- right  deed,  by  a  written 
endorsement  thereon,  transferred  all  his  rights  thereunder  to  plaintiff, 
it  was  competent  to  show  by  parol,  in  a  suit  of  the  plaintiff  against  the 
the  grantor,  that  it  was  the  intention  to  convey  by  the  assignment  not 
only  the  right  to  the  patent,  but  also  the  ri^^ht  to  recover  against  the 
grantor  for  fraudulent  representations  made  in  the  sale  of  the  ri>^t  to 
the  grantee.  Compare  Moore  v.  Lowrey,  25  Iowa,  336,  and  Conyngham 
V.  Smith,  16  Id.,  474.    Foster  v.  Trenary,  620. 

21.  FrAUDOLE NT  REPRESENTATIONS:  BALE  OF  PATENT-RIGHT:  EVIDENCE 

OF  FRAUDULENT  DEVICES  IN  OTHER  SALES.      In  an  action  based  UpMOQ 

false  representations  in  the  sale  of  a  right  to  a  patent  device  for  wbieh 
certain  advantages  were  claimed,  held  that,  if  defendant  had  been  com- 
pelled, in  dealing  with  others,  to  resort  to  fraudulent  means  for  the  pur- 
pose of  making  an  apparently  successful  exhibition  of  the  device,  evi- 
dence thereof  was  admissible  as  tending  strongly  to  show  that  he  knew 
he  was  making  a  fraudulent  claim  for  it  when  he  sold  to  plaintiff.    Id. 

22.  : :  evidence:  statements  made  in  interest  of  tendor 

IN  HIS  PRESENCE.  In  such  case,  where  a  third  party  accompanied  the 
veudor,  and  made  certain  statements  in  the  presence  of  the  vendor  to 
the  veudee,  in  relation  to  the  utility  of  the  patented  device,  held  that  such 
statements  were  binding  upon  the  vendor,  and  were  properly  admitted 
in  evidence.     Id. 

28.  On  trials  for  bastardy.    See  Bastardy,  1,  2. 

24.  Declarations  of  president  and  soliciting  agent  of  collbob: 
HOW  far  binding  on  college.    See  Contracts,  2. 

25.  For  evidence  in  sundry  criminal  cases.    See  Criminal  Law,  pas- 
sim. 

26.  Cross-examimation  as  to  conversation.    See  Criminal  Law,  89. 

27.  Of  fraud  in  transfer  of  chattlbs.    See  Fraud,  1. 

2S.  For  evidence  as  to  VALiDrrr  of  convbyancbs  in  cbrtain  oabbs. 
See  Fraudulent  Conveyance. 

29.  How  FACT  OF  garnishment  proved.    See  Ghumishment^  1. 

30.  Insurance:  latent  ambiguity  in  description:  parol  to  bzplaiv. 
See  Insurance,  I. 
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31.  In  actions  on  insubancs  policies.    See  Insurance,  1,  2,  6. 

32.  Ordeb  OF  INTRODUCING :  DISCRETION  OF  COURT.    See  Practice,  1. 

33.  For  REacoviNo  evidence  to  supreme  coukt  on  appeal.  See  Prac- 
tice in  Sapreme  Court,  po^^m. 

34.  Measure  of  proof  to  jdstify  words  charging  a  crime,  in  action 
FOR  slander:  cases  ovek ruled.    See  Slander. 

35.  AuDiTOR*s  plat  book  to  aid  defectiyb  description  in  deed.  See 
Title,  1. 

86.  In  actions  on  trespass.    See  Trespass,  1,  2. 

37.  In  action  for  breach  of  covenant.    See  Vendor  and  Vendee,  1. 

33.  Preponderance  of  evidence.    See  Instructions,  9. 

39.  Of  contracts  that  must  be  in  writing.    See  Statute  of  Frauds. 

EXCEPTIONS. 

1.  To  instructions:  how  and  when  made.  Exceptions  to  instruc- 
tions, made  bv  appellant  in  a  motion  for  a  new  trial  on  the  same  day 
when  the  verdict  was  returned,  setting  forth  the  grounds  of  his  excep- 
tions, were  made  in  time,  and  were  sufficient,  under  Code,  §  2789. 
Deere  dt  Co,  r.  Needles,  101. 

EXECUTION. 

1.  Exemption  from:   food  prepared  for  boarders.     Food  prepared 

by  a  restam-ant  keeper  for  his  boarders  is  not  exempt  from  execution. 
Code,  §  g  3072,  3073.    Coffei/  r .  Wilson,  270. 

2.  Oppressive  levy  :  what  is  not.    The  fact  that  the  food  levied  upo>n  in 

this  case  was  intended  f ^r  special  use  in  providing  a  meal  for  plaintiff's 
boarders,  and  that  it  did  not  sell  for  as  much  as  it  would  have  brought 
to  plaintiff  if  used  in  his  business  as  a  restaurant  keeper,  did  not  render 
the  levy  oppressive  in  such  sense  that  defendants  would  be  liable  there- 
for.   Id. 

3.  Sale  without  notice:  statutory  penalty.    Where  an  officer  sells 

property  undar  execution,  without  notice,  for  a  sum  equal  to  its  value, 
and  applies  the  proceeds  on  the  execution  and  costs,  and  the  owne  r  sus- 
tains no  actual  damage  by  reason  of  the  want  of  notice,  ho  is  not  enti- 
tled to  recover  the  penalty  provided  by  section  3J81  of  the  Code.     Id. 

4.  Levy  upon  and  possession  op  property  by  deputy  sheriff:  upon 

WHOM  notice  of  claim  BY  THIRD  PERSON  TO  BE  SERVED.      Where  a 

deputy  sheriff  levies  an  execution  upon  personal  property,  and  he  alone 
has  the  actual  possession  of  the  property,  the  notice  of  ownership  by  a 
third  person,  provided  by  section  3035  of  the  Code,  may  be  served  on  the 
sheriff,— the  deputy  bemg  his  agent  only.  Headington  v.  Langland, 
276. 

5.  Levy  on  leasehold  interest  in  land.    See  Judgmen^^  and  Decree,  5 

EXECUTOR. 
See  Estates  of  Decedents. 

EXEMPTION. 
1.  Frox  execution.    See  Execution,  1. 
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2.  EXEHEPTION  LAWS  OF  OTHEB  STATES  NO  DBFXSTSE  Hi  THIB  STATE.    Sm 

Gamishment,  5. 

3.  What  exempt  as  homestead.    See  Homestead,  4. 

EXPERT  TESTIMONY. 
See  Etidekce,  6, 16. 

FALSE  PRETENSES. 

1.  Obtainino  MONET  AND  PROPEBTT  BT.    See  Criminal  Law,  16, 17, 18, 
19,  20.  26. 

FALSE  REPRESENTATIONS. 
See  Fraudulent  Representations. 

FOREIGN  STATUTES. 

1.  Right  of  action  under  in  this  stats.    See  Jurisdictioii,  3. 

2.  Exemption  laws  of  other  states:  force  of  in  this  state.   See 

Garnishment,  5. 

FORFEITURE. 

1.  Of  license  bt  pharmacist.    See  Pharmacist,  1,  2,  8;  Commisdooen 
of  Pharmacy,  2. 

FORMER  ADJUDICATION. 

1.  Against  orantor:  qhantrk  not  bound  bt.    An  adjadicadon  against 

a  ffrantor  of  land  to  the  effect  that  he  has  no  title,  in  an  action  o^n 
after  he  has  deeded  to  another,  does  not  bind  those  holding  under  such 
deed.    Frouty  v,  Tallman^  354. 

2.  Parties  to:  who  are  not.    The  fact  that  defendants  took  counsel  and 

contemplated  the  employment  of  attorneys  to  aid  the  administrator  of 
their  father's  estate  in  resisting  a  claim  against  the  estate,  did  not  make 
them  parties  to  the  proceeding,  so  as  to  constitute  the  allowance  of  the 
claim  an  adjudication  binding  upon  them.     Willett  v,  Malliy  675. 

3.  Order  dismissinq  petition  for  commission  to  establish  bounda- 

ries BARS  second  action  FOR  SAME  PURPOSE  BETWEEN  SAME  PAR- 
TIES.   See  Boundaries,  1. 

4.  Pacts  not  amounting  to.    See  Divorce,  3. 

5.  Allowance  of  claim  against  estate:  how  far  bindeno  on  heies 

and  grantees  of  decedent.    See  Estates  of  Decedents,  10. 

6.  Judgment  by  default:  how  par  conclusiyb.     See  Judgment  and 

Decree,  8, 4. 

7.  Parties  only  bound  by  judgment.    See  Judgment  and  Deaee,  7, 8. 

8.  Mortgagee  bound  by  decree  on  which  mortgagor's  title  n 

based.    See  Mortgage,  2. 

See  Public  Schools,  1. 
School  Districts,  2. 
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FRAUD. 

1.  In  transfer  op  chattem:  evidence.    Fraud  may  be  established  by 

circamstantial  evidence.  Accordingly,  the  fact  that  F.  bought  a  horse, 
harness  and  buggy  of  N.,  who  was  largely  indebted,  when  ne  (F.)  had 
no  use  for  the  propertjr,  and  the  fact  that  he  soon  returned  the  property 
to  N.  to  be  used  as  his  own,  were  proper  to  be  submitted  to  the  jury 
upon  the  question  of  the  good  faith  of  the  transaction  between  them. 
Dure  dtCo.v.  Needles ^  101. 

2.  Of  agent:  innocent  pabties:  who  to  bear  loss.    One  who  places 

it  within  the  power  of  another  to  commit  a  fraud  must  bear  the  loss., 
rather  than  an  innocent  third  party.  So  where  a  wife  indorsed  a  paper 
in  blank,  and  gave  it  to  her  husband  to  enable  him  to  effect  a  certain 
purpose,  but  he  fraudulently  pledged  the  paper  to  an  innocent  third 
party  to  secure  a  loan,  held  that  she  could  not  recover  the  paper  from 
such  party.    Plummer  v.  Peoples*  NaL  Bank,  405. 

3.  Sale  OF  patbnt-right:  false  representations:  deed  procured 

BT  set  aside.  The  law  will  not  allow  one  committing  a  fraud  to  pro- 
tect himself  by  the  claim  that  his  victim  was  easily  deceived,  and  did 
not  act  in  the  matter  with  reasonable  prudence;  and  so,  in  this  ciise, 
where  the  evidence  (see  opinion)  shows  that  defendant,  by  false  repre- 
sentations as  to  Uie  value  and  utility  of  a  patent-right,  and  by  fraudulent 
devices  in  exhibiting  it,  induced  plaintiff,  in  exchange  for  an  interest  in 
the  right,  to  convey  to  him  his  house  and  lot,  held  that  the  deed  should 
be  set  aside.    Gardner  v,  Trenary,  646. 

4.  In  purchase  of  ooods:  resale  to  innocent  parties:  recoybrt 
of  goods.    ISee  Sale,  7. 

FRAUDULENT  CONVEYANCE. 

1.  Husband  TO  wife:  evidence  not  establishing.    Upon  consideration 

of  the  evidence  in  this  case,  heldihoX,  it  U  not  sufficient  to  establish  that 
a  conveyance  from  husband  to  wife  was  fraudulent  as  against  creditors 
of  the  husband.    Ray  v,  Teabout,  157. 

2.  :  estoppel:  facts  not  amounting  to.     Where  a  wife,  long 

before  her  husband  became  indebted,  was  in  the  exclusive  possession,  by 
her  tenants,  of  a  farm,  under  an  unrecorded  conveyance  from  her  hus- 
band, in  which  ftirm  she  had  invested  considerable  of  her  own  money, 
which,  as  between  her  and  her  husband,  formed  a  consideration,  in  part 
at  least,  for  the  conveyance,  and  the  deed  was  not  withheld  from  record 
by  her  with  any  purpose  on  her  part  to  aid  her  husband  to  incur  indebt- 
edness on  the  strength  of  the  title  as  it  appeared  of  record,  held  that  she 
was  not  estopped  from  asserting  her  title  as  against  her  husband's  credi- 
tors.   Id. 

3.  Pleading:    evidence.     Where  defendant's  title  is  attacked  on   the 

ground  of  fraud,  he  may,  under  a  general  denial,  introduce  any  proof 
showing  that  his  title  is  not  fraudulent.    Id, 

4.  To  STRANGERS  TO  DELAY  CREDITORS:  KNOWLEDGE  OF  GRANTEES:   EVI- 

DENCE. If  it  be  admitted  that  the  evidence  in  this  case  shows  a  fraudu- 
lent intent  on  the  part  of  the  grantor  in  making  certain  conveyances  of 
land,  it  fails  to  show  that  the  grantees  had  knowledge  of  such  intent,  or 
participated  therein;  and  the  conveyances  are  therefore  sustained  as 
against  the  creditors  of  the  grantor.    Id. 

5.  Brother  to*  brother:  evidence  establishing.    A  conveyance  by 

one  of  the  defendants  to  his  brother  of  his  interest  in  his  mother's  estate, 
under  the  circumstances  disclosed  by  the  evidence,  (see  opinion,)  held 
void,  as  being  in  fraud  of  creditors.    Milner  v,  Davis,  265. 

See  Voluntary  Conveyance. 
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FRAUDULENT  REPEE3ENTATION3. 

1.  As  TO  VALUE  OF    PROPERTY:     EVIDEITOE    KOT    BSTABIilSHn^G .       WiU- 

iams  V,  Thomas^  183. 

2.  Ab  defense  to  subscription  in  aid  of  college:   evtdehck.    See 

Contract,  2. 

3.  Obtaining  monbt  and  property  by.    See  Criminal  Lair,  16, 17, 18; 

19,  20. 26. 

4.  In  bale  of  patent-right.    See  Evidence,  21,  22:  Fraad,  3. 

GARNISHMENT. 

1.  Evidence  of:  admission  by  garnishee:  instruction.    One  cannot 

be  held  as  a  garnishee  unless  he  has  been  leg^ally  garnished,  even  thoogh 
he  appear  and  answer  interrogatories;  and  where,  in  sach  case,  the 
garnishee  denied  the  fact  of  garnishment,  the  only  proper  evidence  to 
establish  that  he  had  been  gsurnished  was  the  wnt  and  the  return 
thereon;  {Rock  v,  Singmaster,  62  Iowa,  511;)  and,  no  such  evidoice 
being  offered,  it  was  error  for  the  court  to  give  an  instruction  which 
assumed  that  there  had  been  a  garnishment  McDonald  dt  Co.  r. 
Uoorty  171. 

2.  Controverting  answer  of  garnishee:  irrelevant  allegations. 

Allegations  pleaded  to  controvert  the  answers  of  a  garnishee,  when 
they  do  not  tend  to  establish  his  liability  as  such,  should  be  stricken  oat 
on  motion.    For  example,  see  opinion.    Id. 

3.  Liability  of  garnishee  on  answer.    A  guamishee  cannot  be  bdd 

liable  upon  his  answer,  unless  he  therein  clesuriy  admits  his  indebtedness 
to  the  principal  defendant  Hibbard,  Spencer^  BartUtt  dt  Co.  p.  Ever- 
ett, 372. 

4.  Right  to  pe^s  in  advance:  judgbcent  against  garnishee  fob 

refusing  to  answer.  Witnesses,  including  garnishees,  may  demand 
their  mileage  and  their  fees  for  one  dav's  attendance  in  advance,  and,  if 
not  so  paid,  they  need  not  attend,  but  if  they  do  attend  without  demand- 
ing their  mileage  in  advance,  they  cannot  tnen,  as  a  condition  to  testify- 
ing, for  the  first  time  demand  their  mileage.  And  where  a  garnishee 
appears  and  demands  mileage  and  one  day's  attendance  as  a  condition 
to  answering,  and,  upon  the  refusal  by  plaintiff  to  comply  with  snch 
demand,  he  departs  and  refuses  to  answer,  the  court  may  rightly  render 
judgment  against  him  to  the  full  extent  of  the  plaintiff's  demand. 
Code,  §  29S4.  Whether  he  might  not  after  appearance,  be  entitled  to 
his  fees  for  one  day's  attendance  before  answering,  quaere.  Stoekberger 
V.  Lindsey,  471. 

5  Exemption  laws  of  other  states.  It  is  the  settled  rule  that  in  a 
garnishment  proceeding  in  this  state  the  exemption  laws  of  another  state 
or  territory  cannot  be  pleaded  or  relied  on  as  a  defense  by  either  the 
garnishee  or  judgment  debtor.  See  cases  cited  in  opinion.  Broad- 
street  V.  Clark,  670. 

6.  Estoppel  of  garnishee:  facts  not  amounting  to.  Where  the  gar- 
nishee, before  the  execution  was  issued  on  which  he  was  garnished, 
stated  to  the  execution  plaintiff  that  he  was  indebted  to  the  execution 
defendant,  and  that  he  would  withhold  payment  uatil  he  could  be 
served  with  notice  of  garnishment,  thereby  maucing  plaintiff  to  sue  out 
an  execution  and  to  have  a  notice  of  garnishment  served,  held  thai  the 
garnishee  was  not  thereby  estopped  from  denying  that  he  was  indebted 
to  the  execution  defendant  at  the  time  he  was  garnished.  His  failure 
to  withhold  payment,  being  at  most  a  failure  to  pertbrm  an  executoiy 
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contract,  was  no  crround  for  an  estoppel,  and  recovery  for  such  breach, 
if  it  were  posssible,  could  not  be  had  by  proceedings  in  garnishment. 
Starry  v,  Korah,  267. 

GIFT. 

1.  From  onb  deceased  :  not  disturbed  to  pat  expenses  of  adminis- 
tration.   See  Estates  of  Decedents,  9 

GRAND  JURY. 

1.  On  what  etidbncb  an  indictbibnt  may  be  found.    See  Ciiminal 
Law,  43. 

GUARANTY. 
See  Promissory  Note,  1. 

GUARDIAN  AND  WARD. 

1.  Action  on  bond:  proceeds  of  real  estate.    The  sureties  in  an  ordi- 

nary guardian's  bond,  required  by  section  2246  of  the  Code,  are  not  liable 
for  the  wrongs  of  the  guardian  in  selling  his  ward's  real  estate  and  in  . 
squandering  the  proceeds  thereof.  Section  2261  of  the  Code  provides  a 
special  bond  to  secure  the  ward  against  such  wrongs.  Madison  Co,  v, 
Johnston,  51  Iowa,  152,  followed,  and  Bunce  v.  Bimce,  59  Iowa,  533, 
explained.    Bunce  v.  Bunce,  106. 

2.  Guardians:  bonds  of:  must  be  approved  by  the  court  and  not 

BY  THE  clerk:  LIABILITY  OF   CLERK   FOR   RECEIVING  INSUFFCIENT 

BOND.  Although  the  clerk  of  the  circuit  court  has  power  to  appoint  a 
guardian  in  vacation,  (Code,  §  2315,)  he  has  no  power  to  approve  the 
bond  of  suchr  guardian.  That  duty  devolves  upon  the  court,  (Code,  § 
2246,)  and  should  be  attended  to  at  the  next  torm  after  the  appointment 
is  made  by  the  clerk.  Hence,  a  clerk  is  not  liable  in  damages  upon  his 
bond  for  failing  to  demand  a  sufficient  bond  of  a  guardian,  or  for  taking 
and  recording  a  bond  filed  by  the  guardian  without  a  surety.  Reno  v. 
McCully,  629. 

3.  :  ■:  DUTY  OF  clerk:  the  term  **  probate."    The  duties 

imposed  on  the  clerk  of  the  circuit  court  by  section  2321  of  the  Code  are 
limited  to  '*bond8  relating  to  probate  matters,*'  but  the  term  **probate," 
when  strictly  used,  relat^  to  the  proof  of  wills,  but,  in  a  more  extended 
sense,  it  relates  to  the  proceedings  incident  to  the  administration  and 
settlement  of  the  estates  of  decedents,  and  it  is  so  used  in  the  section 
referred  to.  But  the  business  pertaining  to  a  guardianship  is  in  no 
proper  sense  probate  business.    Id, 

HABEAS  CORPUS. 

1.  Prisoner  against  sheriff:  agreed  record  incompetent.    Where 

a  prisoner  is  held  to  answer  to  the  grand  jury,  and  he  claims  that  the 
evidence  on  which  he  was  committed  is  insufficient  in  law,  and  on  such 
ground  sues  out  a  writ  of  habeas  corpus,  it  is  not  competent  for  him 
and  the  sheriff  to  agree,  in  the  petition  and  answer,  as  to  what  the  evi- 
dence was;  and  on  such  showing  the  plaintiff  herein  was  properly  re- 
manded to  the  sheriff 's  custody.    State  v.  Rosencrans,  382. 

2.  Contempt  of  justice  of  peace:  refusal  to  make  affidavit:  code, 

§  3962,  3963.  Under  §  %  3962.  3963  of  the  Code,  a  person  is  not  bound 
to  make  an  affidavit  which  is  sought  only  as  information  on  which  to 
base  a  civil  action;  And  in  this  case,  where  plaintiffs  were  committed  by 
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4  justice  of  the  peace  for  refosinfir  to  obey  a  sabpoena,  commaiKlbg 
them  to  appear  before  him  to  make  an  affidavit  for  sush  a  purpose,  tbey 
should  have  been  dischar;^  upon  habeas  corpus.  Bobb  v,  MeDomaH 
29  Iowa,  aSO,  and  StaU  v.  Seaton,  61  Id.,  563,  distincraished.  DudUg  f. 
McCord,  671. 

HANDWRITING. 
1.  Proof  of.    See  Evidence,  6,  7. 

HBIRS. 

1.  Of  DEYI8BB  DYING  BEFORE  TESTATOR!  WHO  ABB:  CODE,  §  §  2337, 24oi 

bee  Estates  of  Decedents,  2. 

HIGHWAY. 

1.  Injunction  to  restrain  opening  of:  damages  fob  opknino  with- 

ODT  notice.  In  an  action  to  enjoin  the  opening  of  a  hig-hway  because 
not  le^Uy  established,  damafres  cannot  oe  recovered  for  opening  it 
without  legal  notice.    Tharp  v.  Witham^  566. 

2.  Proceedings  to  establish  are  in  the  interest  of  the  public,  and  a 

promise  to  pay  money  for  the  abandonment  of  such  proceedings  is 
against  public  policy,  and  cannot  be  enforced.    Jacobs  v.  Tobiason,  245. 

HOMESTEAD. 

1.  Abandonment:  facts  not  constituting.    The  evidence  in  this  case 

considered,  (see  opinion,)  and  held  not  sufficient  to  establish  the  abaDdon* 
ment  by  plain  tins  of  their  homestead.  Shirland  v.  First  Nat.  Bant 
of  Massihut  96.  I 

2.  Conveyance  to  stranger  and  by  him  to  wife :.  abandon jfENT.  ■ 

The  conveyance  by  a  husband  of  his  homestead  to  a  stranger,  who  after- 
wards reconveys  to  the  wife,  must,  in  the  absence  of  evidence  that  the  i 
purpose  was  simply  to  vest  the  title  in  the  wife,  be  regarded  as  ao 
abandonment  of  the  homestead  by  the  husband,  sdthough  he  does  not                 • 
cease  to  occupy  it    Jones  v.  Currier,  533. 

3.  Liability  for  prior  debt:  burden  of  proof.    A  debt  contracted 

Erior  to  the  acquisition  of  a  homestead  will  be  enforced  against  the 
omestead,  unless  the  owner  affirmatively  establishes  facts  which  show 
that.it  is  exempt  from  such  debt.    Paine  r.  Means,  547. 

4.  Exemption:  first  floor  of  dwelling  used  as  grocery:  abandox- 

mbnt:  intention  to  reoccupy.    Where  the  head  of  a  family  for  a 

while  occupied  both  floors  of  a  building  as  his  dwelling,  but  afterwards 

used  the  lower  or  first  floor  for  the  purpose  of  a  grocery  store  carried  on 

by  himself,  while  the  family  occupied  the  second  floor  as  their  dwelling, 

held  that  the  first  floor,  being  worth  less  than  $-iOO,  was  all  the  time  I 

exempt  as  a  part  of  the  homestead,  within  the  meaning  and  spirit  of  $ 

1997  of  the  Code;  and  the  fact  that,  after  he  went  out  of  the  grocery 

business,  he  did  not  for  a  while  actually  use  the  first  floor  for  any  pa^ 

pose,  thouf^h  it  was  his  intention  to  again  occupy  it  with  his  family,  did 

not  make  it  liable  for  his  debts.    Rhodes  v,  McCormack,  4  Iowa.  368, 

and  Mayfield  v.  Maasden,  59  Id.,  517,  distinguished.    Smith  v,  Qwg- 

gans,  637. 

HUSBAND  AND  WIFE.  ' 

1.   Family  expense:  cost  of  organ:   judgment  against  husbasd  \ 

alone:  assignment  of:  subjection  of  wife's  property  to:  stat- 
ute OF  LIMITATIONS.    Ihe  cost  of  an  organ,  though  porchased  by  the 
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husband  for  resale,  but  never  actually  sold  by  him,  but  ever  afterwards 
(for  about  seven  years)  used  in  his  family,  as  organs  are  ordinarily  used, 
is  a  family  expense,  for  which  the  property  of  the  wife  is  chargeable, 
under  section  2214  of  the  Code,  following  S medley  v.  Felt,  41  Iowa, 
588,  and  other  cases  cited  in  opinion.  And  though  the  husband  gave 
his  individual  note  for  the  organ,  which  was  put  into  judgment  against 
him  alone,  and  the  judgment  assigned  to  a  third  parly,  the  assignee 
was  entitled,  upon  a  showing  of  the  facts  in  a  proper  proceeding,  to  have 
the  wife's  property  subjected  to  the  payment  of  the  judgment;  and  such 
right  was  not  barred  by  the  statute  of  limitations  so  long  as  the  debt,  in 
the  form  which  it  had  assumed,  was  not  barred  as  against  the  hus- 
band.   Frost  V.  Parker,  178. 

2.  Husband  op  inbane  wipe:  power  to  dispoab  op  real  estate.    The 

husband  of  an  insane  wife  has  no  power  to  divest  her  of  an  interest  in 
real  estate.    Thode  v.  Spofford,  294. 

3.  MORTOAOB    OP    CHATTELS    PROM     HUSBAND    TO    WIPE   SUSTAINED    AS 

AGAINST  HIS  CREDITORS.    See  Chattel  Mortgage,  2. 

4.  Liability  op  husband  for  wipe's  attorney's  pees  in  action  for 

DIVORCE.    See  Divorce,  2. 

5.  Validity  op  conveyance  prom  one  to  the  other.    See  Fraudulent 

Conveyance,  1,  2. 

INCEST. 

1.  Corroboration  op  prosecutrix:  evidence:  duty  op  court  and 
jury.    See  Criminal  Law,  6,  7,  8,  9. 

INDICTMENT. 
See  Criminal  Law,  11, 16, 17, 40,  43, 46. 

INFORMATION. 
1.  Change  op  venue  on:  jurisdiction.    See  Criminal  Law,  1,  2. 

INJUNCTION. 

1.  Practice:  motion  to  dissolve:  affidavits.    Under  section  3399  of 

the  Code,  where  an  injunction  has  been  allowed  without  an  opportunity 
to  defendant  to  show  cause  against  it,  defendant  may,  upon  his  answer 
alone,  without  aidants,  move  the  judge  fof  its  vacation,  and  in  such 
case  the  plaintitF  may  support  his  petition  by  aflSdavits.  Palo  Alto 
Banking,  etc.,  Co,  v.  Mahar,  74. 

2.  Fraudulent  conspiracy:  parties.    One  who  is  about  to  receive  a 

conveyance  of  land,  in  consummation  of  a  conspiracy  to  defraud  the  true 
owner  thereof,  is  a  proper  party  defendant  to  an  injunction  suit  to 
defeat  the  conspiracy.    Id, 

innocent  public  officer:  costs.    In  such  a  case  it  is 


proper  to  make  the  county  recorder  a  party,  and  to  enjoin  hina  from 
recordim?  the  fraudulent  conveyance,  though  no  charge  of  fraud  is  made 
againsthim;  but  he  should  not  be  adjudged  to  pay  any  costs.    Id, 

4.  Action  on  bond:  when  it  accrues.  Although  a  preliminary  injunc- 
tion may  be  dissolved  upon  motion  before  the  final  hearing  upon  the 
merits,  an  action  for  damages  upon  the  bond  will  not  lie  until  after  the 
final  hearing;  because  it  may  be  that  on  the  hearing  upon  the  merits  an 
iiy unction  may  yet  be  ordered,  and  thus  it  may  appear  that,  notwith 
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standing  the  interlocutory  dissolution,  the  injunction  was  not  wTcmgrfDUr 
sued  out,  and  that  there  is  no  gpround  for  an  action  on  the  bond.  B«nk 
of  Monroe  v,  Gifford,  648. 

5.  To  RESTRAIN  SALOONS  AS  NUISANCES.    See  Intoxicatin^  Liquors,  1. 

6.  In  aid  op  landlord's  attachment:  when  refused.    See  Landlord 

and  Tenant,  1,  4. 

7.  To  restrain  consummation  of  a  fraud:  suit  by  oms  fob  bkkeftt 

OF  MANY.    See  Parties  to  Actions,  1. 

INNOCENT  PURCHASER. 
L  Of  goods  obtained  bt  fraud.    See  Sale,  7;  Fraud,  2. 

INSANE. 

1.  Claim  of  county  for  support  of:  lien  on  i«ano.    Under  aectioD 

1488  of  the  Revision,  and  section  1433  of  the  Code,  a  county  has  no  lien, 
without  jadf?ment,  upon  the  real  estate  of  an  insane  person  for  expense 
incurred  on  account  of  such  person  in  the  hospital.  Thode  v.  Spofford, 
294. 

2.  The  husband  of  an  insane  wife  has  no  power  to  dispose  of  heb 

property.    See  Husband  and  Wife,  2. 

INSTRUCTIONS. 

1.  REPETTfiON  NOT  REQUIRED.    It  is  uo  crror  for  the  court  to  refose  to 

^ve  a  proper  instruction  asked,  when  it  g^ves  the  substance  of  it  in 
another  instruction  on  its  own  motion.  Minnesota  Linseed  Oil  Co.  v. 
Montague  <£•  Smith,  67;  Stevens  r.  Holmes,  129;  State  v.  Helnn,  289. 

2.  May  be  in  print.    Instructions  ^ven  to  the  jury  in  print  sufficiently 

comply  with  the  statute  which  durects  that  they  shall  be  in  writing. 
State  V,  Fooks,  196. 

3.  Fullness  op  REquiRED  in  criminal  case.    The  instructions  in  this 

case  being^  correct  so  far  as  they  went,  and  defendant  not  havingr  asked 
for  fuller  instructions,  as  it  does  not  appear  that  he  was  depnved  of  a 
fair  trial  by  their  brevity,  he  cannot  demand  a  reversal  on  account 
thereof.    Id. 

4.  Instructions  as  to  issues:  referrino  jury  to  pleadings:  error 

without  prejudici^  It  is  not  competent  for  the  court  to  refer  tht; 
jury  to  the  pleadmgs  to  ascertain  the  issues;  (Bryan  r.  C,  R.  I.  d^  F. 
R'tj  Co.,  63  Iowa,  464;  Porter  v.  Knight,  Id.,  2/5^;)  but  where,  as  in  this 
case,  the  court  otherwise  fully  instructed  the  jury,  so  that  no  prejudice 
could  result  from  the  error,  it  is  not  ground  for  a  reversal.  iJollis  r. 
State  Ins.  Co.,  454. 

5.  Practice:  asking  instruction  is  waiver  of  error  in.      Where 

defendant,  before  the  court  instructed  the  jui^r,  asked  a  certain  instruc- 
tion to  be  ^ven,  which  the  court  did  not  give  in  that  form,  but  jjave 
another  instruction  to  the  same  effect,  held  that  defendant  could  not,  on 
appeal,  be  beard  to  complain  that  such  instruction  was  erroneous. 
Campbell  v.  Ormshy,  618. 

6.  Practice:    argument   to  jury   not   warranted  by  evidence: 

instruction  to  obviate  prejudice.  Ordinarily,  the  refusal  to  give 
instructions  asked,  which  are  merely  in  the  nature  of  an  answer  to  argu- 
ments of  counsel  on  the  other  side,  is  to  be  commended;  but  in  this  case, 
(for  facts  see  opinion,)  the  arp:ument  complained  of  had  no  warrant  in 
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the  evidence,  and  was  80  calculated  to  prejudice  the  appellee  tliat  an 
instruction  asked  by  him  to  obviate  the  prejudice  should  have  been 
given.    Slate  v.  McCartney^  522. 

7.  Must  be  supported  by  evidence.    An  instruction  in  this  case  held  to 

be  erroneous,  because  thereby  the  court  submitted  to  the  jury  for  their 
determination  a  question  of  fact  material  to  the  case,  on  which  there 
was  no  evidence.  Bank  of  Monroe  v,  Anderson  Bros,  Mining  dk  R*y 
Co.,  692. 

8.  Must  be  pbrtcnbnt  to  issues.    Certain  instructions  asked  in  this  case, 

beinpr  based  on  a  wronjr  theory  of  the  issues,  were  properly  refused. 
Davis,  Gould  dt  Co.  v.  Danforth  dt  Co.,  601. 

9.  Evidence:    preponderance  op.     Instructions  in  regard  to  the  pre- 

ponderance of  evidence,  which  stated  that  "witnesses  are  weighed,  not 
counted,''  held  correct,  when  taken  all  together.  Crowley  v.  Burling' 
ton,  C.  R,  &  N.  R'y  Co.,  658. 

10.  Instructions  which  submit  questions  not  in  i^ue  are  erro- 
neous.   See  Contract,  11. 

11.  Exceptions  to:  how  and  when  hade.    See  Exceptions,  1;  Prac- 
tice, 5. 

12.  Reviewing  testimony  in  instructions.    See  Practice,  2. 

13.  Instructions  are  part  of  record.    See  Practice,  4. 

INSURANCE. 

1.  Error  in  describing  property:  latent  ambiguity:  Aecovery  on 

policy  without  reformation.  The  property  described  in  the  policy 
and  application  in  this  case  was  a  store  building  and  stock  ot*  goods 
** situated  on  lots  7  and  8,  in  block  2,  in  the  town  ol  Floris.''  but  the 
property  was  actually  situated  on  lots  7  and  8,  in  block  2,  mlloisiug- 
ton's  addition  to  the  town  of  Floris,  but  th'*ro  was  a  block  2,  containing 
lots  7  and  8,  in  the  original  town.  Ueld  that,  since  the  addition  was  a 
part  of  the  town,  the  description  in  the  policy  and  application  might  be 
applied  either  to  the  lots  in  the  original  town  or  to  those  in  the  addition ; 
that  it  was  not  a  misdescription,  but  an  ambiguous  one,  and  that  the 
latent  ambiguity  might  be  shown  by  parol  in  an  action  by  ordinary  pro- 
ceedings, and  that  it  was  not  necessary  to  have  the  error  corrected  in 
equity  before  a  recovery  could  be  had  on  the  policy.  Eggleston  r. 
Council  Bluffs  Ins.  Co  ,  308. 

2.  Limitation  by  policy  of  suit  thereon:  waiver  op  limitation: 

evidence.  Where  defendant  pleaded,  in  bar  of  an  action  upon  a 
policy  of  fire  insurance,  that  the  action  was  not  begun  within  six  months 
from  the  date  of  the  loss,  as  provided  in  the  policy,  it  was  proper  to  allow 
plaintiff  to  introduce  letters  written  by  the  company  to  her,  which 
tended  to  show  that  she  had  been  induced,  by  the  promises  and  repre- 
sentations of  the  company,  to  delay  the  institution  of  the  suit.    Id. 

3.  Action  on  policy:  proofs  of  loss  as  condition  precedent:  waiver 

BY  COMPANY.  The  provisions  of  a  policy  of  fire  insurance,  requiring 
written  proofs  of  loss,  may  be  waived  by  the  company,  and,  where  such 
proofs  are  necessary  to  be  made  sixty  days  before  an  action  can  be  main- 
tained on  the  policy,  such  action  may  be  begun  and  maintained  sixty 
days  after  the  date  ot  such  waiver.    Id. 

4.  — ; :  :  inability  to  procure.    Where  it  is  shown  that  the 

insured,  without  any  fault  or  fraud  on  his  part,  is  unable  to  procure  ccr- 
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tain  of  the  proofs  of  loss  required  by  a  policy  of  insorance,  be  maj 
recover  without  a  literal  compliance  with  the  provisions  of  the  policy  in 
this  respect;  for  the  law  will  not  require  an  impossible  thing'.     Id. 

5.  Application  yoR:   statements  by  assured:   company  estopped 

FROM  DBN YiNO :  KNOWLEDGE  OP  AGENT.  Where  the  Statements  made 
in  an  application  for  iusurance  were  by  the  contract  made  a  warranty  by 
the  asftured,  but  the  company,  by  its  agent,  who  had  authority  to  take 
the  risk,  was  on  the  premises  when  the  application  was  made,  ajMl  then 
viewed  the  property,  and  himself  filled  out  the  application,  wridng 
therein  statements  which  he  knew  were  not  true,  held  that  the  agent  s 
knowledge  should  be  imputed  to  the  company,  and  that  it  was  estopped 
from  claiming  that  the  representations  in  the  application  were  not  troe. 
Id, 

6.  Evidence:  letter  not  binding  company.    A  letter  written  \o  the 

company  by  the  attorney  of  the  assured,  not  in  response  to  any  com- 
munication  from  the  company,  but  expressing  opinions  and  assaming 
facts  prejudicial  to  the  company,  was  incompetent  as  evidence  a^^inst 
the  company  for  any  purpose.    Id, 

7.  Provision  against  incumbrance:  breach  op:  facts  coNSTmrriNo. 

Where  the  property  insured  was  a  creamery  owned  by  the  plaintiff,  but 
erected  on  her  husband's  land,  and  the  policy  provided  that  it  should 
become  void  in  case  the  insured  property  was  incumbered  without  the 
consent  of  the  company,  and  afterwards  plaintiff  joined  her  husband  in 
a  mortgage  of  the  land,  without  reserving  the  creamery,  held  that  the 
mortgage  covered  the  creamery,  and  rendered  the  policy  void.  Mailory 
r.  Farmers'  Ins,  Co  ,  450. 

8.  Power  of  adjuster  to  waive  forfeitures.    An  adjuster  of  losses 

does  not,  es  a'  matter  of  law,  have  authoritjr  to  bind  the  company  by  a 
waiver  of  forfeitures;  and  where  his  acts,  if  authorized,  would  amount 
to  a  waiver,  it  must  be  shown  that  they  were  authorized  by  the  company 
before  it  can  be  held  to  be  bound  thereby.    Hollis  v.  State  Ins.  Co.^  454. 

9.  Waiver  of  forfeiture  of  policy:  facts  constituting.    Where 

the  insured,  at  the  time  of  the  loss,  had  forfeited  his  right  to  recover  on 
the  policy,  and  tho  company,  knowing  the  facts,  continued  to  treat  the 
contnictas  of  binding  force,  thereby  inducing  the  insured  to  act  and  incur 
expanse  in  that  belief,  the  company  thereby  waived  the  forfeiture.  See 
authorities  cited  in  opinion.  Fitchpatrick  v,  Hawkeye  Ins,  Co.,  53 
Iowa.  3-Jj,  distinguished.    Id. 

10.  Limitation  of  action  on  policy:  waiter  of:  facts  not  constitut- 
ing. Where  a  policy  of  fire  insurance  provided  that  no  action  should  b:» 
maintained  thereon  if  begun  more  than  six  months  after  the  lo^,  and 
the  company's  adjuster  agreed  with  the  assured  what  ihe  amount  of  the 
loss  was,  and  the  company  proposed  to  pay  that  amount  on  certain  con- 
ditions, which  failed,  and  the  company  then,  five  months  before  the  six 
months  had  expired  in  which  the- assured  could  bring  this  action,  notified 
the  assured  that  it  would  not  pay,  held  that  the  company  did  not,  by 
these  acts,  waive  its  right  to  insist  that  the  action  should  be  begun 
within  the  six  months  named  in  the  policy.  Garretson  v,  Hawkeye  Ins. 
Co,,  468. 

INTOXICATING   LIQUORS. 

1.  Chapter  143.  laws  of  1884:  constitutionality:  saloons  as  nui- 
sances: injunction  by  citizen  of  county:  right  to  trial  by 
jury:  equity  jurisdiction:  civil  action  for  criminal  offense: 
special  damage  to  plaintiff:  injunction  before  conviction. 
Under  the  provisions  of  §  12,  Chapter,  143.  Laws  of  188i,  any  citizen  of  a 
county  where  a  nuisance  is  kept,  in  the  form  of  a  place  used  for  the 
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unlawful  sale  of  iutoxicatinff  liquors,  may  maintaiQ  an  action  in  oqnity 
to  enjoin  and  abate  it;  ana  said  act  is  not  repugnant  to  the  constitu- 
tion, as  depriving  the  defendant  of  the  right  of  trial  by  jury,  nor  as  being 
an  attempt  by  the  legislature  to  enforce  a  criminal  law  by  a  civil  action, 
nor  because  it  authorizes  any  citizen  of  the  county  td  maintain  the  action 
for  iigunction  without  showing  that  he  is  especially  damaged  by  the  nui- 
sance; and  in  such  cases  the  court  may  grant  a  temporary  injunction 
before  the  defendant  has  been  convicted  criminally  for  keeping  a  nui- 
sance.   Littleton  v.  Fritz,  488;  Pontius  v,  Winehrenner,  691. 

2.  Wrongful  sale  to  husband:  judgment  for  damages  to  wife: 

ACTION  to  enforce  judgment  AS  LIEN  ON  LEASED  PREMISES:  JUDG- 
MENT AS  EVIDENCE  OF  AMOUNT  OF  LIEN.  Plaintiff  had  obtained  judg- 
ment against  one  W.  for  wrongfully  selling  to  her  husband  intoxicating 
liquors,  on  property  leased  of  defendant  G.,  and  in  this  action  she  seeks^ 
to  have  her  judgment  established  and  enforced  as  a  lien  on  the  property 
under  the  provisions  of  section  1553  of  the  Code.  To  prove  the  amount 
for  which  she  should  have  a  lien,  she  introduced,  against  G.*s  objection,, 
the  record  of  the  judgment.  Held  that  the  record  was  admissible  for 
the  purpose  only  of  proving  that  he  had  obtained  the  judgment,  but  that 
it  was  not  admissible  as  ag«un8t  G..  who  was  not  a  party  thereto,  as  to  the 
amount  to  which  his  property  should  be  subjected.  Buckhatn  v.  Grape ^ 
5:35. 

3.  :  PRACTICE.    Tn  such  cases  the  property  owner  should  be  made  a 

party  to  the  original  action,  so  as  to  make  the  judgment  binding  upon 
him.    Id. 

4.  Abuse  OF  PERMIT  TO  sell:  revocation  by  district  court:  juris- 

diction: HOW  CAUSE  entitled:  trial  by  jury:  certiorari.  The 
district  court  has  jurisdiction,  under  §  1533  of  the  Code,  to  revoke  a  per- 
mit granted  by  the  board  of  supervisors  for  the  sale  .of  intoxicating 
liquors,  upon  proof  that  the  holder  thereof  has  sold  such  liquors  for 
unlawful  purposes.  Such  cause  may  be  prosecuted  by  the  informant  in 
the  name  of  the  state,  and  be  heard  and  determined  by  the  court  without 
a  jury,  and  for  error  in  such  proceedings  appeal,  and  not  certiorariy  is  the 
proper  remedy.    State  v.  Schmidtz,  556. 


0.  :  :  title  of  cause:  appeal  bond:  duty  of  court  to 

FIX.  It  is  not  necessary  that  such  proceeding  be  brought  in  the  name 
of  the  state,  as  it  is  not  a  criminal  action,  but  a  special  proceeding  of  a 
civil  nature;  and  the  court  is  not  required  in  such  a  case  to  nx  the 
amount  in  which  the  defendant  must  give  bond  for  an  appeal  to  the 
supreme  court,  a?  is  provided  when  it  is  desired  to  supersede  the  judg- 
ment in  a  criminal  action,  pending  an  appeal.    Id, 

6.  — ; :  :  appeal:  certiorari:  stay  of  juetoment.    Where 

it  is  shown  to  this  court,  in  an  application  for  certiorari,  that  an  appeal 
has  been  taken  from  such  an  order  of  revocation,  this  court  will  not  com- 
mand the  execution  of  the  order  to  be  stayed  pending  the  appeal,  for 
no  execution  or  process  is  required  to  carry  the  revocation  into  effect, 
(it  being  self-executory,)  and  to  stay  execution  for  costs  the  defendant  is 
at  liberty  to  file  a  supersedeas  bond.  (Jayne  v,  Drorhaugh,  63  Iowa, 
711.)  This  court  has  no  power  in  such  case  to  order  that  the  permit  be 
continued  in  force,  pending  an  appeal.    Id, 

7.  Keeping  with  intent  to  bell:  first  offense  under  §  11,  chap. 

14^3,  laws  of  18S4:  jurisdiction  of  justice.    See  Criminal  Law,  2. 

8.  What  constitutes  A  SALOON  A  nuisance:  evidence:  drunkenness 

defined.    See  Criminal  Law,  11,  12,  18, 14. 

9.  Unlawful  sale  of  by  pharmacist:  forfeiture  and  revocation 

OF  license.    See  Pharmacist,  1,  2,  8;  Commissioners  of  Pharmacy,  2. 

10.  Sale  of:  place  of  contract:  code,  §  1550.    See  Sale,  3. 
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JAILOR. 

1.  Right  to  sbabch  prisonbr  and  betain  pbopbrtt:  cohsxst.     See 

AttsichmeDt,  1,  2. 

JOINDER. 
1.  Op  parties  and  causes:  facts  jtjstiptino.    See  Railroads,  2. 

JUDGES. 

1.  Chanob  of  between  submission  ANb  deterxination  of  causk: 
jurisdiction  not  lost.    See  Jurisdiction,  2. 

JUDGMENT  AND  DECREE. 

1.  Judgment:  coNci-usrvENBSS  of  as  against  collateral  agreehet^t. 

A  jiulffmeDt  ifl  designed  as  a  finality;  and  courts  are  not  open  for  the 
rendition  of  apparent  judgments,  but  which  are  not  judgments  in  fact. 
because  the  parties  have  agreed  in  advance  that  they  should  not  be  con- 
clusive. Accordingly,  in  this  case,  where  a  surety  brought  an  action 
against  his  principal  and  his  co-sureties  to  recover  amounts  paid  by  him 
in  the  settlement  of  claims  against  his  principal,  and  obtained  jnd^ 
ment  by  default  for  different  amounts  against  the  several  de^sndants, 
?ield  that  the  co-sureties  could  not,  in  a  subsequent  action,  have  the 
judgments  canceled,  on  the  ground  that,  by  an  understanding  between 
all  the  parties,  the  judgment  plaintiff  was  a  trustee  for  all  the  other 
parties,  and  was  entrnstied  by  them  to  take  judgment  only  for  the  proper 
(but  undetermined)  amounts,  but  that  he  had  in  fact  taken  judgment 
for  amounts  greater  than  were  equitable.    Satliff  r.  Brown,  4^ 

2.  Judgment:  credit  not  indorsed:  e<^uitable  relief:  principal 

and  suRETr.  Where  a  surety  has  obtained  judgment  against  his  prin- 
cipal and  co-surety  for  payments  made,  the  co-surety  cannot  have  an 
accounting  in  equity  witn  the  judgment  plaintiff,  on  the  ground  m<^y 
that  the  latter  has  received  money  which  should  be  applied  as  a  credit 
on  the  judgment,  for  it  will  be  presumed  that  the  judgment  plaintiff 
will  indorse  the  amount  before  issuing  execution,  or  that,  upon  payment 
of  the  difference,  he  will  cancel  the  judgment.    Id, 

3.  Judgment  by  default:  how  far  conclusive.     A  judgment  ren- 

dered against  the  defendants  in  a  cause,  upon  their  default,  is  condndve 
upon  them  as  to  those  rights  only  which  were  assailed  by  the  petition, 
and  which  they  were  thus  called  upon  to  defend.  Shirland  v.  The  First 
Nat,  Bank  of  Massilon,  96. 

4.  Judgment  bt  default:  conclusiveness  of:  collateral  attack. 

Where  one  makes  default  in  answering  a* petition,  and  judgment  is 
rendered  against  him  pursuant  to  the  allegations  and  prayer  of  the  peti- 
tion, he  is  bound  thereby,  and  cannot,  in  an  action  to  set  aside  (be  judg- 
ment, be  granted  relief  which  he  might  have  had  in  the  principal  case, 
had  he  appeared  and  made  defense  thereto.  Ebersole  r.  Laiimer  d' 
IngliSy  1G4. 

5.  Judgment:  lien  on  leasehold:  sale  of  leasehold  on  execution: 

equitable  aid.  a  judgment  is  a  lien  on  the  debtor's  leasehold  inter- 
est in  land,  and  it  follows  the  leasehold,  though  conveyed  to  other  per- 
sons; (First  Nat.  Bank  of  Davenport  v,  Bennett,  40  Iowa,  537;)  and 
such  leasehold  may  be  sold  upon  execution,  after  conveyance,  without 
the  aid  of  equity;  and  an  action  in  equity  for  that  purpose  cannot  be 
maintained.    Sweezy  v,  Jones^  272. 

6.  :  lien  on  right  to  purchase  land.    The  rijrht  to  purchase 

land  at  one's  option,  at  a  certain  price,  is  not  such  an  interest  in  laod 
that  a  judgment  against  the  holder  of  the  option  will  be  a  lien  thereon. 
Id. 
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7.  Judgment:   for   defendant   against   co-defendant,   without 

NOTICE,    on     COMPROMI8B    WITH    PLAINTIFF!     CO-DEFENDANT    NOT 

BOUND  BT  COMPBOHISB.  Where  a  coanty  soo^rht  to  subject  the  prop- 
erty of  an  insane  woman  to  the  payment  of  expenses  incorred  in  her 
behalf  in  the  hospital,  and  made  8.  a  party  thereto,  on  account  of  his 
holding  a  tax  title  on  the  land,  and  be  paid  the  demand  of  the 
county,  without  judgment  therefor,  in  consideration  that  he  might 
be  allowed  to  have  the  title  quieted  in  him,  as  prayed  in  a  cross-bill, 
of  which  his  co-defendant,  the  woman,  had  no  notice,  held  that 
such  payment  by  him  was  purely  voluntary,  and  that  her  guardian  was 
under  no  obligation  to  reimburse  him  therefor  as  a  condition  of  redeem- 
ing the  land  from  the  tax  title.     Thode  v,  Spoffordt  294. 

8.  JUDGICBNT  IN  ATTACHMENT  IN  FEDERAL  COURT:  ONE  NOT  A  PARTY  NOT 

BOUND    by:    TRESPASS   IN   LEVY:  RECOVERY  FOR   IN    STATE   COURTS: 

CONFLICTING  DECISIONS.  An  attachment  issued  by  the  federal  court, 
in  a  cause  to  which  plaintiffn  were  not  parties,  was  levied  upon  property 
on  which  plaintiffs  held  a  mortgage,  valid  under  the  decisions  of  this 
court,  but  invalid  under  a  decision  of  the  federal  court  from  which  tho 
writ  issued.  Held  that,  in  an  action  in  the  courts  of  this  state  by  the 
mortgagees  against  the  attachment  plaintiffs,  to  recover  the  amount  of 
their  interest  in  the  property  seized  and  sold,  the  decisions  of  this  court 
as  to  the  validity  of  tho  mortgage  should  prevail,  and  not  the  decision 
of  the  court  issuing  the  attachment.  Myer  dk  Bro.  r.  Gage  Bros,  dt  Co,, 
606. 

9.  JlTDGMRNT  BY  DEFAULT  BEFORE  JUSTICE,  RENDERED    OUT  OF  TIME: 

IRREGULAR  BUT  NOT  VOID:  REMEDY.    See  Justices'  Courts,  3. 

10.  Judgment:  authority  of  court  to  cancel  on  motion.    See  Prac- 
tice, 8. 

11.  Judgment  and  vendor's  lien:  priority.    See  Vendor's  lien,  1. 

12.  Judgment  against  husband  for  family  expense:  wife's  liabil- 
ity ON.    See  Husband  and  Wife,  1. 

JUDICIAL  NOTICE. 

1.  Of  LOCATION  OF  COUNTY  SEAT.    See  Criminal  Law,  46. 

2.  Of  jurisdiction  of  notary  public.    See  Notary  Public,  1. 

3.  That  threshing  machine  has  some  value.    See  Sale,  6. 

4.  Of  location  of  congressional  township.    See  Tax  Sale  and  Deed, 

18. 

JUDICIAL  SALE. 

1.  Sale  in  bankruptcy  is  a  judicial  sale  that  will  cut  off  doweb. 
See  Dower,  1. 

See  Execution,  1,  3. 

Judgment  and  Decree,  5. 

JURAT. 

1.  Designation  of  person  sworn:  what  is  sufficient.    See  Tax  Sale 
and  Deed,  21. 
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JURISDICTION. 

1.  Of  action  by  cross-bilii  AOAncsr  co-defkndaht:  kotick  hece?- 

BABT.  Where  a  defendant  seta  op  a  canse  of  action  by  ctoss-^hII 
against  his  co-defendant,  notice  of  such  action  mast  be  ^erred  opon  the 
co-defendant,  in  order  to  give  the  court  jurisdiction  to  render  jua^m^nt 
against  him  on  the  cross-bill.  Code,  §  2663.  Dtvin  v.  City  cf  OtUumva, 
53  Iowa,  461,  dibtinguisbed.     Thode  r.  Spofford,  294. 

2.  Not  lost  bt  chavob  of  judges  between  submibsiok  Ai<n>  detek- 

MiNATiON  OF  CAUSE.  Where  an  equity  cause  was  tried  &nd  submitted 
in  the  circuit  court,  and  taken  under  advisement  oy  the  court,  onder  an 
agreement  that  the  decree  should  be  entered  in  vacation,  but  before  tbe 
cause  was  determined,  by  a  division  of  the  drcuit,  another  judge  came 
to  preside  over  the  court  of  that  county,  to  whom  the  cause  was  trans- 
ferred, held  that  the  court  did  not  lose  jurisdiction  of  the  caose,  and 
that  the  action  of  the  new  judge  in  considering  and  determining  tbe 
case  without  notice  to  the  parties  was  at  most  erroneous,  and  not  void, 
and  that,  on  appeal  from  the  decree  so  entered,  this  court  has  jurisdic- 
tion to  try  the  caustf  cfe  novo,    Hull  v.  Chicago,  B,  dt  P.  R"y  Co.,  713. 

3.  Cause  of  action  arising  under  laws  of  another  state:  rule 

STATED  and  APPLIED.  Where  a  right  of  action  accrues  by  virtue  <rf"a 
statute  of  anv  state,  the  action  may  be  maintained  in  tbe  courts  of  any 
other  state  where  the  statutes  relating  to  the  same  subject  are  of  a  similar 
import,  though  they  be  not  precisely  the  same.  Indeed,  it  would  seem 
to  be  sufficient  if  the  action  be  not  contrary  to  the  public  policy  or  ihe 
law  of  the  state  where  the  suit  is  brought.  Accordingly,  where  tbe 
administrator  of  the  decedent  had  a  right  of  action  in  the  state  of 
Illinois,  under  the  statutes  of  that  state,  on  account  of  the  negligence 
of  tbe  defendant,  resulting  in  the  death  of  the  decedent,  held  that  tbe 
action  was  transitory,  and  might  be  prosecuted  in  this  state, — the 
statutes  of  the  two  states  relating  thereto  being  substantially  the  same. 
Compare  Boyce  r.  Wabash  R^y  Co.,  63  Iowa,  70.  Morris  r.  Chicago, 
R.Ld'P.R*yCo.,12^. 

4.  Of  supreme  court.    See  Supreme  Court. 

5.  Of  CIRCUIT  court  of  appeals  from  justices:  amount  in  ooktro- 

VERST.    See  Appeal,  12, 13. 

6.  Of  district  court  on  petition  for  commission   to    bstablesh 

boundaries.    See  Boundaries,  1. 

7.  Of  circuit  court  to  make  order  in  probate  outside  of  countt. 

See  Circuit  Court,  I. 

8.  Of  courts  of  equity  as  such.    See  Equity,  1,  5,  6, 7,  8. 

0.  Of  justices  of  the  peace.    See  Justices'  Courts. 
10.  To  HEAR  motion  in  VACATION.    See  Practice,  11. 

JUROR. 

1.  Misconduct  of.    See  New  Trial,  3. 

JURY. 

1.  Demand  for  in  justice's  court:  when  to  be  made.    See  Justices* 

Courts,  2. 

2.  Misconduct  of  juror  in  discussino  cause  out  of  court.    See  New 

Trial,  3. 
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JUSTICE  OP  PEACE. 

1 .  Power  to  compel  making  of  affidavit  under  code,  §  §  8962, 3963: 
EXTENT  OF  POWER:  PUKI8HMBNT  FOR  CONTEMPT.    See  Habeas  Coi-- 

PU8,  2. 

See  Justices*  Courts. 

JUSTICES'  COURTS. 

1.  Jurisdiction:  more  than  $100:  consent:  record:  evidence.    A 

jndi^ment  rendered  by  a  justice  of  the  peace  formore  thaa  $100  is  valid, 
provided  the  parties,  as  a  matter  of  fact,  have  consented  to  bis  jorisdic- 
tion  in  the  case,  notwithstanding  he  fails  to  make  such  consent  a  matter 
of  record.  Compare  Bridges  v,  Arnold,  37  Iowa,  221.  Schlisman  v, 
Webber,  114. 

2.  Practice:  demand  for  jury:  when  to  be  made.    In  an  action  in 

justice's  court,  if  either  party  desires  a  jury,  demand  must  be  made 
therefor  *  *  at  or  before  the  time  for  joining  issue.  *'  Code,  ^  b537.  And, 
although  defendant  appeared  and  filed  an  answer  within  15  minutes 
after  the  hour  at  which  the  notice  was  returnable,  yet  plaintiff  was  not 
required  to  give  any  attention  to  the  case  until  one  hour  after  the  return 
hour;  (Code,  §  3525;)  and  **tbe  time  for  joining  issue*'  did  not  expire 
until  he  had  a  reasonable  time,  after  appeanng  within  the  hour,  to 
examine  the  answer,  and  determine  what  course  he  would  pursue  in 
relation  thereto;  and  a  demand  for  a  jury  within  such  reasonable  time, 
to  try  the  issue  raised  by  the  answer,  was  not  too  late,  though  made  more 
than  an  hour  after  the  return  hour.  Where  the  hour  for  appearance  has 
been  extended  by  agreement,  the  time  for  joining  issue  will  be  corres- 
X>ondingly  extended.    Hall  v,  Chicago,  B.  dt  Q,  Wy  Co,,  258. 

3.  Judgment  by  default  rendered  out  of  time:  irregular  but  not 

void:  remedy:  injunction.  A  cause  was  regularly  commenced  in 
justice's  court  by  service  of  notice  on  defendant,  and  was  set  for  9 
o'clock  A.  M.  Pfaintiif  appeared  soon  after  9  o'clock,  and,  before  10 
o'clock,  defendant  not  having  appeared,  the  justice  stated  that,  as  there 
was  no  appearance   for   defendant,    he  would   enter  judgment  for 

Elaintiff  by  default  on  the  itemized  and  verified  account  sued  on;  and  he 
egan  to  make  the  entry,  but,  desiring  to  leave  town,  he  closed  his  docket, 
without  completing  the  entry,  stating  that  he  would  do  what  further 
was  necessary  on  his  return  in  the  afternoon.  Before  10  o'clock  the 
defendant  appeared,  examined  the  docket,  found  no  judgment  entered 
and  the  justice  gone,  and  after  10  o'clock  he  departed,  and  gave  the  case 
no  further  attention.  At  3  o'clock  p.  m.  of  the  same  day  the  justice 
returned  and  completed  the  judgment  entry.  Execution  was  issued,  and 
this  action  was  to  enjoin  its  enforceuient.  Held  that  the  judgment  was 
irregular,  but  not  void,  and  that  the  remedy  was  by  appeal  or  writ  of 
error,  and  that  injunction  would  not  lie  to  restrain  the  enforcement  of 
the  judgment.    Central  Iowa  R'y  Co,  v,  Pieraol,  498. 

4.  Appeal  to  circuit  coxmT:  amount  in  controversy.    See  Appeal, 

12,  13. 

5.  Change  of  venue  in  criminal  case:  affidavit  for:  code,  §  4671, 

CONSTRUED.    See  Criminal  Law,  1. 

6.  Criminal  jurisdiction  as  governed  by  penalty:  imprisonment 

FOR  default  op  PAYMENT  OF  FINE  AND  COSTS  NO  PART  OF  PENALTY. 

See  Criminal  Law,  2. 

7.  Preliminary  examination:    filing  minutes  with  clerk.      See 

Criminal  Law,  22. 

8.  Intoxicating  liquors:  jurisdiction  of  first  offense  under  sec- 

tion 11,  chapter  143,  LAWS  OF  1884.    See  Criminal  Law,  2. 
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LAND. 

1.  PeRMAKEHT   survey  of   BT   commissioners  to    establish    BOfTWDA- 

RIBS:    PBTITIOH   VOR  C0MMI86I0K,   AND  PRACTICE  ON.      See    Bomda- 

ries,  1, 2,  8. 

2.  Description  of:  judicial  notice  of  location  by  TOWMSHEP.4m 

BANGS.    See  Tax  Sale  and  Deed,  18. 

See  Conveyance,  1, 2. 
Title,  1,2,5. 

Statute  of  Limitatiohb,  1. 
Trespass,  1,  2. 

LANDLORD  AND  TENANT. 

1.  Landlord's  lien:  on  stock  of  goods  of  firm  dissolved  by  dkath: 

remedy:  restraint  of  sale  by  sorviving partner.  Where  a  mer- 
cantile firm  was  occapyinpr  tor  its  business  a  leased  store-room,  and  the 
firm  was  dispolved  by  the  death  of  one  of  the  partners,  the  landlord  had  a 
lien  on  the  stock  of  ^^oods  for  the  rent  which  wonid  accrae  under  the 
lease ;  bnt  the  survivuig  partner  had  also  the  rig^it  to  close  out  the  busi- 
ness in  such  manner  as  he  might  deem  for  the  oest  interests  of  all  con- 
cerned,— that  is,  the  creditors  of  the  firm,  the  representataves  of  the 
deceased  partner,  and  himself;  and  the  landlord  was  not  in  such  case 
entitled  to  an  injunction  compelling  the  surviving  partner  to  hold  the 
^ds  till  the  expiration  of  the  term  of  the  lease,  or  to  sell  them  only 
in  the  ordinary  course  of  trade,  especially  where  the  surviTing  partner 
was  a  man  of  ample  means.  The  law  provides  a  more  appropriate 
remedy,  if  any  is  needed,  in  such  a  case.    Milner  r.  Cooper  ^  Co.^  190. 

2.  Husband  leasing  land  of  insane  wife.    Persons  renting  of  a  hus- 

band land  belonging  to  his  insane  wife  will  be  regarded  as  tenants  ci 
the  wife.     Thode  v.  Spqford,  294. 

3.  Ac<)uiRiNG  adverse  tax  title  by  tenant.    Tenants  are  bound  to 

know  that  their  possession  is  the  possession  of  their  landlord,  and  that 
such  possession  ior  more  than  five  years  after  a  tax  title  accrues  bars  all 
rights  of  the  holder  of  the  tax  tide  to  the  possession  of  the  premises, 
and  they  cunnot.  by  taking  a  warranty  deed  from  the  holder  of  the  tax 
title,  after  it  is  so  ban-ed,  claim  anything,  as  innocent  purchasers,  against 
their  landlord.    Id, 

4.  Injunction  in  aid  of  landlord's  lien:  facts  not  warranting: 

discretion  of  trial  court.  While  the  granting  as  well  as  the  dis- 
solving of  an  injunction  rests  much  in  the  discretion  of  the  court,  and 
while  such  discretion  will  not  be  interfered  with  by  the  appellate  court, 
except  where  there  is  a  manifest  abuse  of  discretion  or  a  mistake  of  law, 
yet,  in  this  case,  where  the  injunction  was  granted  to  restrain  the 
removal  of  goods  from  a  store-room,  for  the  purpose  of  preserving 
plaintiff's  alleged  lien  for  rent,  but  it  appears  that  between  plaintiff 
and  defendants  the  relation  of  landlord  and  tenant  never  existed,  (for 
the  facts  see  opinion,)  and  that  defendants  held  the  store-room  only  under 
an  assignment  of  the  lease  from  plaintiff,  which  assignment  the  land- 
lord refused  to  recognize,  and  that  defendants  haa  more  than  paid 
plaintiff  for  the  time  they  had  occupied  under  the  assignment,  held  that 
the  injunction  should  have  been  dissolved  upon  interlocutoiy  motion,  and 
that  it  was  reversible  error  to  overrule  the  motion  and  to  continue  the 
injunction  to  the  hearing.    Stibbs  v.  Agner,  318. 
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5.  Possession  under  votD  lease:  liability  for  rent  reserved.  A 
lessee  of  land  for  coal-mioing  purposes,  under  a  lease  which  is  void,  is 
not  liable  for  rent,  where  he  has  done  no  miningr*  although  he  may  have 
eigoyed  undisturbed  possession  of  the  land,  so  far  as  necessary  for  the 
purpose  of  prospecting  for  coal.  B^ranklin  v,  Twogood,  18  Iowa,  515, 
and  Shawhan  v.  Long,  26  Id.,  488,  distingnished.  Capper  v.  Sibley, 
754. 

LANDLORD'S  LIEN. 
See  Landlord  and  Tenant,  1,  4. 

LARCENY. 

1.  Possession  OF  STOLEN  goods:  evidence  to  overcome  presumption 

OF  GUILT.    See  Criminal  Law,  10. 

2.  Of  M0NE7  FROM  PERSON:  SUFFICIENCY  OF  INDICTMENT:  EVIDENCE  TO 

EXPLAIN  POSSESSION  OF  MONEY.    See  Criminal  Law,  40,  41. 

LAWS. 

See  Statutes  Cited,  Construed,  etc. 

Foreign  Statutes. 

LEASEHOLD. 

1.  Sale  of  leasehold  interest  in  land  on  execution.  See  Judgment 
and  Decree,  5.  • 

LEGISLATURE. 

1.  Power  over  city  streets.    See  Cities  and  Towns,  4. 

2.  Certain  acts  of  considered  with  reference  to  constitution.  See 

Constitutional  Law,  4,  6,  9, 11. 

LEITER. 
1.  Contract  by:  what  necessary  to  constitute.    See  Contract,  14. 

LETTER  OF  CREDIT. 

1.  What  is  not:  agreement  to  become  bound  by  note:  conditions 

OF  LIABILITY.  Defendant  wrote  to  plaintiffs  as  follows:  '*  E.  wants  a 
little  money.  If  you  want  any  one  on  the  note,  I  will  fix  it  when  I  come 
in.''  Held  that  this  was  not  a  letter  of  credit,  nor  an  independent  con- 
tract to  pay  the  loan,  but  an  agreement  to  become  bound  by  a  note  in 
some  one  of  the  many  wavs  by  which  he  could  be  so  bound ;  and  that  he 
was  not  bound  at  all  until  his  proposition  was,  within  a  reasonable  time, 
accepted,  and  the  manner  indicated  in  which  be  should  become  a  party 
to  the  note, — which  was  never  done.  Scrihner,  Burroughs  db  to,  t?. 
Rutherfordy  551. 

2.  :  :  ratification:  statute  of  frauds.    In  such  case,  a 

subsequent  oral  agreement  to  pay  the  money  borrowed  by  K.  did  not 
create  any  liability  by  reason  of  the  letter,  but  was  a  separate  contract, 
and  within  the  statute  of  frauds.    Id, 

3.  What  i^    A  letter  of  credit  is,  in  effect,  an  absolute  undertaking  to  pay 

the  money  advanced  upon  the  faith  of  the  instrument.    Id, 
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LEVY. 

1.  Op  attachicbnt:  tbbspass.    See  Attorney  at  Law,  3;  Jodgment  and 

Decree,  8. 

2.  Of  bxecutiok.    See  Execation,  1,  2,  4;  Judcrment  and  Decree,  5. 

LEX  LOCI  CONTRACTL'S. 
See  Sale,  3. 

LICENSE. 

1.  ToBELLUouORS:  FORFEITURE  OF.  See  Pharmacist,  1,  2,  3;  Commis- 
sioners of  Pharmacy,  2. 

LIEN. 

1.  Of  mortgagee  on  proceeds  of  bale  of  mortgaged  chattels:  facts 

NOT  ENTITLING  TO.    See  Chattel  Mortgasre,  1. 

2.  Question  of  priority  undeb  chattel  mortgages:  pecitliab  facts. 

See  Chattel  Mortgage,  4. 

3.  Of  judgment.    See  Judgment  and  Decree,  5,  6;  Railroads,  17,  24. 

See  Mechanic *8  Lien. 

LIMITATION  OF  ACTIONS. 

1.  Bt  statute    See  Statute  of  Limitations. 

2.  By  contract.    See  Insurance,  2, 10. 

3.  In  tax-title  cases.    See  Landlord  and  Tenant,  3;  Tax  Sale  and  Deed, 

6;  Tax  Title,  1,  2. 

LIVE  STOCK. 
1.  Releasing  distrained  swine.    See  Criminal  Law,  24. 

MALICIOUS  PROSECUTION. 

1.  Counter-claim  for  damages.  No  action  can  be  maintained  for  a 
malicioua  prosecution  until  the  action  complained  of  is  ended.  Hence 
the  damaires  for  such  prosecution  cannot  be  set  up  as  a  counter-didm  to 
the  alleged  malicious  action.    Brooks  o.  Westover,  369. 

MANDAMUS. 
See  School  Distbicts,  1. 

MANSLAUGHTER. 
1.  Etidbnce  insufficient  to  establish.    See  Criminal  Law,  33. 

MARSHALING  ASSETS. 

See  Equity,  4. 

MASTER  AND  SERVANT. 

1.  Injury  BY  negligence  of  fellow  servant:  liability  of  master: 
ByiDENCB.  Plaintiff,  a  cari>enter,  sued  defendant,  a  contractor  and  his 
employer,  on  account  of  an  injury  received  by  falling  from  a  defective 
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scaffold;  bat,  it  appeariDflr  that  the  scaffold  was  e^ted  by  a  fellow  sei- 
vant,  the  defendant  not  beinK  present,  and  tbeii-  beinir  no  evidence  Uiat 
defendant  was  negligent  in  the  employment  of  unskillfol  workmen,  or 
in  failing  to  fnmish  suitable  materials  with  which  to  erect  the  scaffold, 
held  that  no  recovery  could  be  had,  and  that  the  trial  court  properly 
directed  a  verdict  for  defendant.    Benn  v.  Null,  407. 

2.  Injury  to  miner:  known  negligence  waived  and  risk  assumed. 

A  miner  cannot  recover  of  his  employer  for  an  injury  caused  by  a  defect 
in  the  track  or  cars  used  in  the  mine,  or'by  the  want  of  appliances  con- 
nected therewith,  the  condition  of  which  he  knew,  or  in  the  exercise  of 
ordinary  care  should  have  known,  at  and  before  the  time  ot  the  alleged 
injury,  if  the  alleged  defects  were  such  as  he  ousrht  reasonably  to  have 
foreseen  might  endanger  his  safety.  Heath  v,  Whitehreast  Coal  &  Min- 
ing Co.,  737. 

3.  As  TO  railroad  companies  and  their  employes.    See  Railroads, 

passim, 

MEASURE  OF  DAMAGES. 
See  Damages. 

MECHANIC'S  LIEN. 

1.  For  WORK  and  MATERIALS  ONLY:  RULE  APPLIED.    A  mechanic*s  Hen 

will  attach,  and  can  be  enforced,  for  work  and  materials  only.  Accord- 
iDgly«  where  plaintiff  and  defendant  traded  properties,  and  defendant's 
properb^  was  estimated  to  be  worth  $250  more  than  plaintiff's,  and 
plaintiff  agreed  to  pay  this  difference  in  work  and  materials  to  be  furnished 
for  a  house  for  defendant,  but  defendant's  property  was  mortgaged 
for  $250,  which  she  agreed  to  pay,  and  plaintiff  performed  his  part  of 
the  contract  by  furnishing  the  labor  and  materials,  but  defendant  fu}ed 
to  pay  off  the  mortgage,  held  that  defendant's  indebtedness  to  plaintiff 
was  not  for  the  labor  and  materials  furnished,  and  that  a  mechanic's 
lien  would  not  attach  therefor  to  the  property  for  which  they  were  fur- 
nished.   Brown  v,  Rodocker^  55. 

2.  Sub-contractor:  excessiyb  demand:  action  to  enforce:  demur- 

rer. Where  plaintiff,  a  sub-contractor,  filed  a  statement  and  claim  for 
a  mechanic's  lien,  and  blended  in  his  statement  his  account  for  moneys 
received  and  disbursed  for  his  immediate  employer  with  his  account  for 
labor  peHbrmed  by  him,  and  then  claimed  a  lien  for  the  general  bal- 
ance, which  was  much  greater  than  the  balance  actuallv  due  him  for 
labor,  and  these  facts  were  Apparent  upon  the  face  of  his  statement, 
held,  in  an  action  to  establish  the  lien,  that  a  demurrer  was  propedy  sus- 
tained thereto,  because  the  statement  and  claim  filed  was  not  a  **  just 
and  true  statement"  as  rcauired  by  the  statute,  (Laws  of  1876,  Ch.  100, 
^  6,)  and  did  not  entitle  plaintiff  to  a  lien.  Whether  a  mere  mistake 
in  claiming  a  lien  for  too  large  a  sum  would  defeat  the  claimant,  quaere, 
Siubba  v,  ClaHnda,  C,  S,  <it  8.  W.  fi'y  Co.,  513. 

MINES  AND  MINING. 

1.  Actions  for  injuries  to  miners  on  ground  of  nbglicfbncb.    See 
Master  and  Servant,  2;  Railroads,  25. 

MISTAKE. 

1.  Equity  does  not  rbueyb  against  mistakes  in  matters  of  law. 
See  Contract,  1. 
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2.  As  TO  suBJBOT-iCATTER  OF  CONIRACT:  RBLiBF  IS  EQUITY.     See  Con- 

tract, 10. 

3.  In  description  of  land  in  deed:  relief  in  equitt.    See  Convey- 

ance, 2. 

MORTGAGE. 

1.  Foreclosure:  defense  of  payment:  question  of  fact.    This  bein^ 

an  action  for  the  foreclosare  of  a  mortg^igre,  it  is  triable  de  novo  in  this 
court;  and  the  only  question  being  one  of  fact  as  to  the  payment  of  the 
mortgage  debt,  the  evidence  is  considered,  and  held  to  establish  the 
defense  of  payment.     Wells  v.  La%crenee^  373. 

2.  MORTOAGBB  BOUND  BY  DECREE  AND  ORDER  ON  WHICH   XORTOAOOH's 

title  is  BASED.  The  Central  Iowa  Railway  Company  took  the  title  to 
its  property  under  a  decree  and  order  of  the  circuit  court  of  the  United 
States,  which  bound  it  to  pay  defendant's  claim.  (See  Sloan  v.  Central 
Iowa  R'y  Co.^  62  Iowa,  728.)  Afterwards,  but  before  defendant  had 
put  his  claim  into  judgment  against  the  railway  company,  it  mortgaged 
Its  property  to  the  plaintiff  trust  company.  Held  that  the  trust  com- 
pany knew,  or  was  bound  to  known,  that  the  title  of  the  railway  com- 
pany was  based  on  the  decree  and  order,  and  that  its  mortgage  was 
inferior  as  a  lien  to  defendant's  judgment.  Central  Trust  Co.  v.  Sloan, 
655. 

3.  Record  of  as  evidence.    See  Eyidence,  8. 

4.  For  mortqaqes  of  chattels.    See  Chattel  Mortgage. 

MUNICIPAL  CORPORATION. 
See  Cities  and  Towns. 

NAMES. 

1.  Use  of  initials  for  oiten  name  nr  notice.    See  Tax  Sale  and 
Deed,  17. 

NEGLIGENCE. 

1.  Pleading:  evidence.    Where  plaintiff  averred  negligence  of  one  kind, 

it  was  erroneous  to  permit  him,  over  defendant's  objection,  to  introduce 
testimony  as  to  negligence  of  a  different  kind,  not  referred  to  in  the 
petition.    Carter  v.  K.  C,  St.  J.  dt  C,  B.  R'y  Co.  287. 

2.  For  actions  founded  upon  negligence,  and  the  law  relating 

thereto.  See  Cities  and  Towns,  3;  Master  and  Servant^  1,  2;  Bxol^ 
TQOjdia,  paesim. 

NEGOTIABLE  INSTRUMENTS. 
See  Promissory  Note. 

NEW  TRIAL. 

1.  Excessive  damages:  discretion  of  court:  practice  on  appeal. 
When  the  trial  judge  has  determined  that  the  fair  administzation  of  the 
law  demands  that  a  new  trial  should  be  granted  for  an^  cause  Imown  to 
•  the  law,  (excessive  damages  in  this  case)  this  court  will  interfere  only 
when  it  is  clearly  shown  that  he  has  abused  the  discretion  which  the  law 
vests  in  him.    Rogers  v.  Winch^  168. 
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2.  Failure  to  assess  ::70minal  damages.    An  omissioii  to  assess  nominal 

damages,  where  there  is  a  mere  technical  right  to  recover,  is  no  ground 
for  a  new  trial.  Watson  v.  Van  Meter,  43  Iowa,  76,  followed.  Nor- 
man V.  Winch,  263. 

3.  Misconduct  of  juror:  discussion  op  case:   appidavits  consid- 

ered. A  new  trial  was  sooght  by  defendant  on  the  ground  that  one 
of  the  jurors  had  permitted  the  case  to  be  discussed  in  his  presence  dur- 
ing an  acljournment;  but,  upon  consideration  of  the  affidavits  of  the 
Sarties,  (see  opinion,)  held  tnat  no  facts  were  established  thereby,  as 
isttnguished  from  legal  conclusions,  which  showed  prejudice  to  the 
defendant,  and  made  it  obligatory  on  the  court  to  grant  a  new  trial. 
Ridenour  v.  City  of  Clarinda,  465. 

4.  Special  pindinq  contrary  to  etidbnce.    Where  the  jury  makes  a 

special  finding  contrary  to  the  evidence,  upon  a  material  and  importajit 
point,  a  fair  trial  cannot  be  presumed,  and  the  verdict  should  be  set 
aside  at  the  instance  of  the  party  prejudiced.  Heath  v,  Whitebreaat 
Coal  (S-  Mining  Co.,  737. 

5.  When  court  has  no  discretion  to  grant:  error  not  waived.  . 

See  Practice,  6,  7. 

6.  Presumption  on  appeal  in  favor  of  ruling  of  trial  court.    See 

Practice  in  Supreme  Court,  12. 

NOTARY  PUBLIC. 

1.  JUDICIAL    NOTICE    OF    JURISDICTION:    OFFICIAL    SIGNATURE.      WhorO 

an  affidavit  purported  to  be  made  in  the  county  of  W.,  and  the  jurat 
was  signed  by  one  who  added  the  words  **  notary  public  *'  to  his  name, 
and  affixed  his  notarial  seal,  though  he  did  not  state  for  what  county  he 
was  notary  public,  heid  that  it  was  sufficient,  because  the  court  will  take 
judicial  notice  that  he  was  a  notary  of  the  county  of  W.  But  in  the 
case  of  acknowledgments  the  rule  is  different  See  Willard  v.  Cramer, 
36  Iowa,  22.    Stoddard  v.  Sloan,  680. 

NOTES  AND  BILLS. 
See  Promissory  Note. 

NOTICE. 

1.  Possession  of  chattels  by  the  mortgagee  or  vendee  is  notice 

of  his  rights  in  the  fropertt.    See  Chattel  Mortgage,  3;  Sale,  1. 

2.  Use  of  initials  for  given  name  justified.    See  Tax  Sale  and 

Deed,  17. 

See  Original  Notice. 

NUISANCE. 

1.  What  constitutes  ▲  saloon  a  nuisance:  evidence:  druhkbh- 
NESS  DEFINED.    See  Criminal  Law,  11,  12, 13,  14. 

OFFICER. 

1.  Right  to  search  prisoner  and  retain  property:  consent.    See 
Attachment,  1,  2. 

See  Execution. 
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ORDINANCE. 

1.  Reoulatino  bpebd  op  cars  in  citibs:   CoNSTBUcnoir  ahd  apfu- 
CATiON  OF.    See  Railroads,  20. 

ORIGINAL  NOTICE. 

1.  NeCBSSITT  OF  IN  CROSS- ACTION  BT  DEFENDANT  AGAINST  CO-DBFKSIF- 

ANT.    See  JarisdictioQ,  1. 

PARENT  AND  CHILD. 

1.  Support  OF  parent  by  child:  compensation.  A  son  cannot  recover 
of  his  father's  estate  compensation  for  the  support  of  his  father  in  hi^ 
family,  as  a  member  thereof,  in  the  absence  of  a  contract  for  such  com- 
ponsation;  and  the  evidence  in  this  case  (see  opinion)  does  not  support 
the  theory  that  there  was  snch  a  contract.    Trover  v.  Shiner,  57. 

PARTIES  TO^ ACTIONS. 

1.  ComcoN  interest:  suit  by  one  for  benefit  of  all:  Code,  §  2549. 

Where  the  parties  interested  are  nomerous,  and  it  is  impracticable  to  hnng 
them  all  before  the  court,  and  they  have  a  common  interest  in  the  sub- 
ject of  the  liti^tion,  arising  from  the  fact  that  they  all  hold  land  under 
the  conveyance  which  defendants  fraudulently  seek  to  defeat,  one  of 
them  may  prosecute  an  action  for  the  benefit  of  all  to  enjoin  the  consum- 
mation of  the  fraud,  under  Code,  §  2549, — foUowing  Brandirff  r.  Har- 
rison Co.,  50  Iowa,  164.  Fleming  v.  Mershon,  36  Id.,  413,  distinguished. 
Palo  Alto  Banking,  etc,  Co,  v,  Mahar,  74. 

2.  Defendants  in  injunction   to   defeat  conspiracy  in   convey- 

ance op  land.    See  Injunction,  2,  3. 

8.  Defendants  in  actions  for  damages  for  wrongful  sales  of 
LIQUORS.    See  Intoxicating  Liquors,  3. 

4.  Joinder  of  plaintiffs:  facts  justifying.    See  Railroads,  2. 

PARTITION. 

1.  Of  lands  owned  by  firm  :  facts  not  entitling  to.  Where  plaint- 
iff and  defendant  entered  into  a  partnership  for  the  purchase  and  sale 
of  certain  lands  with  defendant's  money, — plaintiff 's  services  being  put 
against  the  use  of  defendant's  money, — ^with  the  understanding  that, 
upon  the  sale  of  the  lands,  def«*ndiuit  should  be  reimbursed  for  the 
money  advanced,  with  interest,  and  that  the  profits  of  the  venture  should 
be  divided,  and  the  lands  were  purchased  accordingly  in  defendant's 
name,  held  that  plaintiff  was  entitled  to  no  part  of  the  lands  or  profits 
until  a  final  settlement  of  the  partnership,  and  that  an  action  brought  bv 
him  before  that  time  for  a  partition  of  the  lands  was  properly  atsmissed. 
Pennyhacker  v,  Lea^'y,  220. 

PARTNERSmP. 

1.  Contract  for  dissolution:  construction  of.    See  Contract,  6. 

2.  Right  of  buryiyor  to  close  out  the  business.    See  Landlord  and 

Tenant,  1. 

3.  Lands  belonging  to  firm:  partition  of.    See  Partition,  1. 
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PARTY  WALL. 

1.  What  is:  recovbrt  for  use  of:  measure  of  damages.    Where 

plaintiff  pnrchased  a  lot  of  defendant,  and  agreed  to  erect  a  building 
thereon,  and  it  was  further  afjn"eed  between  them  that  when  the  defena- 
ant  erected  a  building  upon  the  adjoining  lot  he  would  construct,  in  con- 
nection with  the  plaintiif 's  building,  a  stairway  to  the  second  story,  one- 
half  of  which  should  be  on  the  ground  of  each  party,  and  plaintiff, 
accordingly,  built  his  wall  20  inches  from  the  line,  and  defendant  not 
only  used  the  wall  so  built  for'the  purpose  of  the  stairway,  but  built 
into  it  in  such  a  way  as  to  support  his  own  building,  and  in  a  way  not 
demanded  for  the  support  of  the  stairway,  then  the  wall  became  a  party 
wall,  and  plaintiff  was  entitled  to  recover  one-half  the  value  thereof  at 
the  time  defendant  so  used  it,  with  interest  at  six  per  cent.  Molony  v, 
Dixon t  136. 

2.  Procedure:  choice  of  remedies.    In  such  case,  the  defendant, before 

buildingmto  the  wall,  should  have  paid  plaintiff  one-half  the  value  thereof, 
and,  in  case  of  disagreement,  should  have  had  the  value  appraised,  as 
provided  in  section  2020  of  the  Code;  but,  upon  his  failing  to  do  so,  the 
plaintiff  might  possibly  have  enjoined  his  building  into  it;  but  she  was 
not  obliged  to  do  so,  nor  was  it  necessary  for  her  to  have  the  value  of 
the  wall  appraised,  in  order  to  maintain  an  action  for  half  its  value.  Id, 

3.  PfL ASTER  PART  OF  WALL.    In  such  case,  a  pilaster  at  the  front  of  the 

party  wall,  and  on  which  rested  the  lintel  over  the  stairway,  was  a  part 
of  the  wall  to  be  paid  for.    Id, 

4.  What  is  not.    In  such  case,  the  wall  built  by  defendant  over  and  in 

front  of  the  stairway  was  a  part  of  the  front  wall  of  his  own  building, 
and  plaintiff  was  not  liable  for  half  the  cost  thereof.    Id, 

PATENT-RIGHT. 

1.  Assignment  of:  parol  to  show  intention:  fraud  in  sale  of:  evi- 
dence.   iSee  Evidence,  20,  21,  22;  Fraud,  3. 

PAYMENT. 

1.  Mortgage:  purchase  of  land  with  agreement  to  pay:  facts 

CONSTITUTING  PAYMENT.  Defendants  purchased  land  encumbered  by 
a  mortgage,  and  agreed  to  pay  the  mortgage.  Plaintiff  afterwards 
came  into  possession  of  the  note  secured  by  the  mortgage,  and  brought 
this  suit  to  recover  on  defendants'  promise  to  pay  it.  The  trial  being  to 
the  court,  held  that  the  evidence  (see  opinion)  tended  in  some  degree  to 
establish  the  defense  of  priorpayment,  and  that  the  finding  and  judg- 
ment of  the  court  to  that  effect  could  not  be  disturbed.  Smalley  v. 
Mores,  386. 

2.  Payment  to  trustee  binds  beneficiaries  and  discharges  debtor. 

See  Trust,  2,  3,  4. 

PERSONAL  INJURY. 

1.  For  actions  to  recover  for  personal  injuries,    we  Cities  and 
Towns,  3;  Master  and  Servant,  1,  2;  Railroads,  passim, 

PERSONAL  PROPERTY. 
See  Chattel  Mortgage. 
Sale. 
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PHARMACIST. 

1.  Unlawful  balb  of  liquors  by:  forfeiturb  of  licbksk.    For  fbe 

unlawful  sale  of  intoaicating  liquors,  the  comDiissioners  of  pbarmacj 
may  revoke  the  certificate  of  a  retristered  pharmacist  and  strike  his  mme 
from  the  register.    Hildreih  v,  Crawfora,  339. 

2.  Revocation  of  license:  unlawful  sale  of  liquors:  uttoxicat- 
iNO  AND  alcoholic.  Under  sections  8  and  9,  chapter  75,  Acts  of  Eigh- 
teenth General  Assembly,  a  pharmacist's  license  may  be  revoked  by  the 
commissioners  of  pharmacy  for  the  sale  of  either  intoxicating'  or  ako- 
hoiic  liquors.    Id^ 

3.  :  — :  NUMBER  OF  offenses.    Under  section  8  of  the  said  act 

such  license  may  be  revoked  for  a  single  unlawful  sale  of  intoxicating 
liquors.    Id, 

PHYSICIAN  AND  PATIENT. 
1.  Privileged  Coxmukications.    See  Evidence,  3,  4. 

PLACE  OP  SUIT. 
See  Venue. 


PLEADING. 

1.  Inconsistent  defenses:  effect  of  admissions.    Under  section  2710 

of  the  Code,  a  defendant  may  plead  inconsistent  defenses  in  the  same 
pleading;  and  admissions  made  in  one  defense  are  not  to  be  construed 
as  affecting  a  different  and  inconsistent  defense.  See  Barr  v.  Hack,  46 
Iowa,  308.    Heinricha  r.  Terrell^  25. 

2.  Dental:  repetition  of  averment.    Where  an  averment  in  an  answer 

is  denied  in  a  replv,  and  the  same  averment  is  repeated  in  an  amend- 
ment, no  further  denial  thereof  is  necessary.    Maxwell  r.  Hunter,  121. 

3.  Striking  evidence  from  petition:   error  without  prejudice. 

Letters  which  were  evidence  only  of  ultimate  facts  pleaded  should  have 
been  stricken  from  the  petition  on  defendant's  motion,  but,  it  uppeannp 
that  defendant  could  not  have  been  prejudiced  by  the  overruling  of 
such  motion,  a  reversal  will  not  be  granted  on  that  account.  Eggles- 
ion  V,  Council  Bluffs  Ins.  Co.,  308. 

4.  Reply:  when  not  required:  instance.    Under  section  2665  of  the 

Code,  where,  in  an  action  to  quiet  a  tax  title,  defendant  alleged  that  the 
land  was  taxed  to  it  at  the  time  the  deed  was  executed,  and  that  no 
notice  to  redeem  was  served  upon  it,  held  that  no  denial  by  way  of  a 
reply  was  necessaiy  to  put  the  allegation  that  the  land  was  taxed  to 
defendant  in  issue.  Walker  v,  Sioux  City  <t  Iowa  Falls  Town  Lot  Co., 
563. 

5.  Petition  for  commission  to  establish   boundaries:    what  it 

SHOULD  state.    See  Boundaries,  2. 

6.  Fraud  in  conveying  property:  evidence.    See  Fraudulent  Convey- 

ance, 3. 

7.  Controverting  answer  of  garnishee.    See  Garnishment,  2. 

8.  Personal  injury:  negligence.    See  Raihroads,  21. 
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POSSESSION. 

1.  Of  cnATTELS  BY  mortoaobb:  notick  to  attaching  cbbditors.    See 

Chattel  Mortgafire,  8. 

2.  Of  CHATTBL8  BY  VBNDEBI  NOTICB  OF  INTBRB8T.      See  Sale,  1. 

'i.  Of  CHATTBL8  BY  VENDBE:  WHAT  18  NOT:  OODB,  §  1922.    See  Sale,  2. 
4.  Op  land:  facts  not  AyouNTiNO  to.    See  Tax  Sale  and  Deed,  16. 

PRACTICE. 

1.  Order  OF  testimony:  discretion  of  court:  bxamplb.    The  order 

in  which  evidence  should  be  introduced  is  largely  in  the  discretion  of  the 
court,  and  the  admission  of  material  eridence  at  any  time  during  the 
trial  cannot  ordinarily  be  said  to  constitute  error;  and  so,  ordinarily,  in 
an  action  for  trespass  on  land,  it  is  not  error  to  admit  in  evidence  a  deed 
of  the  premises  made  by  another  to  plaintiff,  although  plaintiff  has  not 
as  yet  shown  that  such  other  parson  had  any  title.  Heinrichs  v.  Ter- 
rell, 25. 

2.  Instructions:  reviewing  testimon*.    Under  our  practice,  it  is  not 

practicable  nor  necessary  for  the  court  to  take  uj)  the  several  facts  and 
circumstances  testified  to  by  the  witnesses,  and  instruct  the  jury  as  to 
their  weight  and  effect.    State  v.  Miller,  60. 

3.  Taking  issue  from  jury.    Where  an  issue  is  made  by  the  answer,  and 

there  is  some,  though  slight,  evidence  to  sustain  it,  it  should  be  sub- 
mitted to  the  jury.    Parker  v,  Middleton,  200. 

4.  Bill  of  exceptions:   instructions.    Instructions  are  a  part  of  the 

record,  and  need  not  be  made  such  by  bill  of  exceptions.    Id. 

5.  Exceptions  to  instructions:  when  taken.    Instructions  need  not 

be  excepted  to  when  given.  It  may  be  done  within  three  days  after 
verdict,  in  a  motion  for  a  new  trial.    Code,  §  2789.    Id, 

6.  New  trial:   bvidenoe  to  sustain   verdict.    Where  there  is  no 

conflict  in  the  evidence,  and  the  correctness  of  the  verdict  can  be  demon- 
strated by  a  mathematical  calculation,  the  trial  court  has  no  discretion 
in  the  premises,  and  an  order  setting  aside  the  verdict  and  granting  a 
new  trial  must  be  reversed  on  appeal.    Anderson  d-  Co.  v.  CrJiill,  252. 

7.  Error  in  granting  new  triai.:  not  waived  by  motion  to  recon- 

sider. Where  there  was  error  in  granting  a  new  trial,  the  aggrieved 
party  did  not  waive  the  error  by  filing  a  motion  asking  the  court  to 
re-examine  the  question  determined.    Id. 

8.  Motion  to  cancel  judgment:  authority  of  court.    In  the  absence 

of  statutory  authority,  a  court  has  no  jurisdiction  to  cancel  a  judgment 
on  motion  based  upon  grounds  existing  prior  to  its  rendition.  Section 
2867  of  the  Code  does  not  give  such  authority.    Brett  v,  Myers,  \i,14, 

9.  Right  TO  dismiss  without  prejudice:  final  submission:  what  is 

not.  Before  a  case  has  been  finally  submitted,  the  plaintiff  has  the 
right  to  dismiss  it  without  prejudice  to  a  future  action;  (Code,  §  2844:) 
and  a  case  is  not  fnalli/  submitted  when,  after  being  once  submitted, 
the  court  permits  an  amendment  raising  a  new  issue.  Jones  r.  Currier, 
533. 

10.  Kind  of  proceedings:  action  to  enforce  lien  upon  real  estate: 
third  parties  interested.  An  action  brought  to  enforce  an  alleged 
lien  upon  real  estate  in  which  third  parties,  made  defendants,  are  inter- 


Digitized  byLjOOQlC 


816  INDEX. 

eflted,  and  wbere  quef?tion8  as  to  the  validity  of  conveTance*  and  mort- 
gages  and  tho  pnority  of  Hens  are  to  be  determined,  is  an  action  bj 
equitable  proceedings,  and  defendants  in  soch  an  action  are  not  entitled 
to  a  jury  trial.    Buchham  v.  Grape,  535. 

11.  Motion  in  vacation:  jurtsdictton.  A  motion  in  -arrest,  and  for 
judgment  notwithstanding  the  verdict,  cannot  be  filed  and  considered  in 
vacation  without  an  express  agreement  of  the  pai-ties  to  that  effect. 
Code,  §  18^3.    Scribner,  Burroughs  dt  Co,  r.  Rutherford,  551. 

12.  Erbor  in  kind  of  proceedings:  waiver  of  bt  defehdaitt.    See 

Action,  1. 

13.  On  petition  for  coicmission  to  establish  boundary  i^i^tes.  See 
Boundaries,  1,  2,  3. 

14.  For  practice  in  CRimNAL  cases.    See  Criminal  Law,  passim, 

15.  For  practice  on  introduction  of  evidence.    See  Evidence,  passim, 

16.  On  habeas  corpus:  agreed  record  not  allowed.  See  Habeas 
Corpus,  1. 

17.  On  motion  to  dissolve  injunction.    See  Ixy unction,  1. 

18.  In  actions  fob  damages  by  wrongful  sale  of  liquobs.    See 

Intoxicating  Liquors,  3. 

19.  In  action  to  revoke  permit  to  sell  liquors.  See  Intoxicating 
Liquors,  4,  5,  6. 

20.  Instructing  jury  as  to  issues.    See  Instoictions,  5. 

21.  Argument  to  jury  not  warranted  by  evidence:  iksthuction 
TO  obviate  prejudice.    See  Instructions,  6. 

22.  For  practice  bsfore  justices  of  the  peace.    See  Justices*  Courts. 

PRACTICE  IN  SUPREME  COURT. 

1.  Evidence:  defective  record:  waiver  by  appellee.  Where  appel- 

lant has  filed  an  abstract  which  purports  to  contain  all  the  evioence 
offered  on  the  trial  below,  and  appellee  files  an  additional  abstract,  cor- 
recting appellant's  abstmct  by  striking  out  portions  of  it^  and  adding 
evidence  which  it  claims  was  given  on  the  trial,  but  omitted  from  appel- 
lant's abstract,  appellee,  by  so  doing,  admits,  inferentially  at  least,  that 
the  record,  as  thus  amended,  contams  all  the  evidence,  and  he  cannot 
afterwards,  on  motion,  have  the  evidence  stricken  out  on  the  ^und 
that  it  was  not  certified  or  preserved  by  bill  of  exceptions.  See  opinion 
for  cases  cited  and  followed.     Wilson  v,  Palo  Alto  County,  18. 

2.  Law  case:  point  not  raised  below  not  considered.    On  appeal  to 

this  court  in  an  action  by  ordinary  proceedings,  no  question  will  be  con- 
sidered which  was  not  presented  and  niled  upon  in  the  trial  court.    Id, 

3.  Waiver  of  oround  op  defense.    Where  a  point  is  raised  by  the 

answer  as  a  gound  of  defense,  and  it  may  have  been  the  ground  on 
which  the  trial  court  based  its  judgment  for  defendant,  the  point  will 
not  be  disregarded  in  this  court,  unless  expressly  waived.  Sutlifff>. 
Brown,  42. 

4.  Stare  decisis:  instance.    When  this  court  has  once  definitely  passed 

upon  a  question  in  a  case,  the  ruling  will  not  be  reconsidered  upon  a  sec- 
ond appeal,  unless  there  have  been  such  changes  in  the  issues,  or  other 
circumstances  of  the  case,  as  to  raise  a  new  question  as  to  the  applica- 
bility of  the  former  ruling  to  tho  case  as  thus  made.  See  opinion  for 
illustnition.    Minnesota  Linseed  Oil  Co.  r.  Montague  <t-  Smith,  67. 
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5.  QUBSTIOT^S    PASSED     UPON     BKIX)W     ALONE     CONSIDERED:      INSTANCE, 

Where  defendant,  for  a  special  reason  stated,  goinjjr  to  the  merits  of  the 
•  case,  moved  the  court  to  direct  the  jury  to  return  a  verdict  in  its  favor, 
and  the  court  did  so,  it  must  be  presumed  that  it  did  so  for  the  reason 
stated;  and  if  that  reason  was  not  ?ood  in  law,  the  ruling  must  be 
reversed,  even  though  it  may  be  urged  (for  the  first  time)  in  this  court 
that  the  ruling  was  right  for  another  reason,  viz.,  a  variance  between 
the  petition  and  evidence;  for,  if  the  motion  had  been  sustained  by  the 
trial  court  for  that  reason,  plaintiff  would  have  had  the  right  to  cure 
the  variance  by  amendment.    Knapp  v.  Sioux  City  d;  Pac.  IV y  Co.,  91. 

6.  Question  not  raised  below.    Questions  which  appellant  might  have 

had  determined  in  the  court  below,  but  which  he  failed  there  toprespnt, 
cannot  for  the  first  time  be  raised  in  this  court. .  Schliaman  v,  Webber^ 
114. 

7.  Variance  disregarded.    Where  appellant's  answer  was  in  confession 

and  avoidance  of  the  tax  deed  on  which  plaintiff  relied,  appellant  can- 
not, on  appeal  to  this  court,  avoid  the  force  of  such  confession,  by  point- 
ing out  in  appellant's  abstract  an  apparent  variance  between  the  allega- 
tion and  the  proof  of  the  thing  thus  confessed.    Maxwell  v.  Hunter,  121 . 

8.  Evidence.    Evidence  upon  the  merits  cannot  be  introduced  for  the  first 

time. in  this  court.     Garmoe  v.  Sturgeon,  147. 

9.  Record  perfected  by  amended  abstract.  Although,  on  an  appeal  to 

the  supreme  court,  appellant's  original  abstract  is  insufficient  to  sustain 
the  appeal,  its  defects  may  be  cured  by  amendments  subsequently  filed. 
Frost  V.  Parker,  178. 

10.  Amending  abstract:  leave:  notice.    No  leave  of  court  or  notice  to 

the  appellee  is  required  to  enable  an  appellant  in  the  supreme  court  to 
file  an  amendment  to  his  abstract    Id. 

11.  Evidence:  no  prejudice — no  reversal.  The  admission  of  certain 
evidence  in  this  case,  if  it  was  not  necessary  under  the  issues,  could  not 
have  prejudiced  appellant,  and  is,  tlierefore,  no  ground  for  a  reversaL 
Uniceraity  of  Des  Moines  t?.  Livingston,  202. 

12.  New  trial:  verdict  against  evidence:  presumption  in  favor 
OF  trial  court.  Where  there  has  been  a  verdict  for  the  plaintiff,  and 
the  court  has  granted  a  new  trial  on  the  ground  that  the  verdict  is  not 

supported  bj;  the  evidence,  the  order  will  not  be  disturbed  on  appeal,  if  i 

there  was  evidence  tending  in  any  degree  to  establish  any  of  the  defenses  ^ 

pleaded.  And  where,  in  such  case,  there  were  two  defenses,  and  there 
was  no  evidence  to  sustain  the  first,  but  some  evidence  to  sustain  the 
second,  it  must  be  presumed  that  the  court's  order  was  based  on  the  evi- 
dence relating  to  the  second  defense.    Engs  dh  Sons  v.  Priest,  232. 

13.  Criminal  law:  measure  of  punishment:  review  of.  A  criminal 
sentence  will  not  be  mitigated  in  this  court  where  no  abuse  of  discretion 
is  shown  on  the  part  of  the  trial  court.    Id. 

14.  Trial  db  novo:  insufficient  abstract.  A  trial  de  novo  cannot  be 
had  in  this  court  upon  an  abstract  which  does  not  purport  to  be  an 
abstract  of  all  the  evidence.    Brooks  v,  Westover,  369. 

15.  Error  without  prejudice:  no  ground  for  reversal.    Where  it '^ 

is  clear  that  an  appellant  could  not  possibly  have  recovered,  the  over- 
ruling of  interlocutory  motions  made  by  him,  though  technically  errone- 
ous, willnot  justify  a  reversal.    Id. 

16.  Constitutional  questions  considered  with  reluctance.    This 

court  will  not  undertake  to  determine  constitutional  questions  which  do 

Vol.  LXV— 52 
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not  necessarily  arise  in  a  case;  and  where  a  party  assails  the  jODstUo- 
tionality  of  a  law,  and  comes  here  as  appellant,  the  coart  willscmtinixe 
witli  more  than  ordinary  strictness  the  record  which  he  brings,  to  deter- 
mine whether  a  constitutional  queston  is  necessarily  involv^.  St^Lie  r. 
RoseneranSf  382. 

17.  Exclusion  op:  EKROR  WITHOUT  FREJUDiCK.  Error  in  excladin^  com- 
petent evidence  is  no  crround  for  reversal,  where,  from  the  whole  record, 
it  is  clear  that  the  judgment  could  not  have  been  different  had  tlic  evi- 
dence been  admitted.     Perkins  dt  Gray  r.  Anderson,  398. 

18.  Trial  de  novo:  record  as  to  evidence.  A  trial  de  novo  cannot  b*» 
had  in  this  court  unless  the  evidence  is  certified  within  the  time  allowed 
for  an  appeal,  (Laws  of  1882, Ch.  35,)  in  the  absence  of  an  agreement 
that  the  abstract  contains  all  the  evidence.    Preston  v.  Hale,  409. 

19.  Agreement  to  abstract:  evidence  to  establish.  This  court  is 
precluded  by  statute  (Code.  §  213)  from  finding:  from  afi^avits  alone  that 
counsel  for  appellee  agreed  to  appellant's  abstract  of  the  evidence.    Id. 

20.  Questions  requiring  the  evidence:  defective  abstract.  This 
court  cannot  pass  upon  questions  relating  to  the  evidence, — such  as  the 
sufficiency  of  the  evidence  to  support  the  verdict,  the  propriety  of  instmc- 
tions,  and  the  like, — unless  the  abfttract  claims  tocontain  all  the  evidence. 
Rosecranes  v.  Iowa  <€-  Minnesota  Tel.  Co.,  444. 

21.  Reviewing  instructions  without  the  evidencb.  This  coort  can- 
not say  that  instructions,  which  are  correct  as  abstract  propositions. 
were  improperly  given  in  a  certain  case,  unless  the  evidence  is  contained 
in  the  record.    State  v.  Benton,  482. 

22.  Surprise:  objection  too  late  on  appeal.  Where  the  case  was 
called  for  trial,  and  detendant  made  no  objection  to  proceeding  to  trial, 
he  cannot  for  the  first  time  in  this  court  complain  that  he  was  not  pre- 
pared for  trial,  because  his  counsel  had  no  opportunity  to  consult  with 
liiin  and  prepare  his  defense.    Id. 

23.  Evidence:  error  in  excluding:  correction  on  appeal:  prac- 
tice. This  court  cannot  say  that  there  was  error  in  permitting  answers 
to  certain  questions,  when  it  does  not  appear  what  evidence  was 
expected  to  be  elicited.    State  v.  Montgomery,  483. 

24.  Evidence  to  support  verdict.  This  court  cannot  consider  whether 
a  verdict  is  or  is  not  supported  by  the  evidence  when  the  abstract  does 
not  contain  all  the  evidence.    Crystal  v.  City  of  Des  Moines,  502. 

2o.  Conflicting  evidence  to  support  verdict.  The  evidence  being 
in  conflict,  this  court  Ciinnot,  under  the  well  established  rule,  set  aside 
the  verdict  as  not  being  supported  by  the  evidence.  Moore  v.  Chicago, 
B.  d'  Q.  R*y  Co.,  505. 

ii6.  Evidence:   error  in  excluding  must  affirmatively  appear. 

Where  the  record  fails  to  show  the  grounds  on  which  evidence  was 
excluded,  this  court  cannot  say  that  there  was  error  in  excluding  it. 
Error  must  affirmatively  appear.    Jones  v.  Currier,  533. 

27.  Abstract  not  denied:  motion  to  strike  out  evidence.  Where 
appellant  in  an  amended  abstract  states  that  the  original  and  amended 
abstracts  contain  all  the  evidence,  and  this  is  not  denied  by  apx)ellee,  it 
must  be  taken  as  true,  and  a  motion  to  strike  out  the  evidence  in  such 
case,  because  not  property  certified,  overruled.    Paine  v.  Means,  547. 

28.  Evidence  taken  in  short-hand:  how  certified.  Evidence  taken 
in  short-hand  can  become  the  written  evidence,  for  the  purpose  of  an 
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appeal,  only  when  it  is  translated,  and  the  translation  is  certified  by  the 
reporter.  (Code,  §  3777.)  The  certificate  of  the  judge,  who  cannot 
read  the  short-hand  notes,  that  they  show  all  the  evidence  offered  and 
received,  cannot  give  them  the  character  of  written  evidence.  liich- 
arda  v.  Louneshury,  587. 

29.  Rights  op  appellee.  One  who  has  not  appealed  cannot  be  heard  to 
object  to  any  part  of  the  judgment  appealed  from.  Ind.  Dist,  of  Mt. 
Vernon  v,  Ind,  DUt,  of  Harris  Grore,  690. 

30.  Cause  tkiablb  de  novo  remanded  in  interest  op  justice. 
Although  this  cause  is  triable  de  novo  in  this  court,  yet,  as  the  record  is 
such  that  it  is  impossible  to  determine  therefrom  what  judgment  should 
be  rendered,  it  is  remanded  to  the  court  below,  with  leave  to  both  par- 
ties to  replead  in  accordance  with  the  suggestions  contained  in  the  opin- 
ion.   Hull  V.  Chicago,  B.  dt  P.  R'lj  Co,,  713. 

31.  Objection  to  kind  op  proceedings  must  be  made  below.  See 
Action,  1. 

32.  Party  not  appealing  cannot  be  heard  to  complain.  See 
Appeal,  5. 

33.  Errors  not  assigned  will  not  be  considered!  Stevens  v.  Holmes, 
129. 

34.  Error  in  admitting  evidence  as  ground  op  reversal.  See  Evi- 
dence, 9, 10. 

35.  Discretion  op  lower  court  in  granting  new  trial  respected. 
See  New  Trial,  1. 

36.  No  RBVSBSAL  FOR  MERELY  NOMINAL  DAMAGES.     See  Sale,  4. 

PRINCIPAL  AND  AGENT. 

1.  Ambiguous  instructions:  interpretation.    Where  a  principal  gives 

to  his  agent  instructions  which  are  subceptible  of  two  meanings,  that 
meaning  which  the  agent  in  good  faith  attaches  to  them  and  acts  upon 
is  to  be  adopted;  and  if  loss  occurs  thereby,  the  principal  and  not  the 
agent  must  bear  it;  and  it  matters  not  whether  the  principal  had  reason 
t^  believe,  or  not,  that  the  agent  so  understood  theinstrnctions.  Minne- 
sota Linseed  Oil  Co.  t.  Montague  d'  Smith,  67. 

2.  Report  op  agent:  ratification  by  silence.    Where  an  agent  for  dis- 

bursing funds  makes  a  report  to  his  principal,  showing  his  disbursements, 
and  accompanied  with  a  draft  for  the  balance  in  his  bands,  the  principal 
must  within  a  reasonable  time  (a  question  for  the  jury)  examine  the 
report,  and  make  known  to  the  agent  any  objections  which  he  may 
desire  to  make  thereto.  Failing  so  to  do  within  a  reasonable  time, 
his  silence  will  be  treated  as  a  ratification  of  the  agent's  disbarsements. 
Id. 

3.  For  authority  op  attorney  to  bind  his  client.    See  Attorney  at 

Law,  1,  3. 

4.  Insurance  company  bound  by  knowledge  op  agent.    See  Insur- 

ance, 5. 

o.  Principal  bound  by  acts  op  agent  in  sale  of  goods.  See  Sale, 
14, 15. 

6.  Agent  cannot  AcquiRS  tax  titlb  to  pbincipal'b  land.  See  Tar 
Sale  and  Deed,  15. 
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PRINCIPAL    AND   SURETY. 

1.  Duty  of  creditor  to  inform  surety  of  facts  rbi^athsg  to  the 
RISK.  If  a  surety,  before  becoming^  sacb,  applies  to  the  creditor  for 
information  reiatin^if  to  tbe  risk  about  to  be  assumed,  the  creditor,  if  be 
answers  at  all,  must  disclose  all  tbe  fact)  whicb  he  knows  material  to  tb*" 
inquiry:  and  be  can  do  notbing  to  deceive  or  mislead  the  surety  witboat 
violating  the  agreement.  Whether  tbe  creditor  is  boand,  on  hi«  own 
motion,  to  disclose  to  one  about  to  become  a  surety  facts  witjiin  hi» 
knowledge  increasing  tbe  risk,  depends  on  tbe  circumstances  of  tbe  case 
If  there  is  notbing  in  the  circumstances  to  indicate  that  the  sor&tyis 
being  misled  (;r  deceived,  or  is  ignorant  of  facts  materially  affecting  tbe 
risk,  the  creditor  is  not  bound  to  seek  him  out  and  inform  him  of  tbe 
facts;  but  if  he  knows,  or  has  good  grounds  for  believing,  that  the  surety 
is  being  deceived  or  misled,  or  has  entered  into  the  contract  in  igno- 
rance of  facts  materially  increasing  the  risk,  and  hu  knows  of  sach  facts, 
and  has  an  opportunity  to  disclose  them  to  the  surety  before  acceptii^ 
the  obligation,  he  must  do  so,  or,  for  his  want  of  fair  dealinjr  in  this 
respect,  tbe  surety  may  afterwards  avoid  tbe  contract.  .See  opinion  for 
autnorities  collated  by  Rebd  J.  Bank  of  Monro9  v,  Anderson  Bros. 
Mining  dt  R'y  Co.,  692. 


2.  :  FRAUD  OW  surety:  avoidance  of  by  payee  of  irOTE:  BUR- 
DEN of  proof.  Where  tbe  signature  of  a  surety  to  a  promissory  note 
is  obtained  by  tbe  fraud  of  tbe  principal,  the  burden  of  proof  is  apon  tbe 
payee  of  tbe  note,  before  he  can  recover,  to  show  that  he  took  it  without 
knowledge  of  the  fraud.  Compare  Lane  v.  Krelde,  22  Iowa,  399,  and 
Union  National  Bank  r.  Barber,  56  Id.,  559.    Id, 

3.  Liability  on  guardian's  bond.    See  Guardian  and  Ward,  L 

PRIORITY  OF   LIEN8. 
See  Chattel  Mortoaob,  4. 
Vendor's  Lien,  1. 
Mortgage,  2. 

PRISONER. 

1.  Right  of  officer  to  search  and  to  retain  PROPERiar.  See  Attadi- 
ment,  1.  « 

PRIVILEGED  COMMUNICATIONa 
1.  Between  physician  and  patient.    See  Evidence,  8,  4. 

PROBATE. 
1.  Order  made  outside  of  proper  county  void.    See  Circuit  Court,  1. 

PROMISSORY  NOTE. 

1.  Guaranty  of  collection:  liability  of  guarantor.  Where  C  had 
indorsed  upon  a  promissory  note,  payable  to  bearer,  a  gnaianty  of  pay- 
ment,  with  waiver  of  notice,  and  s^terwards  defendant  indorsed  thereon 
a  guaranty  of  collection,  and  both  of  these  guaranties  were  on  the  note 
when  it  became  the  property  of  plaintiff,  held  that  plaintiff  could  not 
recover  thereon  against  tbe  defendant,  without  showing  that  he  had  used 
reasonable  diligence  to  collect  the  note  from  both  the  maker  and  the  first 
guarantor,  unless  he  showed  some  legal  excuse  for  hi»  neglect  to  use  such 
diligence.    Summers  v.  Barrett,  292. 
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2.  Indorsement  of  payment:  presumption  op  holder *8  consent. 

Where  an  indorsement  was  made  on  a  note  while  it  was  in  the  hands  of 
the  payee,  the  presumption  must  be  indulf^ed,  in  the  absence  of  strong 
and  convincinfT  evidence  to  the  contrary,  that  the  indorsement  was  made 
with  the  knowledge  and  consent  of  the  payee  upon  the  receipt  of  the 
money  named  in  the  indorsement.  Thomassen  v.  Van  Wyugaarden, 
687. 

3.  Doty  of  payee  toward  one  about  to  become  surety:  burden  of 

PROOF  to  show  good  FAITH.    See  Principal  and  Surety,  1,  2. 

PROSECUTING  WITNESS. 

1.  May  employ  counsel  to  aid  district  attorney.  See  Criminal 
Law,  28. 

PUBLIC  POLICY. 
1.  Contract  AGAINST  not  enforceable:  instances.  See  Contract,  5, 9. 

PUBLIC  SCHOOLS. 

1.  Discharge  OF  teacher:  appeal  to  county  and  state  superintend- 

ents: action  for  damages:  res  adjudicata:  evidence.  Where 
a  school-teacher,  alleging  that  he  had  been  discharged  by  the  directors 
of  the  district,  and  that  his  discharge  was  unlawful,  appealed  to  the 
county  superintendent,  who  found  that  he  had  been  unlawfully  dis- 
charged, which  finding  was  affirmed  upon  an  appeal  taken  to  the  super- 
intendent of  public  instruction ;  and  he  afterwards  brought  his  action 
against  the  district  to  recover  the  damages  resulting  to  him  from  the 
wrongful  discharge,  held^  in  such  action,  that,  sis  to  the  fact  of  the  dis- 
charge, and  the  wrongful  character  thereof,  the  finding  of  the  state 
superintendent  was  final  and  conclusive  upon  the  parties,  and  that  evi- 
dence offered  by  the  district  to  prove  that  the  teacher  had  resigned,  and 
had  not  been  discharged,  was  incompetent.  Park  v,  Ind.  School  Dist^ 
of  Pleasant  Grove,  209. 

2.  Wrongful  discharge  of  teacher:  measure  of  damages.    In  such 

case,  if  the  teacher  held  himself  in  readiness,  during  the  pendency  of 
the  appeal  to  the  superintendent  of  public  instmction,  to  perform  his 
contract,  and  was  not  able  to  obtain  other  employment  during  that  time, 
he  was  entitled  to  recover  the  wages  provided  for  in  the  contract  during 
that  period.  But,  after  the  final  decision  of  the  superintendent  of  pub- 
lic instruction  in  his  favor,  it  was  his  duty,  not  only  to  be  ready  to  per- 
form, but  actually  to  perform  or  offer  to  perform  the  services  provided 
for  in  the  contract  for  the  remainder  of  the  term,  and,  without  such  per- 
formance or  offer,  he  could  not  recover  his  wages  after  such  final  decis- 
ion.   Id. 

PUNISHMENT. 

1 .  Measitre  of  :  retiew  of  in  supreme  court.  See  Practice  in  Supreme 
Court,  13. 

RAILROADS. 

1.  Risks  assumed  by  engineer:  proximate  cause  of  injury:  bule 
applied.  The  plaintiff  was  one  of  defendant's  locomotive  engineers, 
and  sues  on  account  of  iqjuries  received  in  reversing  his  lever  at  a  time 
when,  on  account  of  the  alleged  defect  of  the  road,  the  train  left  the 
track.  Held  that,  while  the  ordinary  hazards  of  reversing  the  lever 
were  assumed  by  plaintiff  as  a  part  of  his  employment,  yet,  if  the  negli- 
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gence  of  defendant  required  such  act  to  be  done  at  that  particular  tim^, 
and  the  plaintiff  was  not  guilty  of  negligence,  but,  on  the  coDtr«iJT, 
act^d  prudently,  with  due  regard  to  his  own  safety  and  the  safety  ot 
others,  then  defendant  is  liable,  because  its  negligence  was  the  proxi- 
mate cause  of  the  injury.  See  authorities  cited  in  opinion.  Knapp  r. 
Sioux  City  dt  Pac,  H'y  Co,,  91. 

2.  Loss  OP  baooaob:  joint  owNERSHrp:  recovery.    Plaintiffs*  were  the 

joint  owners  of  a  chest,  but  owners  in  severalty  of  the  articles  therein 
contained.  They  shipped  it  as  baggage  on  defendant's  road,  and  a 
check  was  issued  to  them  jointl;r  therefor.  The  chest  and  contents  were 
lost,  and  plaintiffs  brought  their  joint  action  to  recover  therefor.  Held 
that,  by  issuing  the  check  to  plaintiffs  jointly,  the  company  entered  into 
a  joint  contract  with  them,  and  that  it  could  not  insist  that  the  contract 
should  be  severed,  and  separate  actions  brought  thereon,  to  correspond 
with  the  ownership  of  the  property.  See  Code,  §  2544.  Anderson  r. 
Wabash,  St,  L.  db  Pac,  R'y  Co.,  131. 

3.  Condemnation  op  right  op  way:  notice  to  tax  purchasbr.    The 

rights  of  a  purchaser  at  tax  sale  are  not  extinguished  by  ad  quod  dam- 
num proceedings  to  which  he  has  not  been  made  a  party  by  proper 
notice.    Garmoe  v.  Sturgeon,  147. 

4.  Contributory  nkguoencb:  avoidance  op  byplantipp:  evidence: 

INSTRUCTION.  Jn  an  action  for  personal  iigury  on  a  railroad,  an  instruc- 
tion which  held,  in  substance,  that,  if  the  plaintiff  showed  what  his  acts 
were,  and  they  did  not  appear  to  be  negligent,  the  jury  would  be  justi- 
fied in  finding  that  he  was  free  from  negligence,  while  not  correct  as  an 
abstract  statement  of  the  rule,  was  not  erroneous  in  this  case,  where  it 
was  clear  tbat  plaintiff  was  not  guilty  of  contributory  negligence,  unless 
it  was  by  reason  of  something  which  he  did.  Raymond  r.  Burlington, 
C,  R.  d;  N.  R'y  Co.,  152. 


5.  :    ACTS  OP   COMMISSION  AND  OMISSION:  EVIDENCE:   BURDEN   OP 

PROOP.  Where  in  such  a  case  there  is  no  evidence  of  contributory 
negligence  on  plaintiff 's  part  by  reason  of  any  omission,  and  no  ques- 
tion in  regard  to  the  surrounding  circumstances,  and  the  only  inqmry  is 
as  to  whether  the  injured  person,  in  view  of  the  conceded  circumstances, 
was  negligent  in  what  he  did,  and,  upon  proof  of  his  acts,  it  appears 
that  he  was  not  guilty  of  any  negligence  in  what  he  did,  the  buraen  of 
proof  is  shifted  upon  detendant,  if  it  claims  that  plaintiff  was  negligent, 
to  establish  it.    Id. 

6.  Right  op  way:   village  and  parm  i«and  adjoining:  damages. 

Where  plaintiff  owned  a  tract  of  land,  partly  within  and  partly  without 
the  limits  of  a  city,  and  a  part  of  the  land  was  adapted  to  cultivation 
only,  and  another  part  was  adapted  for  use  as  suburl^n  residence  prop- 
erty, and  the  defendant  condemned  a  nght  of  way  for  its  road  across 
that  portion  of  the  land  adapted  to  suburban  residences,  and  plaintiff 
appealed  to  the  circuit  court,  where  she  claimed  that  Uie  portion  of  the 
tract  crossed  by  the  railroad  was  specially  valuable,  not  as  Fcu-m  land, 
but  as  property  suitable  for  suburban  residences,  held  that,  since,  on  her 
own  theory,  the  two  portions  of  the  tract  were  adapted  to  different  uses, 
and  were,  in  effect,  devoted  to  different  objects,  they  could  not  be 
regarded  as  constituting  one  property,  and  that  she  could  not  recover 
for  damage  to  the  whole  tract,  but  only  for  the  damages  resulting  to 
that  portion  of  the  tnict  which  was  shown  to  be  adapted  to  suburban 
residences.    Haines  r.  St.  Louis,  Des  Moines  db  N.  R^y  Co.,  216. 

7.  Diligence  required  op:  brakeman  palling  through  bridge. 

Railroad  companies,  in  providing  for  the  safety  of  their  employes,  are  not 
required  to  anticipate  and  guard  against  every  possible  danger,  but  only 
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snch  OS  are  likely  to  occur.  And,  while  it  may  be  anticipated  that  trains 
will  have  to  be  stopped  in  certain  emerjjencies  at  unusual  places,  and 
that  employes  will  be  required  to  go  upon  the  track  at  such  places,  yet 
it  cannot  be  anticipated  at  u^hat  places  such  emergencies  will  arise;  and 
the  company  is  not  required,  in  view  thei*eof,  to  have  its  whole  track  so 
guarded  as  to  prevent  accidents  to  employes  in  such  emergencies.  Such 
hazards  pertain  to  the  nature  of  the  business,  and  are  assumed  by  the 
employe.  So  held,  in  this  case,  where  defendant's  train  was  stopped, 
in  tne  night  time,  at  an  unusual  place,  on  a  bridge  in  process  of  repair, 
and  plaintiff's  intestate,  a  brakeman,  in  parsing  along  the  track,  in  the 
performance  of  his  duty,  stepped  through  the  bridge  and  was  killed. 
Kooniz  V,  Chicago,  i?.  /.  d-  P.  IVy  Co.,  224. 

8.  Injury  to  shoveler  bt  palling  bank:  negligence:  liabiltty. 

Where  plaintiff's  intestate  had  been  for  a  long  time  engaged  with 
others  in  removing  a  bank  of  earth,  by  repeatedly  undermining  the 
same,  so  as  to  bring  the  earth  down  from  above,  and  he  must  have 
known  as  well  as  anyone  the  danger  attending  the  work,  and  he  made 
no  objection  to  the  method  of  doing  the  work,  and  he  was  finally  killed 
by  the  sndden  falUng  of  earth  upon  him,  held  that  plaintiff  had  no 
ground  for  recovery  on  account  thereof  h gainst  the  defendant.  Raa- 
tnussen  v.  Chicago,  R.  I.  d;  P.  R'g  Co.,  2.)6. 

9.  Fires  from  engine:  means  used  to  prevent:  evidence.    Where 

defendant  was  charged  with  negligence  in  the  construction  and  use  of  a 
locomotive,  whereby  damage  by  fire  resulted  to  plaintiff  at  should  have 
been  allowed  to  show  why  a  netting  finer  than  tne  one  actually  used  by 
it  to  prevent  the  escape  of  sparks  could  not  be  used  without  interfering 
with  the  working  capacity  of  the  locomotive.  Carter  v.  K.  C,  St.  J.  dt 
C.  B.  R'y  Co.,  287. 

10.  Injury  to  e^iploye  by  co-employe:  neligence:  liability:  stat- 
ute applied.  An  employe  of  a  railroad  company  whose  duty  it  is  to 
wipe  engines,  open  and  close  the  doors  of  an  engine-house,  and  remove 
snow  from  a  turn-table  and  connecting  tracks,  is  not,  by  reason  of  such 
duties,  in  any  proper  sense  employed  in  the  operation  of  the  railroad, 
within  the  meaning  of  section  1307  of  the  Code:  and  for  an  injury 
received,  while  performing  such  duties,  through  the  negligence  of  a  co- 
employe,  he  cannot  recover  against  the  company,  under  the  pi'ovisions 
of  said  section,  notwithstanding  he  may  have  other  duties  to  perform 
which  do  pertain  to  the  operation  of  the  road.  Deppe  t\  C,  R.  I.  db  P. 
R^tf  Co.,  36  Jowa,  52,  distinguished,  as  having  been  decided  under  a 
different  statute.    Malone  v.  Burlington,  C.  R.  dt  N.  R'y  Co.,  417. 

11.  Right-of-way  damages:  choice  of  remedies  by  land-owner. 
One  whose  land  is  taken  for  right  of  way  by  a  railroad  company,  with- 
out compensation,  is  not  confined  to  the  statutory  remedy  provided  for 
the  assessment  of  his  damages,  but  he  may  maintain  an  action  for  tres- 
pass. Rush  V.  B.,  C.  R.  dt  N.  R'tf  Co.,  57  Iowa,  201,  followed.  Birge 
r.  Chicago,  M.  d:  St.  P.  R'y  Co.,  440. 

12.  Right  OF  way:  condemnation:  notice  must  name  owner.  Sec- 
tion 1247  of  the  Code  requires  that  a  notice  by  publication  for  the  con- 
demnation of  right  of  way  for  a  railroad  must  be  addressed  bi/  name  to 
to  the  person  whose  land  is  to  be  taken  or  affected,  and  an  owner  not  so 
named  will  not  be  bound  by  a  notice  addressed  to**  all  other  persons 
having  any  interest  in  or  owning  any  portion  "  of  the  land.    Id, 

13.  Injury  to  employe:  settlement  by  agreement  to  hire  employe  ( 
AS  baggage-m.\n  and  express  messenger:  duty  of  company.  I 
Plaintiff  was  injured  on  defendant's  road,  and.  in  settlement  of  a  suit  .  ' 
growing  thereout,  defendant  agreed  to  employ  him  as  baggage-man  and 

express  messenger  at  certain  monthly  wages.    Plaintiff  now  sues  for  a 
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breach  of  that  contract,  and  defendant  answers  that  he  was  not  compe- 
tent to  perform  the  daties  of  such  employment.  Held  that  defenUaot 
was  bound  to  afford  plaintiff  a  fair  opportiinity  to  acqaire  the  necesaiy 
knowledge  and  skill  in  the  manner  in  which  they  are  ordinarily  acqoiied 
by  men  in  that  service.    Moore  v.  Chiectgo,  B.  dt  Q.  B'y  Co,,  505. 

14.  :  :  WRONQFUL  DI8CHAROB.    In  snch  case,  if  defendant 

after  plaintiff  had  entered  into  its  service  under  the  contract,  wrongfully 
discharged  him,  this  was  as  certainly  a  refusal  by  it  to  fomish  him  the 
employment  agreed  upon  as  its  refusal  to  permit  him  to  enter  its  seirice 
would  have  b^n.    la, 

15.    :  :  RiouT  to  discharge  for  incompetency.     In  socb 

case,  if  plaintiff,  after  entering  upon  the  service  ajrreed  npon,  wa^ 
found,  after  a  fair  trial,  to  be  incompetent  for  want  of  qualificatioo 
mentally,  or  if  he  proved  to  be  weak  or  infirm  bodily,  or  was  too  slow, 
and  could  not  discharge  his  duties  in  proper  time,  then  the  defendant 
might  rightfully  discharge  him,  and  would  not  be  liable  therefor.    /</. 

16.  Failure  to  construct  cattle-guards:  damages:  sufficfenct  of 
PETITION.  Plaintiff's  petition  in  this  case  considered,  (see  opinion^  and 
found  to  show  upon  its  face  that  he  bad  sustained  some  <Limages  by 
reason  of  defendant's  neglect  of  its  legal  duty  to  construct  cattle-guards 
where  its  road  entered  and  left  plaintiff's  farm,  and  Md  that  the 
amount  of  Such  damages  was  a  proper  question  for  the  jury  upon  the 
evidence,  and  that  a  demurrer  to  the  petition  was  erroneously  sustained. 
Raridon  t\  Cent.  Iowa  H'y  Co.,  640. 

17.  Code,  §  1309:  constftutionalitt:  special  legislation.    Section 

1309  of  the  Code,  which  provides  that  a  judgment  against  any  railway 
corporation  for  any  injury  to  any  person  or  property  shall  be  a  lien  on 
the  company's  property,  prior  and  superior  to  the  hen  of  any  mortgage 
or  trust  deed  executed  since  the  fourth  day  of  July,  1862,  held  not  to  be 
repugnant  to  §  6,  article  1,  or  t^  12,  article  8,  of  the  constitution  of  Iowa, 
nor  to  the  fourteenth  amendment  to  the  constitution  of  the  United  States, 
as  being  special  legislation.  Compare  Bucklew  v.  Central Io»ca  Wtf  Co., 
64  Iowa,  603.     Central  Trust  Co.  v.  Sloan,  655. 

18.  Unlawful  speed  in  city:  personal  injury:  proximate  cause: 
question  for  jury.  Although  it  appears  that  the  plaintiff  in  this 
case,  who  was  employed  in  cleaning  ice  and  snow  from  defendant's 
track,  saw  the  car  coming  by  which  he  was  struck,  and  had  got  oat  of  its 
reach,  but,  on  account  of  slipping  and  falling,  he  was  struck  and  injured, 
yet,  where  the  evidence  further  showed  that  the  car  was  moving  at  a 
rate  of  speed  forbidden  by  the  ordinances  of  the  city  in  which  the  acci- 
dent occurred,  held  that  it  could  not  be  said  as  a  matter  of  law  that  the 
unlawful  rate  of  speed  was  not  the  proximate  cause  of  the  injury,  and 
that  the  trial  court  properly  submitted  that  question  to  the  jury.  Crotp- 
ley  r.  Burlington,  C,  R,  <&  N.  Ry  Co,,  658. 

19.  Measure  of  DrLiOENCR  required  of  empi^oye  in  WATCHrNO  for 

cars.  An  employe  working  at  his  post  on  a  railroad  is  not  held  to  the 
same  measure  of  diligence  in  looking  for  approaching  trains  as  a  teiveler 
who  is  about  to  cross  the  track.    Id, 

20.  Ordinance  regulating  bpeed:  construction  of.  An  ordinance 
regulating  the  speed  of  railway  trains  in  a  city  should  not  by  construction 
be  limited  in  its  application  to  those  portions  of  the  city  used  by  the 
public.    Such  ordinances  apply  to  switch-yards  as  well.    Id. 

21.  Personal  injury:  negligence:  pleading:  evidence:  instruc- 
tion. In  an  action  for  a  personal  injury  to  an  employe  through  the 
negligence  of  a  railway  company,  it  is  not  necessary  to  allege  that. 
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though  plaintiff  was  neg^ligent,  yet  the  defendant  might  have  avoided 
the  injury  by  the  exercise  of  reasonable  care,  in  order  to  justify  th6 
admission  of  evidence  and  an  instruction  based  on  that  theory.    Id, 

22.  Right  op  way  deed:  agreement  to  fence,  etc.:  consideration. 
Where  a  deed  conveying  a  right  of  way  for  a  railroad  for  a  certain 
named  sum  contained  an  agreement  on  the  part  of  the  company  to 
fence  the  right  of  way  and  build  crossings,  held  that  this  agreement 
formed  a  part  of  the  consideration  for  the  right  of  way.  Hull  r.  Chi- 
cago, B.  db  P.  R'y  Co,,  713. 

23. : :  :  measure  op  damages  for  failure  to  per- 
form. In  such  case,  for  a  failure  on  the  part  of  the  company  to  build 
the  fence  and  put  in  the  crossings  as  agreed,  the  measure  of  damages 
is  the  difference  in  the  rentel  value  of  the  land.  Varner  v,  St,  Louis 
dt  C.  B.  R'y  Co.,  55  Iowa,  677,  followed.    Id, 

24. : ' : :  damages  for  failure,  and  for  trespass 

AND  negligence:  right  to  lien.  Where  plaintiff  obtained  judg- 
ment a^inst  the  defendant  company  for  breach  of  an  agreement,  con- 
tained m  a  right  of  way  deed,  to  fence  and  build  crossings  along  and 
over  the  right  of  way,  he  was  entitled  to  a  lien  therefor  upon  the  prop- 
erty of  the  company;  but  he  was  not  entitled  to  a  lien  for  judgment  on 
account  of  trespass,  nor  for  a  iudgment  on  account  of  negligence  in  con- 
structing the  road,  whereby  the  premises  were  overflowed.    Id. 

25.  Railroad  in  coal  mine:  switch  on  grade:  negligence  not  pre- 
sumed. Proof  that  a  switch-track  in  a  coal  mine  was  built  upon  a 
grade,  does  not  of  itself  tend  to  establish  negligence  on  the  part  of  the 
proprietor  of  the  mine  in  so  building  it,  for  it  may  not  have  been  possi- 
ble to  buihi  it  otherwise;  (Compare  Folen  v.  Chicago,  R.  I.  dt  P.  R^ij 
Co,,  64  Iowa,  651;)  and  an  instruction  in  this  case,  based  on  a  contrary 
thcoiy,  was  erroneous.    Heath  v.  Whitebreast  Coal  dt  Mining  Co,,  737. 

26.  Horse-railways  in  streets:  compensation  to  lot-owners:  code, 
§  464.  Section  464  of  the  Code  makes  a  distinction  between  railways 
proper  and  street  railways, — the  former  being  such  as  are  operated  by 
steam,  and  the  latter  those  operated  by  horses;  and  under  that  section 
it  is  only  when  a  railway  operated  by  steam  is  built  along  a  street  that 
an  abutting  lot-owner  is  entitled  to  damages.  Such  right  does  not 
arise  upon  the  construction  of  a  railway  operated  by  horses.  Sears  v, 
Marshalliown  Street  R'y  Co,,  742. 

27.  As  carriers  of  passengers:  degree  of  diligence  required.  It 
is  the  duty  of  a  common  carrier  of  passengers  to  exercise  extraordinary 
care  and  caution  for  the  safety  of  its  passengers.  Raymond  v.  Burling- 
ton, C.  R,  dt  N.  R'y  Co.,  152. 

28.  Tax  in  aid  of:  five  per  cent  limit:  second  Tax  "when  first  one 
abandoned:  statute  construed.    See  Taxation,  2. 

29.  Tax  in  aid  op:  division  of  township.    See  Township. 

30.  Company  has  right  to  notice  to  redeem  from  tax  bale.  See  Tax 
Sale  and  Deed,  4. 

RAPE. 

1.  Corroboration  of  prosecutrix:  evidence  of  consent:  dbolaba** 
TiOKS  of  prosecutrix.    See  CnminaLIsMxM,  B5: 

RATIFICATION. 
See  Letter  of  Credit,  2. 
Principal  and  Agent,  2. 
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REAL  ESTATE. 
See  Land. 

REASONABLE  DOUBT. 
See  Cbiuikal  Law,  15. 

RECEIVER. 

1.  EXCBSSITB  AIJiOWANOB  TO:  BElfEDT  BT  APPEAL.     See  Appeal,  6. 

2.  Not  allowed  pbitdino  action  fob  pabtition.    See  TenanU  in  Com- 

mon, 1. 

RECORD. 

1.  As  to  the  pbepahation  and  certification  of  the  becord  on 
appeal  to  the  supreme  court,  see  Appeal,  1,  10;  Practice  in 
Supreme  Court,  passim, 

REDEMPTION. 

1.  Of  land  bold  for  taxes:  right  to  notice:  sufficiency  of  notice: 
tebms  of  bedsicption.    See  Tax  Sale  and  Deed,  passim, 

REFERENCE. 

1.  Of  cause  involving  complicated  accounts:  bight  of  ooubt  to 
befeb:  claim  against  estate.    See  Constitutional  Law,  4. 

REMEDIES. 

1.  Choice  of  on  breach  of  wabrantt.    See  Sale,  4. 

2.  Choice  of  for  damages  for  taking  land  fob  bailway  pubpobbs. 

See  Railroads,  11. 

3.  Choice  of  to  becovbr  fob  use  of  fabty  wall.    See  Party  Wall,  2. 

RENT. 
See  Landlord  and  Tenant. 

RES  ADJUDICATA. 
See  FoBMEB  Adjxtdication. 

RES  GEST^ 
See  Cbiminal  Law,  44. 

.    „  -' '      ^        "^    'JOBBERY. 
L  Of  coins  fbom  pbbson.    See  Criminal  Law,  23. 
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SALE- 

1.  OFCHATTEIiS:    POSSESSION:    LOAN  TO  SELLER:    NOTrCB:    CODE,  §   1923. 

A  sale  of  personal  property,  accompanied  with  delivery  and  possession, 
may  be  valid,  without  the  general  public's  having  any  knowledge  upon 
the  subject,  and  without  the  sale's  being  evidenced  by  any  written, 
acknowledged  and  recorded  instrument  (Code,  §  1923.)  All  that  the 
statute  requires  is  that  there  shall  be  sucn  a  change  of  possession  as 
shall  give  to  parties  dealing  with  the  seller  or  buyer  notice  of  the  trans- 
action. Accordingly,  where  one  in  good  faith  purchases  chattels  and 
takes  possession  thereof,  he  may  afterwards  loan  or  hire  them  to  the 
seller  without  making  them  subject  to  attachment  for  the  seller's  debts. 
Deere  dt  Co.  v.  Needles,  101. 

2.  Conditional  sale  op  chattel:  code,  §  1922:  **  actual  possession  " 

OF  vendee:  what  is  not.  So  long  as  an  article  sold  upon  condition, 
and  shipped  to  the  vendee  by  rail,  is  in  the  hands  of  the  railroad  com- 
pany, suDJect  to  the  company's  charges  for  freight,  and  to  the  vendor's 
right  of  stoppage  in  transitu^  it  cannot  be  said  to  be  in  the  '*  actual  pos- 
session" of  the  vendee,  as  those  words  are  used  in  action  1922  of  the 
Code;  and  in  such  case,  a  third  person  who  buys  the  article  from  the 
vendee,  and  obtains  possession  of  it  from  the  railroad  company,  take.^  it 
subject  to  the  condition  on  which  it  was  first  sold,  even  though  the  con- 
ditional sale  was  not  made  a  matter  of  record,  as  provided  m  said  sec- 
tion.    Warner  v,  Johnson  dr  Hakeman^  126. 

3.  Place  of  contract:  intoxicating  liquors:  code,  §  1550.    Where 

orders  for  liquors  were  sent  by  defendant  from  Vermont  to  plaintiffs  in 
New  York  by  mail,  and  where  other  orders  were  taken  by  plaintiffs' 
agent  in  Vermont,  but  sent  by  him  to  plaintiffs  in  New  York,  to  be 
accepted  or  rejected  by  them  at  pleasure,  and  the  liauors  were  con- 
signed to  defendant  by  rail,  he  paying  the  carrier's  charges  thereon, 
held  that  the  contracts  were  consummated  in  New  York,  and  were  not 
in  violation  of  the  laws  of  Vermont  in  regard  to  the  sale  of  such  goods, 
and  that  recovery  may  be  had  thereon  in  this  state,  notwithstanding 
section  1550  of  the  Code.  Tegler  v,  Sh%pn%an,  33  Iowa,  194,  followed. 
Enga  dt  Sons  r.  Priest,  232. 

4.  Of  machine:  failure  of  warranty:  choice  of  remedies:  dam- 

ages: evidence:  practice  in  supreme  court.  The  vendee  of  per- 
sontd  property  which  has  been  sold  with  warranty  as  to  its  quality,  has 
the  election,  on  the  failure  of  the  warranty,  to  rescind  the  contract  by 
returning  the  property  and  demanding  back  the  consideration  received 
by  the  vendor,  or  to  retain  the  property  and  sue  for  the  damages  sus- 
tained in  consequence  of  the  fmlure.  (See  cases  cited  in  opinion.)  But 
where  he  elects  to  keep  the  property,  and  ho  is  sued  for  the  contract 
price,  he  must  pay  that  price,  less  the  amount  of  the  damages  which,  by 
a  preponderance  of  the  evidence,  he  shows  that  he  has  sustained;  and 
where  he  fails  so  to  establish  the  extent  of  his  damages,  he  is  entitled 
to  only  nominal  damages;  and  in  such  case  a  judgment  against  him  for 
the  whole  contract  price  will  not  be  disturbed  on  appeal,  as  this  court 
will  not  remand  a  case  for  the  assessment  of  merely  nominal  damages. 
Case  Threshing  Machine  Co,  v.  Haven t  359. 

5.  : :  MEASURE  OF  DAMAGES.    The  measure  of  the  vendee's 

damages  in  such  case  is  the  difference  between  the  value  of  the  property 
as  it  actually  was,  and  what  its  value  would  have  been  had  it  been  as 
warranted.    (See  cases  cited.)    Id. 

6. :  :  VALUE  OF  machine:  judicial  notice  of.    Where  in 

such  a  case  the  only  evidence  of  the  actual  value  of  the  machine  was 
that  of  the  vendee,  who  testified  only  that  it  was  of  no  value,  and  the 
machine  in  question  was  a  steam  threshing-machine,  held  that  such  tes- 
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timony  could  not  be  taken  as  txae,  because  the  court  will  take  jatlicial 
notice  that  such  a  machine  is  of  some  value,  though  poasiblj  Dseless  for 
the  purpose  for  which  it  was  designed.    Id, 

7.  Induced  by  fraud  of  vendee:   dblivert:   resale  bt  vendee: 

RECOVERT  OP  GOODS.  Plaiutiffii  sold  the  ^oods  in  question  to  A^  who 
obtained  credit  therefor  by  falsely  represenUng  that  his  name  waa  S.  The 
goods  were  consigned  by  rail  to  the  name  of  S.,  but  A.,  by  stating:  that 
he  was  the  purchaser,  induced  the  station  agent  to  deliver  them  to  him. 
A.  then  sold  and  delivered  the  goods  to  D.  and  P.,  who  had  no  Imowl- 
edge  of  the  fraud.  Helfi  that  the  delivery  of  the  goods  to  A.  by  the 
carrier  ^As  in  effect  a  delivery  by  the  plaintiffs,  and  that  plaintiff^^, 
having  thus  voluntarily  delivered  the  goods  to  A.,  therebv  enablins^  him 
to  sell  to  D.  and  P.,  could  not  recover  the  goods  from  D.  and  P.,  who 
purchased  them  in  good  faith.    Perkins  dt  Gray  v.  Anderson^  898. 

8.  delitbrt:  question  for  jury.    Whether  there  was  a  delivery  in  pur- 

suance of  the  oral  contract  of  sale  in  this  case  was  properly  sabmittea  to 
the  jury.    Campbell  v,  Ormshy^  518. 

9.  Of  barley  by  sample:  warranty:  facts  constituting:  divtstble 

contract:  rescission  of.  Plaintiffs  sold  to  defendants  ten  car-loads 
of  barley,  like  sample,  to  be  delivered  from  time  to  time  on  track  at  C, 
for  transportation  to  D.,  where  defendants  resided.  Defendants  were 
to  pay  seventy  cents  per  bushel  for  each  car-load  when  so  delivered. 
D^ndants  had  never  seen  the  barley.  Upon  receipt  of  the  first  car- 
load, defendants  refused  to  pay  for  same,  because  it  vras  not  equal  to 
sample,  but  informed  plaintiffs  that  they  had  given  them  crrait  f<x 
sixty-five  cents  per  bushel  therefor,  and  that  they  would  withhold  pay- 
ment until  the  ten  car-loads  were  delivered.  They  also  urged  them  to 
ship  the  remainder  of  the  barley,  and  promised  to  honor  their  drafts  for 
future  shipment.  Plaintiffs  refused  to  ship  any  more  barley  on  the 
terms  proposed,  but  offered  to  continue  the  shipments  if  the  first  car- 
load was  paid  for.  Held  (1)  that  the  contract  amounted  to  an  express 
warranty  that  the  barley  should  be  equal  to  the  sample;  (2)  that  the  con- 
tract was  severable,  and  that  the  refusal  to  pay  for  the  first  car-load  did 
not  entitle  plainti^s  to  rescind,  and  to  refuse  to  deliver  the  other  car- 
loads; (8)  that  piciintiffs  were  entitled  to  recover  for  the  actual  value  of 
the  car-load  delivered,  and  that  defendants  were  entitled,  on  their  coun- 
ter-claim, to  recover  damages  for  the  failure  to  deliver  the  other  nine 
car-loads.    Myer  dt  Doatal  v.  Wheeler  dt  Co.,  390. 

10.  With  and  without  warranty:  effect  of  keeping  inferior 
GOODS.  Where  goods  are  sold  without  warranty,  to  be  paid  £>r  on 
delivery,  and  the  goods  prove  inferior,  if  the  vendee  elects  to  keep  them, 
be  must  pay  the  contract  price:  but,  if  sold  with  warranty  as  to  quality, 
and  the  warranty  fails,  the  vendee  may  keep  the  goods,  and,  when  sued 
for  the  contract  price,  may  by  way  of  counter-claim  set  up  and  recover 
his  damages  for  the  failure  of  the  warranty.  See  authorities  dted  in 
opinion.    Id. 

11.  Divisible  contract:  rescission  for  breach.  The  rescission  of  a 
divisible  contiact  will  not  be  allowed  for  a  breach  thereof,  unless  such 
breach  goes  to  the  whole  consideration.  See  authorities  cited  in  opin- 
ion.   Id, 

12.  For  future  delivery:  failure  to  deliver:  heasure  of  dam- 
ages. Where  grain  was  sold  to  be  delivered  in  the  future,  the  measure 
of  damages  for  non-delivery  was  the  highest  market  price  at  the  place 
of  delivery  between  the  date  when  it  should  have  been  delivered  and  the 
date  of  beginning  suit  to  recover  the  damages.    Id, 
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13.  Delivery  to  carrier:  bill  of  lading  to  vendor:  amignment  to 
and  payment  by  vendee  while  goods  are  in  transitu:  when 
TITLE  passes:  RISK  OP  DAMAGE.  Where  a  vendor  delivered  croods  to 
a  carrier  for  transportation,  and  took  a  bill  of  lading  to  himself,  which 
he  endorsed  in  blank,  and  attached  to  a  sight  draft  on  the  vendees,  and 
then  deposited  the  bill  of  lading  with  the  draft  in  the  bank,  and  got 
credit  on  his  bank  account  for  the  amount  of  the  draft,  and,  the  draft 
and  bill  of  lading  bein^  forwarded,  the  vendees  paid  the  draft  and 
accepted  the  endorsed  bill  of  lading  while  the  goods  were  yet  in  transitu, 
held  that  the  goods  were  not  delivered,  and  that  the  title  did  not  pass, 
until  the  bill  of  lading  had  been  delivered  to  the  vendees;  but  that, 
after  that  time,  in  the  absence  of  a  contract  to  the  contrary,  the  risk  of 
damage  to  the  goods  by  the  elements  was  assumed  by  the  vendees.  For' 
cheimer  S  Co.v,  Stewart,  593. 

14.  Op  GOODS  BY  AGENT  TO  BE  DELIVERED:  WARRANTY  AS  TO   QUALITY: 

PACTS  CONSTITUTING.  Where  defendant,  in  Council  BluiFs,  Iowa, 
appointed  a  broker  in  Mobile,  Alabama,  to  sell  hams,  and  the  ngent 
took  plaintiffs'  order  for  ** choice,  sugar-cured,  canvassed  hams,"  and 
plaintiffs  had  no  opportunity  to  inspect  the  hams,  but  th**y  were  to  be 
shipped  from  Council  Bluffs,  and  defendant  shipped  the  same  and 
demanded  and  received  pajTnent  therefor  while  they  were  in  transit, 
held  that  the  facts  amounted  to  a  warranty  that  the  hams  shipped  were 
*  *  choice,  sugar-cured,  canvassed  hams. '  *    Id, 

15.  Upon  order  given  to  agent:  pailure  op  agent  to  transmit  con- 
dition as  to  warranty:  LIABILITY  OP  PRINCIPAL.    Where  plaintiffs' 

agent,  who  was  authorized  to  take  orders  for  wagons  and  carriages  and  ] 

transmit  them  to  plaintiffs,  took  defendants*  order,  but  defendants,  not 
being  content  with  plaintiffs*  printed  and  published  warranty,  demanded  ^ 

a  further  wan-anty,  whereupon  a  warranty  was  written  out  by  the  agent 
in  duplicate,  one  copy  of  which  was  left  with  the  defendants,  and  the  ^ 

other  of  which  the  agent  agreed  to  forward  with  the  order  to  his  princi- 
pals, for  their  acceptance  or  rejection ;  and  he  sent  the  order,  bgt  foiled 
to  send  the  warranty,  and  plaintiffs  forwarded  the  wagons  and  carriages  ^ 

without  any  knowledge  or  the  written  warranty,  and  the  goods  did  not  ^ 

fulfill  the  conditions  thereof,  held  that  plaintiffs  were  liable  to  the 
same  extent  as  if  the  goods  had  been  sold  oy  them  upon  that  warranty. 
Davis,  Gould  dt  Co.  v.  Danf&rth  <&  Co.,  601. 

16.  Op  GOODS  TO  BE  completed:  rescission:  pacts  not  entitling  to. 
Where  defendant  entered  into  an  absolute  agreement  to  pay  a  certain 
price  for  a  granite  monument,  to  be  completed,  inscribed  and  erected 
according  to  the  terms  of  the  contract,  she  had  no  right  to  rescind  the 
contract;  and  though  she  notified  the  vendors  before  the  monument  had 

been  inscribed  or  erected  that  she  would  not  take  it,  yet  it  was  their  * 

right  to  complete  and  erect  it  according  to  their  agreement,  and  upon 
doing  so  they  were  entitled  to  recover  the  contract  price.  McAllister  v, 
Safley,  719. 

17.  Vendor  bound  bt  statements  op  priend  made  in  his  pbesbncb* 
See  Evidence,  22. 

SCHOOLS. 

See  Public  Schools.  I 

School  Districts.  I 

SCHOOL  DISTRICTS. 

1.  Change  op  boundaries:  mandamus  to  compel  directors  to  act 
ON  petition  for.  Where  plaintiff  and  others,  residents  of  the  district 
township  of  M.,  petitioned  the  directors  of  said  district,  and  also  the 
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directors  of  the  adjoinini?  independent  district  of  E.,  to  have  certain  trr- 
ritory  in  which  they  lived  detached  from  the  district  towi»hip  and 
attached  to  the  independent  district,  and  the  directors  of  the  independ- 
ent district  had  actod  favorably  to  the  petitioners,  but  the  directtBn 
of  the  district  township  refused  to  act  at  all,  held  that  mandamus  woold 
lie  to  compel  them  to  act  in  the  premises,  /lightower  v.  Ocerhaulser, 
347. 


2.  :  :  estoppel:  pacts  not  constituting.     In  socb  case, 

plaintiff  was  not  estopped  by  the  fact  that  a  year  before  he  had  pre- 
sented a  similar  petition  to  the  same  board,  and  that  they  then  took 
action  thereon,  refusinjcr  to  change  the  boundaries,  and  that  he  failed  to 
appeal  from  such  decision,  as  he  might  have  done,  though  the  location 
01  the  school-houses  in  his  district  remained  the  same.    Id, 

3.  Independent  districts:  directors  cannot  change  boundaries  of. 

Eason  v,  Douglass,  55  Iowa,  390,  foUowed.  Ind,  Disi.  of  ML  Vernon 
r.  Ind,  Dist.  of  Harris  Grove,  590. 

SCHOOL  TEACHER. 
See  Public  Schools. 

SHERIFF. 
See  Oppicer. 

SLANDER. 

1.  Justification  of  words  charging  a  crime:  measure  of  proof: 
cases  ovehkuled.  In  an  action  of  slander  for  charging^  plsdntiff  with 
the  commission  of  a  crime,  when  the  defendant  justifies,  it  is  sufficient  if  be 
prove  by  a  preponderance  of  the  evidence  that  plaintiff  did  commit  the 
crime  charged  — following  the  principle  of  Welch  v,  Jugenheimer^  56  Iowa, 
11.*  The  cases  of  Bradley  v,  Kennedy,  2  G.Greene,  231;  Forshee  r. 
Ahrams,  2  Iowa,  571;  Fountain  r.  West,  23  Id.,  9,  and  Ellis  v.LindUy, 
38  Id.,  401,  holding  that  the  commission  of  the  crime  in  such  cases  mnst 
be  established  beyond  a  reasonable  doubt,  are  overruled.  Riley  t>.  Nor- 
ton, 306. 

STARE  DECISIS. 
See  Practice  in  Supreme  Court,  4. 

STATUTES. 
See  Foreign  Statutes. 

Statutes  Cited,  Construed,  Etc. 
Constitutional  Law,  4,  6,  9, 11. 
STATUTES  CITED,  CONSTRUED,  ETC. 

[The  words  in  Roman  type  indicate  the  sQbject  under  conridentlon,  and  the  flgnret  toBambig 
refer  to  the  pagee  in  this  volume  where  the  statute  Is  dted.] 


LAWS  OF  1858. 

Chap.  152,  See.  31.  Offloers  to  levy  taxes,  867. 
'*      152,  Sec.  38.  Record  of  tax  levy,  865. 

REVISION  OF  1860. 

Sec    779,781.    Tax  deed:   When  due,  397. 
**     790.     Tax   title:     Statute  of    limita 
tions,  297. 


Sec  1488.  Insane  expense:  Lien  of  oomty 
on  land,  803. 

"  2227.  Suffldency  of  oerttfloate  of  ac- 
knowledgment, 686. 

"    3319.    Meaning  of  "helTB,"  84. 

"    2437.    Meaning  of  **  heirs,"  83  «l  Mg. 

'*  3556.  Guardian's  bond  on  sale  of 
realty,  108. 

**  3787.  Adminifltrator*sbond:  Whomay 
sue  on,  478. 
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LAWS  OF  1866. 

Ok»p.  61.    Plat-book  to  aid  aBseasmente,  80. 

CODE  OF  1873. 

Sec    183.    PnMtioa:   Motion   In   vaoation: 
Jorlsdiotion,  S53. 
*'      213.    PracUce:    Evidenoe    of    agree- 
ment, 410. 
**     aoi,  307.    County  printing,  626  et  seq, 
**     809.    Stock  at  Uurge,  337  et  aeq, 
*<     337.    Dspaty  alieriff  is  sherifTs  af^ent, 

*<  3S4-389.  Division  of  township  ;  Elec- 
tion of  officers,  413. 

**  461.  Control  of  streets  by  cities  and 
towns,  743. 

*'  76G.  Deputy  sheriff:  Acts  of:  Sheriff 
responsible,  278. 

**      791.    Special  elections,  412. 

»«      800.    Rebate  of  taxes,  371. 

**  837,  841.  Correction  of  assessments 
by  auditor,  43S. 

**  889.  Paying  tax  on  tax  land:  Filing 
receipt  with  auditor,  301. 

**  894.  Tax  deed :  NoUoe  to  redeem,  149 
et  aeq,,  223,  437,  564  et  seq, 

**  897.  Kedemptioufrom  tax  sale:  Ten- 
der, 439. 

*'  903.  Opening  highway  :  Bight  to  no- 
tice, 668. 

"  920  et  seq.  (Title  vil,  Ch.  1.)  Proceed- 
ings to  establish  highway,  247. 

"  930.  Land  for  highway:  Damages: 
Appeal,  667. 

"  1032.  ion.  CorporaUons:  Liability  of 
Btockliolder!».  835  et  seq. 

"  1247.  Railroads:  Condemning  right  of 
way  :  Notle>,  442. 

"  128-}.  iJailroads:  FaUuro  to  build  cat- 
tle guards:  Damages,  611. 

"  1307.  Railroaiti :  Liability  for  injuries 
to  employes,  41D  et  seq. 

*'  1300,  Jud^miut  against  railroad  for 
injury:  Lien,  C>7. 

**  1433.  Iusan.'cxp2U8d:  Lien  of  county 
on  land,  3J2. 

"    1450.    Tho  word  "stock,"  337  et  seq, 

"    145'i.    Dstraint  of  etock  at  large,  333. 

**  153>.  Intoxicating  liquors :  Revoca- 
tion of  permit  by  District  Court,  657. 

"  1550.  Liquor  illegally  sold  :  Recovery, 
233. 

*'  1568.  Intoxicating  liquors:  Lien  on 
real  estate?,  537  et  seq. 

"    1798.    School    districts: 
boundaries,  853. 

**    1800.    School    districts: 
boundaries,  349  et  seq. 

*'    1829.    Sehool    districts: 

bouodariea :   Appeal,  350  et  seq. 

"  1829.  1832.  1834,  1835.  Appeal  from 
school  l>o-.ird  by  discharged  teacher, 
211  ef  seq. 

**    1922.    CoQditlona]  sale  of  chattels,  127. 

**  1923.  Kale  of  chattels:  Possession  by 
vendor,  101.    ^ 

"    1931.    Title  tola*,  858. 

"  1950.  Auditor's  plat-book  as  evidence 
of  title,  29  et  seq. 

*'  1958.  Sufficiency  of  certifloate  of  ao- 
knowledgment.  686. 

••    1994-1996.    Hoineetpadr  Extent  of,  649. 

**  1997.  Homestead :  Exemption  of  store- 
room, 63 S  ft  seq. 

*•    2019,2020.2027.    Party  walls,  188  «^  Mff. 

"    2105.    Tojd.»r:  Offer  to  pay,  629. 

*'  2133.  Mechanic's  lien  :  Statement  for, 
514. 

"  3203.  Husband  and  wife:  Contract  as 
to  property,  256. 


Change    of 


Change 
Change 


Sec.  2314.  Family  expenses:  Wife's  llabU^ 
ity,  181. 

**  2222.  Divorce:  Yeriflcatioo of  petition, 
626. 

•*  2346.  Ouardian^s  bond;  Liability  on, 
108. 

**  3361.  Guardian's  bond  on  sale  of  realty, 
IQSetseg. 

•«    2312.    Guardianship:  JnrisdictioD,  001. 

*'  2313.  Probate  business  :  Order  outside 
of  county  void,  755. 

**  3315.  Appointment  of  guardians  by 
clerk.  631. 

**  3821.  Bonds  in  probate :  Duty  of  derk, 
630  et  seq. 

*'    2337.    Meaning  of  "heirs,"  81  «^««9. 

**  3346.  Guardian's  bonds:  By  whom 
approved,  631  et  seq. 

''  3348, 2349.  Powers  of  subsUtuled  ad- 
ministrator, 479. 

"  3408-2410,  2418-2420.  Duty  of  admin- 
istrator, 479. 

*'  3420  2422.  Estates  of  deoedenU : 
Order  of  paying  claims,  480. 

"    2454.    Meaning  of  "  heirs,"  83  el  seq. 

"    2455,  2456.    Law  of  descent,  675. 

"  3474,  3475.  Settlements  of  administra- 
tors: Notice:  Correction  of  err9rs, 
572  et  seq. 

"    2506.    Hpeclal  proceedings,  275. 

"  3526.  Damages  for  wrong  resulting  in 
death :    Who  entitled  to,  730. 

**    2529,  2537.    Statute  of  limiUUons,  612. 

*'  2532.  Statute  of  UmiUtions:  What  is 
beginning  of  action,  654. 

"    2544.    ParUes  to  suit  on  contract,  138. 

"    2549.    Suit  by  one  for  use  of  many,  78. 

"  2552.  Administrator's  bond;  Who  may 
sue  on,  478. 

**  3587.  Venue:  Change  to  place  of  resi- 
dence. 721. 

*•    3663.    Praiitice  on  cross-pfltition,  399. 

"  20S5.  Pleading;  Reply:  When  required, 
564.. 

"  2710.  Pleading  inconsistent  de- 
fenses, 2S. 

"  2730.  Exceptions  to  instructions,  10-3, 
201. 

"  2803-2809.  Special  findings  in  criminal 
cases,  199. 

*'  3816.  Account:  Reference  by  court, 
644. 

"  3844.  Dismissal  without  prejudice, 
635,  612. 

''  3867.  Motion  to  discharge  Judgment, 
375. 

"    2903.    Right  to  receiver,  192,  752. 

"    2906.    Summary  proceedings,  275. 

•*    2983.    Oamlahee :  Fees  in  advance,  473. 

"  2984.  Garnishee:  Failure  to  answer* 
LlabiUty,  473. 

"    8055.    Execution :  Duty  to  levy,  277. 

**    8072,  3073.  Execution:  ExempUon,  271. 

«*  3081.  Execution :  Levy  without  notice: 
Penalty,  271. 

"  8163.  Jurisdiction  of  Supreme  Court, 
IIL 

"  8163.  Appeal  to  Supreme  Court :  When 
allowed  559. 

*•  8173.  Jurisdiction  of  Supreme  Court : 
Amount  in  controversy.  111,  261. 

"    8216.     ^.VW/oraH.- When  granted,  668. 

"    3373,3377,3378.    Mandamxis,  349  f <  *eo. 

"  3388.  Temporary  in  junction:  Grounds 
for,  496. 

"    3391.    Nuisance  :  Injunction,  496. 

"  8399. 3400.  Practice  on  preliminary 
injunction,  76 

'*  3413.  Agreed  statement  of  facta :  Plead- 
ings abandoned.  41. 

"  8440,3450.  Habeas  corpoa:  Petition, 
384. 


Digitized  byLjOOQlC 


1 


832 


INDEX. 


Bee.  aSOB.    Jurtloe's  JurMiotion,  116. 
"    S51A.    J  iuUce*B  record,  117. 
*^    8516-3630,3537.  Proceedings  in  JoBUoe^s 

oonrts,  259. 
**    8695.    JiMtioe'H  coart  i  Time  for  appetr- 

ance.501. 
*'    8637.    JusUoe's  court:  Adjoomment  of 

cense.  601. 
'*    8676.    Ai^ieel   from    Jostice's    court: 

Amount  in  controTersy,  589. 
**    3590.    Appeal  from  jostioe:  Mew  txUl, 

474,  690. 
"    8643.    Evidenoe:  Privileged  commmii- 

cation,  154. 
"    8649.    Evidence:    Moral    character  of 

witneea,  145. 
*'    8653.    Interpretation  of  contract,  433. 
*'    8653.    Evidence:  Published  book:  What 

is  not,  39;  Pnnted  herd-book,  630. 
*'    3668.    Statute  of  frauds:  Beal  esUte, 

233. 
"    8664.    Jurisdiction  of  inferior  courts: 

Presumption,  117. 
**    3674.    Witnesses:  Fees  in  advance,  473. 
**    8693,  8693:    (^onBtruction  of,  673  et  aeq, 
*'    3703.  Evidence :  Auditor's  pUt-book,  30. 
"    8777.    BiU  of  exceptions:    Beporter^s 

note«,  588. 
*'    3839-3831.    Attomev  appointed  to  de- 
fend criminal:    Compensation:  Be- 

oovery,  449. 
*'    3833.    Legal  fees  for  printing.  527. 
'*    8951,  3953.  Compounding  felony :  What 

is  not,  89. 
*'    4091.    Moisance:  Intoxicating  liquors: 

Conviction  for  one  disturbance,  86. 
"  4103.  Division  of  public  offenses,  568. 
"  4115-4119.  Peace  bond :  Jury  trial,  494. 
"    4242.    Preliminary   information :   Cer- 

tlflcalion  of  evidence,  748. 
"    4273.    Indictment:  Evidence,  746. 
*'    4276.    Indictment:   Evidenoe  to  be  re- 
turned with,  747. 
'^    4389.    Preliminary  examination:  Filing 

minutes  of  testimony,  290. 
'*    4293.    Indictment:   Evidenoe  if  to  be 

filed,  747. 
*<    4393.    Indictment:   FiUng  minutes  of 

testimony,  390. 
*'    4373.    Change   of    venue  In  criminal 

case:  Prejudice  of  judge:  Discre- 
tion, 52. 
"    4874.    Criminal  law:  Change  of  venae: 

Discretion,  677. 


limit  of,  at 


See.  4608.    SenteaeiQg  pcteooer:    Bfiaila 

of  judge,  678. 
*"    4623.  Criminal  law:  No  H>P«>Jtffl«A« 

judgment,  619. 
<•    4611.    Liberation    of    poor 

Intoxicating  liqnors,  16. 
<*    4670, 467L    Justices*  eoozti: 

venue,  14* 

LAWS  OF  1874. 

Chap.    8.    Boundaries:   CihiiiiiIsiIihi  tos 
vey,  734  ei  $fq. 
'*     70.    The  word  ^'stock,**  337  tf^M?. 


LAWS  OF  1876. 

Chap.  118.    Change  of  venue  on  H>P«*J 
justioo's  court,  725. 

«*      138.    Bailroad  aid  tax 
et  $^. 

LAWS  OF  1880. 


Chi^.   75.    The  pharmacy  act,  840  et  #^9. 
"      180.    Indictment  on  evidenoe    taken 

before  magistrate,  746  ft  $eg, 
"      163.    AppeM  from    Jostioe's   eovrt: 

Amount  in  controversy,  474. 
"      188,  Sec  2.  Beleasing  distraiucd  stock, 

887  el  $eq, 

LAWS  or  1883. 

Chap.   36.    Evidence  in  equitable  acOons: 
Certlilcation  by  judge,  410. 

LAWS  OF  1884. 

Chap.  148,  Sec   11.     Intoxicating  Uqmm: 
Justice's  jurisdiction,  15, 489  ei  Mg. 

CONSTITUTION  OF  IOWA. 

Art.  1.  Sec.    9.    Bight  to  jury  trial,  644. 

'*  1.  "  9, 10, 11, 13.  Bight  to  trial  by 
jury  on  indictment  490. 

«<  L  **  IL  Criminal  law:  Juriadiotioo 
of  Jusdoes:  IntoxloaUoig 
Uquors.  16. 

*<  6.  **  4.  Trial  in  Supreme  CooH: 
Appeal  from  special  pro- 
ceedings, 276. 


STATUTE  OF  FRAUDS. 

1.  Contract  for  partnership  to  buy  and  sell  lands.    A  parol  sfrree- 

ment  for  the  creation  of  a  partnership  for  the  purpose  of  buyin^f  and 
selling  certain  lands,  is  not  an  agrreement  for  the  transfer  of  the  title  to 
lands,  and  is  not  within  the  statute  of  frauds,  liichards  v.  GrinneU,  63 
Iowa,  44,  followed.    Pennyhacker  v,  Leary^  220. 

2.  Promise  to  pat  another's  debt:  facts  showing  no  consideration. 

Where  plaintiff  had  a  claim  and  a  right  to  a  mechanic's  lien  against 
M.  &  N.,  and  defendants  promised  that  if  he  would  At  commence  pro- 
ceedings, nor  file  any  mechanic's  lien  to  secure  his  claim«  before  a  certain 
date,  they  would  pay  the  claim,  and  plaintiff  accepted  the  proposition, 
and  defendants  tnen  paid  part  of  the  claim,  but  refused  to  pay  the 
remainder  when  it  became  due  by  the  terms  of  the  proposition,  bat 
plaintiff  neither  released  the  original  debtor  nor  relinquished  his  right 
to  a  lien,  held  that  plaintiff  parted  with  nothing  in  consideration  of 
defendants'  promise,  and  the  promise,  being  to  pay  the  debt  of  another, 
and  not  being  in  writing,  was  within  the  statute  of  frauds,  and  could 
not  be  established  by  oral  testimony.     Vaughn  v.  Smithy  579. 
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3.  Practice  in  taxing  advantage  of  the  statute.    See  Eyidence,  17. 

4.  Agreement  to  pat  another's  debt.    See  Letter  o£  Credit,  2. 

STATUTE  OF  LIMITATIONS. 

1.  Adverse  possession  of  lands.    Twenty  years'  possession  of  land, 

under  a  claim  of  absolute  title,  which  possession  ana  claim  were  known 
to  defendants,  bars  any  right  which  the  defendants  may  have  bad  to 
assert  an  interest  in  the  land.     Williams  v.  Thomas^  183. 

2.  Not  enlarged  by  discission  without  prejudice.    Section  2844  of 

the  Code,  providing  that  an  action  may  be  dismissed  before  final  sub- 
mission, without  prejudice  to  a  further  action,  does  not  have  the  effect 
to  enlarge  the  statute  of  limitations  as  to  such  action.  Archer  v.  Chi- 
cagoy  B.  dt  Q.  R'y  Co,,  611. 

3.  Action  for  personal  injury:   dismission  without  prejudice: 

code,  §  2537.  Where  plaintiff  began  an  action  for  personal  injury  in 
the  state  court,  which  defendant  had  removed  to  the  federal  court,  and 
plaintiff  then  had  it  dismissed  without  prc^judice,  on  the  ground  that  he 
believed  that  he  could  not  obtain  a  fair  trial  in  the  federal  court,  held 
that  a  new  action  for  the  same  cause,  begun  more  than  two  years  after 
the  cause  of  action  accrued,  but  less  than  six  months  after  the  first  action 
was  dismissed,  was  barred  by  section  2529  of  the  Code,  and  that  section 
2537  did  not  save  it.    Id. 

4.  Action,  when  begun : -handing  notice  to  sheriff:  intention  of 

service  abandoned.  Although  the  delivery  of  an  original  notice  t(/ 
the  sheriff,  with  intent  that  it  shall  be  served  immediately,  is  a  com- 
mencement of  the  action  for  the  purposes  of  the  statute  of  limitations, 
(Code,  §  2532,)  yet  such  intent  roust  be  continuous  until  the  service  is 
effected.  And  so,  where  a  notice  was  placed  in  the  sheriff's  hands,  who 
neglected  to  serve  the  same,  but  afterwards  returned  it  to  plaintiff *8 
attorney,  who  lost*it,  and  nearly  two  years  later  another  notice  was 
drawn  and  served,  and  the  defendant  thus  brought  into  court,  held  that 
the  action  was  not  begun  with  the  delivery  of  the  first  notice  to  the 
sheriff,  and  that,  the  period  preecribed  by  the  statute  of  limitations  hav- 
ing expired  before  the  second  notice  was  placed  in  the  sheriff's  hands,  the 
action  was  barred.     Wolfenden  v.  Barry,  653. 

5.  As  A  BAR  TO  CLAIM  AGAINST  WIFE  FOR  FAMILY  EXPENSES.     See  Hu8- 

band  and  Wife,  1. 

6.  In  TAX-TITLE  CASES.    See  Landlord  and  Tenant,  3;  Tax  Sale  and  Deed, 

6;  Tax  Title,  1,  2. 

7.  Adybrse  possession  of  land.    See  Title,  2. 

STOCK  AT  LARGE. 

1.  Meaning  OF  word  stock:  releasing  swine  from  distraint.    See 
Criminal  Law,  24. 

STREETS. 

1.  Common  law  dedication  of:  what  is  not:  duty  of  city  to  keep 

IN  repair:  control  of  BY  general  assembly.  See  Cities  and 
Towns,  1,  2,  3. 

2.  Railways  on  streets:   right  of  lot-owners  to  damages.    See 

Railroads,  26. 
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SUBORNATION  OP  PERJURY. 
1.  IiiFBRENCB  AGAINST  SUBORNER.    See  Evidenoe,  13. 

SUPREME  COURT. 

1.  Jurisdiction:  appeal  on  certificate  of  trial  judos.  Where  the 
amount  in  controversy  does  not  exceed  $100,  this  court  has  no  juiis- 
diciion  to  determine  any  question  not  certified  by  the  trial  jud|^.  Ard- 
ery  v.  Chicago,  B.  dt  Q.  R*y  Co,,  723. 

2. :  Amount  in  controversy:  how  dbterkined:  costs.    It  is 

the  amount  in  controversy,  as  shown  by  the  pleadings,  which  deter- 
mines  the  jurisdiction  >of  this  court;  and  where  a  cause  comes  from  the 
circuit  court  which  has  been  appealed  from  a  justice's  court,  the  costs 
made  before  the  justice  do  not  enter  into  the  amount  in  controversy. 
Id. 

3.  Jurisdiction:  amount  involved:  presumption  in  favor  of  juris- 

diction.   See  Appeal,  2. 

4.  No  jurisdiction  where  record  shows  no  judgment  below.    See 

Appeal,  4;  Criminal  Law,  42. 

5.  Jurisdiction  :  amount  in  controversy.    See  Appeal,  7, 8. 

6.  No  JURISDICTION    to  TRY  DE  NOVO  ON  APPEAL  FROM  JUDGMENT  IH 

SUMMARY  PROCEEDINGS.    See  Appeal,  9. 

SURETY. 
See  Principal  and  Surety. 

SURPRISE. 

1.  Objection  on  account  of  cannot  be  raised  for  the  first  tdcs  on 
APPEAL.    See  Practice  in  Supreme  Court,  22. 

TAKING  PRIVATE  PROPERTY. 
See  Constitutional  Law,  1, 2. 
Railroads,  3,  6, 11. 

TAXATION. 

1.  Moneys  and  credits:  where  taxed:  change  of  owner's  resi- 

dence: EVIDENCE  to  ESTABLISH.  Monevs  and  credits  are  taxable  only 
in  the  county  of  the  owner's  residence.  For  evidence  which  is  held 
sufficient  to  estabhsh  the  change  of  plaintiff 's  residence  from  the  county 
in  which  he  was  taxed,  see  opinion.  Babcock  v,  Ttep,  Board  of  Equal- 
ization, 110. 

2.  Tax  in  aid  of  railroad:  five  per  cent  limit:  second  tax  when 

FIRST  abandoned:  statute  construed.  Where  in  1877  a  certain 
township  voted  a  five  per  cent  tax  in  aid  of  a  certain  railroad,  which 
wa.<«  duly  levied  by  the  supervisors,  and  entered  on  the  tax  books,  and 
in  December,  1878,  the  electors  of  the  township  voted  another  five  per 
cent  tax  in  aid  of  another  railroad,  and  in  May,  1879,  the  directors  of 
the  first  railroad  company  rescinded  and  abandoned  the  tax  voted  in  its 
favor,  and  in  June  followinpr  the  supervisors  canceled  said  tax,  and  in 
September  followinpr  levied  the  tax  in  aid  of  the  second  railroad,  held 
that  the  second  tax  was  not  void  as  being  in  violation  of  the  provision 
of  the  statute  (Sec.  3,  chapter  123,  Laws  of  1876)  to  the  efisct  that  the 
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agrgregate  of  sach  tax  '* to  be  voted  or  levied'*  should  not  exceed  five 
per  cent  of  the  assessed  value  of  the  property  of  the  township;  because, 
construing  the  statute  with  reference  to  its  purpose,  the  word  "or"  in 
the  quoted  clause  should  be  construed  as  and,  and  before  the  second  tax 
was  voted  and  levied,  the  first  levy  had  been  set  aside.  WiUiama  v. 
Poor,  410. 

3.  When  lkvibd:  presumption.    The  statute  requires  taxes  to  be  levied 

in  September,  and  it  will  be  presumed  in  a  particular  case  that  the  levy 
was  made  in  that  month.    Adams  v»  Snow,  485. 

4.  ;-:  assbsshent:  CHANGE  OF  NAME  BY  ATJDiTOB.    When  the  county 

auditor,  in  transcribing  the  assessment  roll,  finds  land  taxed  to  one  not 
the  owner,  he  has  authority,  under  §  §  837,  841,  of  the  Code,  to  sub- 
stitute the  name  of  the  owner  as  shown  by  the  plat  book  in  his  custody, 
and  sucb  assessment  to  the  owner  is  notice  to  a  purchaser  at  tax  sale 
that  the  land  is  taxed  to  the  owner.    Id, 

5.  Due  process  of  law:  right  of  tax-payer  to  notice  and  hearing. 

See  Constitutional  Law,  8,  5. 

TAXES. 

1.  Rebate  after  payment,  under  code,  §  800:  authority  of  treas- 
urer to  refund.  Where  the  board  of  supervisors  rebates  a  tax  for 
any  of  the  reasons  named  in  §  800  of  the  Code,  and  the  tax  has  been 
paid  when  such  rebate  is  made,  the  county  treasurer  has  no  authority  to 
refund  such  tax  without  an  order  to  that  effect  from  the  board  of  super- 
visors. Whether  a  warrant  from  the  auditor  would  not  also  be  neces- 
sary, quaere,    Crosby  v.  Floete,  370. 

TAX  SALE  AND  DEED. 

1.  Time  for  redemption:  notice:  possession.    Where,  at  the  end  of 

three  years  after  the  sale  of  land  for  taxes,  the  land  is  both  unoccupied 
and  taxed  to  no  one,  the  purchaser  is  entitled  to  a  deed  therefor,  with- 
out giving  any  notice  to  the  owner  of  the  expiration  of  the  time  for 
redemption;  (Fuller  v,  Armstrong,  53  Iowa,  €w3;  Tuitle  v.  Griffin,  (54 
Id.,  455;)  and  such  deed  will  be  good,  though  made  pursuant  to  a  notice 
published  several  years  later,  when  the  land  was  both  occupied  by  and 
taxed  to  the  owner.    Meredith  v,  Phelps,  118. 

2.  Payment  before  sale:  facts  not  constituting:  application  of 

payment:  mistake.  Where  one,  through  his  agent,  paid  the  taxes  on 
his  land  assessed  to  another,  and  the  agent,  conceiving  that  he  had 
paid  on  the  wrong  land,  afterwards  had  the  treasurer  apply  the  payment 
to  other  land,  and  the  tax  receipts  and  books  were  changed  accordingly, 
so  as  to  show  the  taxes  unpaid  on  the  land  to  which  the  payment  was 
first  credited,  and  the  facts  were  such  that  it  must  be  presumed  "that  the 
principal  had  knowledge  of  the  chauge  made  by  his  agent,  and  acqui- 
esced therein,  held  that  there  was  no  such, payment  of  the  taxes  on  nis 
land  as  would  defeat  a  sale  .thereof  for  those  taxes,  and  a  deed  made 
pursuant  thereto.    Maxwell  r.  Hunter,  121. 

3.  Notice  to  redeem:  when  not  necessary  to  validity  of  deed:  pre- 

sumption ARISING  FROM  DEED.  When  land  sold  for  taxes  is  unoccu- 
pied and  taxed  as  unknown  at  the  time  when  notice  of  the  expiration  of 
the  time  tor  redemption  shoald  be  given,  there  is  no  person  on  whom  the 
notice  can  be  served,  as  required  by  statute,  and,  in  such  case,  the  treas- 
urer is  authorized  to  execute  a  deed  to  the  tax  purchaser  without  the 
service  of  such  notice;  (following  cases  cited  in  opinion j)  and  after  such 
deed  is  made,  it  must,  under  the  statute,  be  presumed,  in  the  absence  of 
a  contrary  showing,  that  the  facts  were  such  that  no  such  service  was 
required.    Garmoe  v.  Sturgeon,  147. 
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WHO  ENTi'DLED  TO:  RAILROAD  coMPAifT.    Where,  aftcT  lazid 


has  been  sold  for  taxes,  a  railroad  company  condemns  (thoo^h  wiihoot 
notice  to  the  tax  purchaser)  and  takes  possession  of  a  riyht  of  way  o?ei 
the  land,  it  is  entitled  to  redeem  from  the  tax  sale,  and  to  pereonal  ser- 
vice of  notice  to  redeem,  and  it  is  not  affected  by  a  tax  deed  made  with- 
out such  notice.    Id, 

5,  Published  notice  to  redeem:  to  whom  directed.    Where  land 

has  been  sold  for  taxes,  and,  when  the  notice  to  redeem  is  inv^en,  it  is 
taxed  by  inistake  in  a  wronfr  name,  and  the  notice  is  given  by  pabtica- 
tion  only,  it  roust  be  directed  to  the  person  in  whose  name  the  land  » 
taxed.  If  addressed  to  another,  though  that  other  be  the  real  owner,  a 
tax  deed  issued  pursuant  thereto  will  be  invalid.  Hilli/er  v.  Fameman, 
227. 

6.  Tax  sale:  redemption  from:  amount  to  be  paid:  statute  of 

LIMITATIONS.  Ono  who  has  a  right  to  redeem  from  a  tax  sale  mast  pay 
all  taxes  paid  by  the  purchaser  within  five  years  prior  to  the  commence- 
ment of  the  suit  to  redeem,  with  interest  and  penalties  provided  by  law; 
but  the  rijrht  of  recovery  for  all  sums  paid  before  that  time  hj  the  pur- 
chaser for  taxes  and  upon  tax  sales  is  barred  by  the  statute  of  limitations, 
and  need  not  be  paid  m  redemption.    Thode  v.  Spofford^  294. 

PAYMENT    OF    SUBSEQUENT    TAXES    BY     PURCHASER:     PFLINO 


DUPLICATE  HECEiPT  WITH  AUDITOR:  CODE,  §  889.  The  provision  of  § 
8^39  of  the  Code,  requiring  a  purchaser  at  tax  sale,  upon  paying*  subse- 
quent taxes,  to  file  with  the  auditor  the  duplicate  tax  receipt,  in  order  to 
recover  the  tax  upon  redemption  of  the  land,  does  not  apply  to  one  who 
has  procured  his  tax  deed,  and  pays  taxes  on  the  land  as  owner  thereof. 
Id. 

8.  Notice  TO  redeem:  presumption  that  land  is  taxed  to  owner. 

Where  defendant's  title  to  the  land  in  question  was  of  record,  and  the 
land  WAS  assessed  and  taxed  to  him  at  the  time  it  was  sold  for  taxes,  it 
will  be  presumed,  in  the  absence  of  a  contrary  showing,  that  he  retained 
the  title  and  that  it  was  taxed  to  him  when  the  notice  to  redeem  should 
have  been  given;  and  especially  should  such  presumption  be  entertained 
against  a  holder  of  the  certificate  of  purchase  who,  by  his  acts  in  the 
promises,  recognized  the  continued  ownership  of  the  defendant  In  sudi 
case  a  tax  deed  cannot  be  sustained  without  the  statutory  proof  that 
notice  to  redeem  was  served  on  defendant.  FuUet'  v,  Armstrong^  bS 
fowa,  683,  distinguished.    Ellswot-th  v.  Cordrey,  303. 

9.  Tax  deed:  levy  of  taxf-s  to  support:  evidence  of.    The  provision 

of  section  38,  chapter  152,  Laws  of  1858,  that  the  levy  of  taxes,  when 
made,  should  be  recorded  "in  the  proper  book,'*  was  directory  only; 
and  where  no  such  entry  was  made  in  the  proper  book,  but  a  sutficiently 
full  record  of  the  levy,  signed  by  the  officers  whose  duty  it  was  to  make 
the  same,  was  found  among  the  old  papers  in  the  auditor's  office,  such 

Capers  were  competent  evidence  of  tne  levy,  in  support  of  a  tax  deed 
ased  upon  a  sale  for  the  taxes  so  levied.    Higgins  v.  Reed,  8  Iowa,  298, 
followed.    Prouty  r.  Tollman^  354. 

10.  Notice  to  redeem:  person  to  whom  land  is  taxed:  statute 
construed.  When  the  person  to  whom  land  is  to  be  taxed  has  been 
ascertained  and  made  of  record  by  the  assessor,  and  his  book  has  been 
returned  to  the  county  auditor,  the  land  is  to  l)e  regarded  as  taxed  to 
that  person,  within  the  meaning  of  section  894  of  the  Code,  and  from 
the  time  of  the  assessor's  return  until  the  tax  duplicate  is  delivered  to 
the  treasurer,  the  auditor's  office  is  the  place  to  learn  to  whom  the  land 
is  taxed ;  and  the  person  to'whom  the  land  is  thus  taxed  is  entitled  to 
the  notice  to  redeem  provided  by  said  section.  Until  the  assessor's 
return  is  made,  the  land  is  to  be  presumed  to  be  taxed  to  the  same  person 
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as  the  year  before.  Original  opinion,  63  Iowa,  686,  adhered  to.  Heaton 
V.  Knight,  434. 

11.  Notice  to  bbderm  to  person  to  whom  land  is  assessed.  The  per- 
son to  whom  land  is  assessed  when  notice  of  the  expiralion  of  the  time 
for  redemption  from  tax  sale  should  be  given,  is  the  person  to  whom  it 
is  **  taxed/*  ^thin  the  meaning  of  section  89i  of  the  Code,  and  the 
right  of  such  person  to  redeem  cannot  bo  cut  off  by  a  treasurer's  deed 
made  in  the  absence  of  such  notice,  lleaton  v.  Knight^  6J  Iowa,  686, 
(S.  C.  ante,  p.  434)  followed.    Adams  v.  Snow,  485. 

12.  Redemption:  tender.  Where  one  seeks  to  redeem  from  a  tax  sale 
and  deed,  where  the  deed  is  void  f  3r  want  of  the  statutory  notice  to 
redeem,  he  is  not  required  by  S  897  of  the  Code  to  show  that  he  has 
tendered  to  the  holder  of  the  deed  the  amount  necessary  to  redeem  the 
land.    Id, 

13.  Deed  without  notice  to  redeem:  pacts  WAunANTiNO.  Where 
land  sold  for  taxes  is  taxed  to  unknown  owners  at  the  time  of  giving 
notice  to  redeem,  and  is  not  in  the  possession  ot  any  one,  a  tax  deed 
may  lawfully  be  made  without  such  notice.  Fuller  v.  Armstrong,  63 
Iowa,  68-?,  and  subsequent  cases,  followed.  Walker  t>.  Sioux  City  <t 
Iowa  Falls  Town  Lot  Co.,  563. 

14.  Tax  deed:  recitation  op  notice  to  redeem  where  none  was 

required:  estoppel.  Where  the  law  required  no  notice  to  redeem  in 
order  to  the  execution  of  a  valid  tax  deed,  but  the  deed  nevertheless 
recited  the  giving  of  such  notice,  held  that  such  recital  did  not  estop 
the  holder  oi  the  deed  from  denying  the  necessity  of  such  notice.    Id, 

15.  Purchase  op  certificate  by  agents  op  land-owner:  deed  to 
agents  set  aside.  An  agent  who  purchases  a  tax  certificate  upon 
the  land  of  his  principal  holds  it  in  trust  for  his  principal,  and  he  cannot 
be  allowed  to  take  and  hold  a  tax  deed  as  against  his  principal,  on 
account  of  the  negligence  of  the  principal  in  reimbursing  him,  unless  he 
has  made  a  full  and  fair  statement  to  his  principal  of  the  account  between 
them,  and  of  the  amount  necessary  to  reimburse  him.  In  this  case,  as 
the  statement  made  by  the  agents  was  both  deficient  and  misleading, 
and  was  not  made  to  the  principal  at  all,  but  to  another  agent,  not 
shown  to  have  any  authority  in  the  matter,  held  that  the  tax  deed  under 
which  the  agents  claimed  should  be  set  aside  at  the  suit  of  the  principal. 
Continental  Life  Ins,  Co.  v.  Perry  <^  Townsend,  709. 

16.  Notice  to  redeem:  possession:  pacts  not  amounting  to.    A  per- 

son cannot  be  said  to  have  possession  of  land,  so  as  to  be  entitled  to 
notice  to  redeem  from  a  tax  sale,  who  has  only  plowed  two  furrows  on 
the  land  to  see  how  it  would  plow.    Utoddard  v.  Sloan,  680. 

17. :  USE  OP  iNiTiAM  POR  GIVEN  NAME.    A  published  notice  to 

redeem  from  a  tax  sale  Is  not  invalidated  because  only  the  initial  let- 
ters of  the  given  name  of  the  person  to  whom  the  notice  is  addressed  are 
used.    Id, 

18.  :  description  op  land:  judicial  notice  op  township  and 

RANGE.  A  notice  to  redeem  from  a  tax  sale  which  described  the  land 
as  beinsr  the  soutWast  quarter  of  section  6,  township  89,  range  47,  in 
Woodbury  county  and  state  of  Iowa,  sufficiently  descril>ed  the  land  as 
to  township  and  range,  since  the  court  will  take  judicial  notice  that  there 
is  only  one  township  in  that  county  answering  to  the  description.    Id, 

19.  :  APPi DAVIT  OP  publication:  buppiciency:  TIME  OP  publi- 
cation. The  statute  requires  only  three  publications  of  a  notice  to 
redeem  from  a  tax  sale,  and  it  is  sufficiently  complied  with  if  the  first 
publication  is  made  after  the  lapse  of  two  years  aud  nine  months  from 
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the  day  of  sale,  and  the  servioe  is  completed  nioety  days  befoce  the  exe- 
cution of  the  deed.  The  affidavit  of  publication  in  this  case  accordingly, 
held  sufficient.    Id. 

20. : :  BBSiDENOB  OP  PRBSOir  HOTiFiKD.    The  affidavit  of 

publication  in  such  case  need  not  state  that  the  person  notified  is  a  noo- 
resident  of  the  county,  nor  other  facts  necessaiy  to  justify serrioe  by  pub- 
lication.   Id. 

21. : :  suFFiciBNCY  OP  JURAT.  Where  the  affidavit  of  pub- 
lication in  such  a  case  purported  to  be  made  by  S.«  and  his  name  was 
not  only  subscribed  to  it,  but  written  in  the  body  of  it,  and  he  states 
therein  that  he  was  sworn,  and  the  jurat  states  that  it  was  sworn  to  and 
•subscribed  before  the  nottiry  whose  name  is  attached,  held  sufficient  to 
show  that  it  was  S.  who  was  sworn,  though  his  name  does  not  appear 
in  the  jurat    Id. 

TAX  TITLB. 

1.  Action  to  quiet:  statute  op  limitations:  bvidbncb.    An  acti<m  to 

auiet  a  tax  title  cannot  be  defeated  by  the  patent  owner  on  the  ground 
that  it  was  not  brought  within  five  years  after  tibe  recording  of  the  tax 
deed,  without  showing  that  he  or  his  grantors  were  in  actual  possession 
at  the  end  of  the  five  years.  (Moingona  Coal  Co,  v.  Blair ^  51  Iowa,  i47; 
Oo8lee  V.  Team^,  62  Id.,  455.)    Maxwell  v.  Hunter,  121. 

2.  Recovery  op  land  under:  statute  op  limitations.    Under  section 

790  of  the  Revision  of  1860,  an  action  upon  a  tax  title,  to  recover  the  pos- 
session of  land  from  the  holder  of  the  patent  title,  was  barred  after  Rye 
years  from  the  date  when  the  tax  deed  could  have  been  procured. 
Thode  V.  Spofford,  294. 

3.  Acquisition  op  by  tenant  in  possession  :  statute  op  limitations. 

See  Landlord  and  Tenant,  3. 

TENANTS  IN  COMMON. 

1.  Right  op  occupancy:  liability  to  account:  action  in  partition: 
receiver.  It  is  the  nght  of  a  tenant  in  common  to  occupy  the  com- 
mon properly,  and  such  occupancy  alone  does  not  render  him  liable  for 
rent.  But  it'  the  occupying  tenant  should  refuse  to  allow  his  co-tenant 
to  occupy  with  him,  such  refusal  might  be  deemed  an  ouster,  and  in  that 
case  the  occupying  tenant  may  be  held  liable  to  account.  It  follows 
that,  where  the  tenant  in  possession  is  occupying  under  such  circum- 
stances that  he  is  not  liable  to  account,  such  mere  occupancy  affords  no 
ground  for  the  appointment  of  a  receiver,  pending  an  action  for  parti- 
tion.    Varnum  v.  Leek,  751. 

TENDER. 

1.  Written  opperto  pay  under  code,  §  2105:  opper  must  be  wtth- 

odt  condition.  •*  An  offer  in  writing  to  pay  a  particular  sum  of  money 
is  equivalent  to  the  actual  tender  of  the  money.**  Code,  §  2105.  But 
this  statute  simply  dispenses  with  the  actual  production  of  the  money. 
In  other  respects  the  rule  of  the  common  law  prevails,  which  requires 
that  a  tender,  to  be  good*  must  be  unconditional.  And  so,  where 
defendant  herein  made  a  written  offer,  which  was  in  effect:  **  I  am  will- 
ing to  pay  you  the  named  sum  to  avoid  litigation;  it  is  not  due  you,  but 
I  am  willmg  to  pay,'*  held  not  sufficient  to  make  the  offer  equivalent  to 
a  tender.    Kuhns  v.  Chicago,  M,  dt  St.  P.  R'g  Co.,  528. 

2.  Not  required  in  action  to  redeem  prom  tax  sale.    See  Tax  Sale 

and  Deed,  12. 
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TITLE. 

1.  To    RBAL   B8TATB:    EYIDBNOB:    DBFECTIVB    DEBD:    AUDITOR'S  PLAT- 

BOOK  TO  AID.  The  county  auditor's  plat- book,  contemplated  by  §  1950 
of  the  Code,  is  not  competent  evidence  to  aid  the  defective  description 
in  a  deed,  by  identifying  the  description  and  showing  that  it  was  well 
known, — it  not  being  a  published  map  or  chart,  within  the  meaning  of  g 
8653  of  the  Code,  nor  a  certified  copy  of  any  record,  entry  or  paper 
belonging  to  a  public  office;  as  contemplated  in  §  3702  of  the  Code. 
Heinrichs  v,  Terrell^  25. 

2.  :  DIVISION  LINB  AGREED  UPON:  POSSESSION:  STATUTE  OP  LIMI- 
TATIONS. Where  a  division  line  is  a^irreed  upon  by  persons  owning 
ac^joining  real  estate,  and  possession  is  taken  in  accordance  with  such 
agreement,  such  possession  must  be  regarded  as  adverse  from  the  time  it 
is  taken,  and  if  so  held  and  continued  for  the  oehod  of  ten  years  next 
succeeding,  it  will  ripen  into  a  perfect  title,  binaing  upon  the  praties  and 
those  claiming  under  them;  and  when  such  title  is  once  acquired,  con- 
tinued actual  possession  is  not  necensary  to  preserve  it.    Id. 

3.  To  GOODS  OBTAINED  BT  FRAUD  AND  RESOLD.     See  Sale,  7. 

4.  To  GOODS  BOLD  AND  SHIPPED:  WHEN  TITLE  PASSES.    See  Sale,  13. 

5.  Of  LANDS  BY  ADYBBSE  POSSESSION.    See  Statute  of  Limitations,  1, 

6.  To  PROMISSORY  NOTB  OP  ONE  DECEASED.    See  Estates  of  Decedents,  1. 

See  Tax  Title. 
TOWNSHIP. 

1.  Division  of:  when  completed  for  purposes  of  elections:  tax  in 
AID  OF  RAILROAD,  lu  ^  384  of  the  Codc,  relating  to  the  division  of  a 
township  containing  a  city  or  incorporated  town,  the  words,  *'  for  elec- 
tion purposes'*  refer  only  to  the  election  of  officers  for  the  new  township; 
and,  as  the  old  township  organization  in  such  a  case  continues  to  exist 
until  the  first  day  of  January  following  the  order  of  the  supervisors  for 
tiie  division  of  the  township,  all  other  elections  to  be  held  bmore  the  first 
day  of  January  must  be  by  the  original  township  as  it  was  before  the  divis- 
ion. So  held  in  this  case,  where  a  tax  in  aid  of  a  railroad  was  voted  by  the 
whole  oriflrinal  township  in  December,  prior  to  the  January  when  the 
division  of  the  township,  previously  ordered,  took  effect  under  the  statute. 
Williams  v.  Poor,  410 

TRESPASS. 

1.  On  land:  proof  of  title  necessary  to  recovery.    Where  plaintiff 

in  an  action  for  trespass  on  land  does  not  allege  that  he  was  in  posses- 
sion, but  relies  wholly  upon  his  ownership  of  the  land,  he  must  snow,  in 
order  to  recover,  that  he  or  his  grantors  obtained  title  from  the  general 
government.    Heinrichs  v.  Terrell*  25. 

2.  :  Eyidencb  of  title:  defectivb  dbbd.  In  an  action  for  tres- 
pass on  land,  a  deed  which  constitutes  a  necessary  link  in  the  chain  of 
plaintiff *s  title  is  admissible  in  evidence,  although  the  description  of  the 
premises  is  defective;  for  the  defeat  may  be  cured  by  other  competent 
evidence.    Id, 

3.  Assault  with  revolyer  not  justified  in  remoying  mbre  tres- 

passer.   See  Criminal  Law,  32. 

TRIAL  BY  JURY. 

1.  Constitutional  right  to:  limitation  of  the  guaranty  in  cer- 
tain CASES,    See  Constitutional  Law,  1, 4;  Intoxicating  Liquors,  1. 
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TRIAL  DE  NOVO. 

1.  Not  allowed  ok  appeal  ik  summart  PROCESDiNes.    See  Appeal,  9. 

2.  Dobs  mot  allow  one  not  appealing  to  complain.    See  Appeal,  h. 

3.  Not  orantbd  where  evidence  is  wanting.    See  Practioe  in  Supreme 

Court,  14, 18. 

4.  Cause  TRIABLE  db  novo  remanded  in  interest  of  jxtbticb.    See 

Practice  in  Supreme  Court,  dO« 

TRUST. 

1.  Accounting  for  profits:  whole  transaction  to  be  considered. 

An  action  cannot  be  maintained  against  a  trustee  for  the  profits  of  a 
transaction,  or  series  of  transactions,  until  it  is  closed  up,  so  that  it 
may  appear  what  the  profits  are;  and  where,  upon  the  whole  transac- 
tion,  or  series  of  transactions,  the  profits  which  have  come  into  the  hands 
of  the  trustee  do  not  exceed  the  losses,  no  recovery  can  be  had.  So  held 
under  the  facts  of  this  case,  for  which  see  opinion.    Suiliff  v,  Brofcn,  42. 

2.  Payment  to  trustee:  beneficiaries  bound  by:  form  of  signa- 

ture TO  receipt.  Where  it  fairly  appears,  from  a  receipt  sig^ned  with 
the  proper  name  only  of  one  who  was  a  trustee,  that  the  money  receipted 
for  was  received  by  ner  in  her  capacity  as  trustee,  and  not  to  her  own 
use,  and  she  had  the  legal  right  as  trustee  to  receive  and  receipt  for  the 
money,  held  that  the  receipt  was  binding  on  the  beneficiaries.  Thoman- 
sen  V.  Van  Wyngaarden^  687. 

8.  Payment  of  interest  to  trustee:  receipt  for.  One  who  holds  in 
trust  for  others  the  legal  title  to  a  note  and  mortgage  may  receive  and 
receipt  for  interest  thereon  before  or  after  it  is  due,  and  a  receipt  eiven 
for  a  certain  sum  in  full  for  interest  to  a  named  date  will  bind  the  bene- 
ficiaries.   Id. 

4.  Dry  trust:  what  is  not:  payment  to  trustee  discharges  debtor. 
Where  the  legal  title  to  a  note  and  mortgage  is  vested  in  one  for  the 
benefit  of  others,  and  it  is  made  his  duty  to  collect  the  interest  and  prin- 
cipal when  they  fall  due,  and  to  guard  the  interests  of  the  beneficiaries, 
the  trust  is  not  a  mere  dry  one,  so  called,  and  payments  made  upon  the 
note  and  mortgage  in  good  faith  to  the  trustee  will  discharge  tne  debt 
pro  tanto,  and  be  bindmg  on  the  beneficiaries.    Id. 

USURY. 

1.  Mortgage  foreclosure:  evidence.  Upon  consideration  of  the,  evi- 
dence in  this  case,  Jield  that  the  defense  of  usury  was  established,  and  the 
decree  of  the  district  court  to  that  effect  is  affirmed.  Goodhue  v,  TeeU- 
horn,  403. 

VENDOR  AND  VENDEE. 

1.  Breach  of  covenant:  damages:  bvidbncb:  former  judgment. 
Where  defendant  conveyed  to  plaintiff,  with  a  covenant  against  incum- 
brances, property  encumbered  with  a  perpetual  easement,  and  plaintiff 
sold  to  another,  with  like  covenant,  and  that  other  sued  plaintiff  for  a 
breach  of  his  covenant,  and  recovered  judgment  for  $500,  and  plaintiff, 
in  this  action,  sued  defendant  on  his  covenant  for  a  like  breach,  held  that 
the  record  of  the  judgment  was  not  admissible  in  evidence  for  the  pur- 
pose of  proving  the  amount  of  damages  to  which  plaintiff  was  entitled; 
oecause  the  breach  in  each  case  was  contemporaneous  with  the  covenant, 
and  the  covenants  were  of  different  dates  and  the  damages  in  each  case 
had  to  be  computed  with  reference  to  the  time  of  the  breach,  and  the 
market  value  of  the  property  at  that  time.    Myers  v,  Munson,  423. 

■  's  V  i 
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2. :  :  ATT0RNBY*8  FERS.  In  such  case  plaintiif  was  not  enti- 
tled to  recover  what  he  bad  paid  for  attorney's  fees  in  defending  against 
the  action  brought  against  him  for  a  breach  of  his  covenant,  notwith- 
standing he  had  notified  defendant  of  the  first  action,  and  requested 
him  to  defend  therein,  and  he  failed  so  to  do.    Id. 

3.  When  vendee  not  bound  by  adjudication  against  vendor.    See 

Former  Adjudication,  1. 

4.  As  TO  SALES  OF  PERSONAL  PROPERTY.    See  Sale. 

See  Vendor's  Lien. 

VENDOR'S  LIEN. 

1.  Judgment:  priority.    The  lien  of  a  judgment  takes  precedence  of  a 

prior  vendor's  lien,  where  the  judgment  is  taken  without  notice,  actual 
or  constructive,  of  the  vendor's  lien.    Cutler  r.  Ammon,  281. 

2.  Facts  entitling  to:  conspiracy  to  cheat  vendor.    Plaintiff  sold 

defendants  a  farm  for  the  consideration  of  $1,600,  of  which  $600  was 
paid  in  cash,  and  for  the  residue  of  which  defendants  were  to  convey  to 
him  certain  village  property,  valued  at  $1,000.  But  at  plaintiff's  sug- 
gestion, defendants,  for  the  time  b<Hng,  retained  the  legal  title  to  the 
villaflre  property,  but  gave  to  plaintiff  a  bond  for  a  deed  therefor.  After- 
wards, through  a  conspiracy  with  another,  (for  the  facts  see  opinion,) 
and  by  fraudulent  representations  as  to  the  value  of  a  certain  railroad 
bond  of  the  face  value  of  $1,000,  defendants  induced  plaintiff  to  accept 
the  bond,  which  proved  to  be  worthless,  in  lieu  of  a  deed  for  the  village 
property.  Held  that  the  last  tranpaciion  did  not  amount  to  a  sale  of  the 
village  property  to  defendants,  but  only  to  an  agreement  to  accept  the 
bond,  instead  of  a  deed  to  the  village  property,  in  part  payment  for  the 
farm,  and  that,  the  bond  being  worthless,  and  having  been  imposed 
upon  plaintiff  by  the  fraud  of  defendants,  it  did  not  amount  to  a  pay- 
ment on  the  farm,  and  that  plaintiff  was  entitled  to  have  a  vendor's 
lien  established  on  the  farm  for  the  SI, 000.  Compture  McDole  v,  Purdy, 
23  Iowa,  277.     Bj'own  o,  Byantj  374. 

VENUE. 

1.  CiTANGB    TO    COUNTY  OF  DEFENDANT'S  RESIDENCE:  PACTS  NOT  ENTI- 

TLING TO.  Where  one  is  sued  upon  a  contract  in  a  county  of  which  he 
is  not  a  resident,  along  with  other  defendants  who  are  residents  of 
that  county,  he  cannot  have  the  cause  removed  to  the  county  of  his 
residence,  under  section  2587  of  the  Code,  on  the  ground  that  plaintiff 
has  failed  to  obtain  judgment  against  the  other  defendants,  so  long  as 
the  right  to  a  judgment  against  such  other  defendants  remains  undeter- 
mined.   McAlisterv.  Safley,  719. 

2.  Appeal  FROM  JUSTICE  of  peace:  change  from  circuit  court:  to 

WHAT  court  taken,  a  change  of  venue  from  the  county  is  not  allowed 
in  cases  appealed  from  justices'  courts  to  the  circuit  court.  (Code,  § 
2-590.  sub-div.  5,  as  amended  by  chapter  118,  Laws  of  1873.)  Hence,  in 
in  this  case,  where  a  motion  for  a  change  was  made  by  defendant  on 
acc(Jtint  of  the  alleged  prejudice  of  the  circuit  judge,  and  the  applica- 
tion also  alleged  like  prejudice  on  the  part  of  the  district  judge  of  the 
county,  and  the  circuit  court  gave  defendant  its  election  to  take  a  change 
to  the  district  court  of  the  county,  which  was  refused,  held  that  the 
motion  was  properly  overruled.  [But  see  Schuchart  v,  Lammey,  62 
Iowa,  197,  where  it  is  held  that  the  district  court  has  no  jurisdiction, 
even  upon  a  change  of  venue,  of  a  civil  causo  appealed  from  a  justice  of 
the  peace.— Reporter.]    Ardery  r.  Chicago,  B,  dt  Q.  R'y  Co,,  723. 
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3.  Change  of  in  gbikinal  case  before  justice:   affidavit  for: 

CODE,  §  4671,  CONSTRUED.    See  Criminal  Law,  1. 

4.  Change  of  in  crihinax  case:  prejudice  of  judge:  discretion  of 

court:  evidence.    See  Criminal  Law,  4, 36. 


VERDICT. 

1.  There  can  be  no  special  verdict  in  a  criminal  cask.    See  Crim- 

inal Law,  21. 

2.  Special  verdict  against  evidence:  ground  for  new  trial.    See 

Mew  Trial,  4. 

3.  Not  disturbed  in  supreme  court  whcrb  evidence  is  conflicting. 

feee  Practice  in  Supreme  Couil^  12, 24,  25. 


VOLUNTARY  CONVEYANCE. 

1.  From  FATHER  TO  daughter:  notice  of  prior  equities:  purchase 
OF  tax  title  by  daughter:  subjecting  property  to  father's 
DEBTS.  Where  a  daaghter,  without  any  consideration,  but  with  no 
fraudulent  intent,  took  from  her  father  a  conveyance  of  land,  with  knowl- 
edge of  her  father's  indebtedness,  she  could  not  hold  it  free  from  liability 
to  her  father's  creditors.  But  where  the  land  was  afterwards  sold  for  taxes, 
and  deeded  to  a  bona  fide  purchaser,  who  deeded  t^e  same  to  the 
daughter,  held  that  the  title  so  obtained  could  not  be  assailed  by  the 
creditors  of  the  father.    Mast  dt  Co,  v,  Henry ^  193. 

See  Fraudulent  Convey anoe. 

WARRANTY. 

1.  Failure  of:  choice  of  remedies:  damages:  evidbncb.    See  Sale, 

4,5. 

2.  Warranty  of  goods  on  sale:  facts  constitutino.    See  Sale,  9, 14. 

WILL. 

1.  Construction:  life-estate  or  fee-simple.    The  following  language 

used  in  a  will:  "I  will,  devise  and  bequeath  all  the  residue  of  my 
estate  to  my  wife,  Cynthia  A.  T.;  that  is  to  say,  subject  to  the  payment 
of  my  debts,  and  le^racies  heretofore  named  to  the  children  of  my  first 
wife,  Hannah  T.,  deceased.  I  pive  and  devise  to  my  present  wife,  Cyn- 
thia A.,  all  mv  estate,  and  all  Si.  which  1  may  die  seized  or  possessed,  to 
be  by  her  held,  owned  and  possessed  during  ner  natural  life*  and  at  her 
death  it  is  my  will,  wish  and  desire  that  it  shall  descend  to  her  own 
children,  S.  S.  T.  and  A.  T.,  share  and  share  alike;  and  I  hereby  will 
and  bequeath  it  to  them,  subject  to  the  devise  hereinbefore  made  to  my 
said  wife  Cynthia  A.,  and  subject  to  all  just  rights  by  virtue  of  such 
devise,"— Ac W  to  give  to  Cynthia  A.  only  a  life-estate  in  the  property. 
Lowrie^  Bowman  dt  Boyer  v.  Ryland  dt  Troutman,  584. 

2.  Conspiracy  to  break:  consideration  for  void,  as  being  against 

public  poijct.    See  Contract,  9. 
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WITNESS. 

1.  Impeachment  for  bad  moral  character.    See  Eyidence,  1,  2. 

2.  RioHT  TO  FEES  IN  ADVANCE.    See  Garnishment,  4. 

3.  As  TO  EXPERTS  IN  CERTAIN  CASES.    See  Evidence,  6, 16. 

WORDS.  AND  PHRASES. 

1.  *'  Reasonable  doubt."    See  Criminal  Law,  15. 

2.  "Drunkenness.*'    See  Criminal  Law,  12. 

3.  **  Stock,"  when  used  in  reference  to  live  stock,  includes  swine. 

See  Criminal  Law,  24. 

4.  "  Heirs,**  who  are:  code,  §  §  2337, 2454.    See  Estates  of  Decedents,  2. 

5.  **  Probate**  defined.    See  Guardian  and  Ward,  3. 


^.  k  a,  a. 
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